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Slater  v.  Slater. 

Administration  suit — Statute  29  Vic.  ch.  28,  sec.  33. 

Section  33  of  the  Act  to  amend  the  Law  of  Property  and  Trusts,  29  Vic. 
ch.  28,  which  enacts  that  any  person,  after  31st  December,  1865,  dying 
seised  of  land  oJiarged  with  the  payment  of  any  sum  of  money  by  way 
of  mortgage,  the  heir  or  devisee  shall  not  be  entitled  to  have  the  mort- 
gage debt  discharged  out  of  the  personal  estate :  Held,  not  to  apply  to 
cases  where  the  land  is  charged  with  the  performance  of  an  obligation 
other  than  the  payment  of  money. 

In  a  case  such  as  suggested  where  the  statute  was  held  not  to  apply  : — It 
was  considered  no  bar  to  the  chargee's  right  to  be  paid  out  of  the 
personal  estate  of  the  intestate,  that  he  was  himself  also  heir-at-law  of 
the  intes'tate. 

Eeld,  that  a  suit  against  an  administrator  by  a  person  entitled  to  a  legacy 
or  distributive  share  of  the  estate  cannot  be  brought  before  the  expiry  of 
a  year  after  the  death  of  the  intestate. 


This  was  a  motion  for  an  administration  order.  The  appli-  Jan.,  mo. 
cant,  Christopher  Slater,  was  the  father  of  the  deceased, 
Stephen  Slater,  and  claimed  to  be  a  creditor  on  the  estate  of  his 
son, and  entitled  j:o  a  distribution  share  of  the  personal  estate. 
Stephen  Slater  died  on  the  27th  March,  1869,  without  any 
child :  his  widow,  the  present  defendant,  became  his  admin- 
istratrix. The  applicant's  claim  as  creditor  was  based  on 
the  following  facts  :  About  two  years  before  the  death  of 
Stephen  Slater,  the  applicant  conveyed  to  him  a  farm,  in 
1 — VOL.  III.  CHAMB.  R. 
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1870.  part  consideration  for  which  Stephen  executed  a  covenant 
in  which  he  agreed  to  support  and  maintain  the  applicant 

Slater  ^^^^         during  their  joint  lives,  and  the  life  of  the 

survivor,  and  to  supply  them  with  what  money  they  might 
require  to  spend.  This  covenant  was  expressly  charged 
on  the  land  in  question  by  way  of  security.  Stephen 
died  about  two  years  after  the  transaction,  and  the 
applicant  again  became  possessed  of  the  land,  as  the  heir-at- 
law  of  Stephen,  and  brought  an  action  of  ejectment  against 
Stephen's  widow  to  recover  the  land.  It  was  alleged  that 
since  the  death  of  Stephen,  the  defendant,  as  administratrix, 
had  neglected  and  refused  to  support  and  maintain  the 
applicant  and  his  wife,  and  he  claimed  to  be  a  creditor 
under  the  covenant  of  Stephen,  seeking  to  recover  in  respect 
of  the  maintenance  accruing  since  the  death  of  Stephen. 
Less  than  a  year  had  elapsed  since  the  death  of  Stephe^i  to 
the  time  of  the  motion. 


Mr.  S.  H.  Blake,  in  support  of  the  motion, 'submitted  he 
Argument,  was  entitled  to  the  usual  administration  order,  on  the  ground 
of  his  client  being  a  creditor,  and  On  the  ground  of  his  being 
entitled  to  a  distribution  share  of  the  personal  estate. 

Mr.  T.  H.  Spenser,  contra,  contended- — 

1.  So  far  as  the  motion  is  based  on  the  applicant's  right 
to  a  distribution  of  the  estate,  a  year  has  not  elapsed  since 
the  death  of  the  intestate,  and  on  this  ground  the  application 
is  premature,  and  should  fail  (a). 

2.  As  to  the  applicant's  claim  as  a  creditor,  it  is  sub- 
mitted, that  according  to  his  own  case  he  is  not  a  creditor, 
the  covenant  being  charged  on  the  land,  and  the  applicant 
afterwards  taking  the  land  as  heir-at-law  of  the  covenantor, 
the  charge  and  covenant  have  become  distinguished,  in  equity 
especially  as  the  covenant  was  part  of  the  consideration  given 


(a)  22  &  23  Chas.  II.,  ch.  10,  sec.  8  ;  Cole  v.  Glover,  16  Grant. 
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for  the  land  :  Bonisthorpe  v.  Porter  (a),  Lord  Selsey  v. 
Lord  Lake  (b),  Astley  v.  Mills  {c\  Price  v.  Gibson  {d\ 
Chester  v.  Willes  (e),  Duke  of  'CJiandos  v.  Talbot  (/), 
Higgins  v.  Shaw  (g).  But  if  the  covenant  still  exists,  the 
land  on  which  it  is  charged  is  primarily  liable  to  satisfy  it ; 
and  the  statute  29  Vic.  ch.  28,  sec.  33  applies.  This 
section  is  the  same  as  the  English  Act,  on  the  same  subject: 
17  &  18  Vic.  ch.  113,  which  has  been  held  to  extend  to 
equitable  mortgages :  Pembrooke  v.  Friend  (h).  It  is 
submitted  that  the  act  applies  to  all  incumbrances  on  land 
expressly  created  by  contract  (i). 

Mr.  Blake,  in  reply. 

The  case  of  Hood  v.  Hood,  cited  on  the  otherfside,  shews 
that  a  vendor's  lien  was  not  within  the  17  &  18  Vic.  and  is 
in  the  applicant's  favour.  This  covenant  is  neither  a  legal 
nor  equitable  mortgage,  and  is  not  within  the  act. 

As  to  the  question  of  extinguishment  or  merger,  there  is 
no  merger,  as  it  would  be  contrary  to  the  intention,  and  to 
the  prejudice  of  the  covenantee.  The  questions  raised  are 
proper  to  be  discussed  in  the  Master's  office,  and  the  appli- 
cant has  a  right  to  have  his  claim  adjudicated  upon  there  in 
in  the  first  instance. 

S?RAGGE,  C. — This  is  an  application  for  an  administra-  Judgment, 
tion  order.  The  applicant  or  plaintiff  is  the  father  of  the 
intestate.  The  defendant  is  the  widow  of  the  intestate,  who 
died  without  issue.  The  plaintiff  comes  into  court  in  two 
characters  :  as  entitled  to  a  share  of  the  estate  of  the  intes- 
tate, and  as  a  creditor.  The  defendant  denies  that  he  has 
any  locus  standi  in  court  in  either  character  :  and  alleges 
that  he  is  at  least  premature  in  instituting  a  suit  for  a  dis- 


(a)  2  Eden,  162-  (b)  1  Beav.  146.  (c)  1  Sim.  298. 

(d)  2  Eden,  115.  (e)  Amb.  246.  (/)  2  P.  W.  604. 

(g)  2  Dr.  &  War.  356.      (h)  IJ.  &  H.  132.  (i)  See  Hood  v.  Hood, 

3  Jur.  N.  S.  684;  Imperial  Act,  30  5?  31  Vic.  ch.  69,  sec  2. 
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1870.  tributive  share  of  the  intestate's  estate  befor^e  the  lapse  of  a 
■"^v   ^  year  from  the  intestate's  death :  and  that  he  is  not  a  creditor. 

Slater 


Slater. 


The  intestate  died  on  the  27th  of  May,  1869,  and  a  year 
had  not  elapsed,  when  these  proceedings  were  taken,  and  in 
fact  has  not  elapsed  yet.  The  plaintiff 's  counsel  contend 
that  although  the  estate  is  not  distributable,  until  the  lapse 
of  a  year,  still  parties  entitled  to  a  distributive  share  are 
entitled  in  the  meantime  to  call  the  personal  representative 
to  account  in  this  court. 


By  our  statute,  38  Geo.  III.,  ch.  8,  following  the  English 
Statute  of  Distributions,  it  is  provided,  "to  the  end  that  a 
due  regard  be  had  to  creditors ;  that  no  such  distribution  of 
the  goods  of  any  person  dying  intestate  be  made  until  after 
one  year  be  fully  expired  after  the  intestate's  death  ;  "  and 
by  analogy  to  the  English  statute,  and  the  practice  in  the 
Ecclesiastical  Courts,  the  courts  in  England  have  fixed  the 
same  time  as  the  period  before  which  legacies  are  not  payable. 
The  reason  given  for  this  in  Mr.  Justice  Williams's  book, 
6th  ed.  p.  1286,  is,  that  during  the  year  it  is  presumed  that 
the  executor  may  fully  inform  himself  of  the  state  of  the 
property ;  and  Lord  Medesdale,  in  Pearson  v.  Pearson  (a), 
says,  that  the  rule  as  to  legacies  is  taken  from  the  practice 
in  the  Ecclesiastical  Courts  where  he  says,  "a  year  is 
given  to  the  executor  to  collect  the  effects,"  and  he  adds 
"  and  he  cannot  be  called  upon  to  pay  before  that  time, 
because  "  and  this  I  think  shews  his  meaning  to  be  that  he 
cannot  be  called  upon  by  suit  or  otherwise  before  that 
time,  "because  be  cannot  know  until  then  what  fund  there 
is  to  pay."  Lord  Hardwicke,  in  Bechford  v.  Tohin  (b), 
is  still  more  explicit.  He  says  the  Ecclesiastical  Courts 
"  gave  the  executor  a  year  to  get  in  the  estate  before 
he  should  be  compelled  to  give  an  account,''  adding  that 
the  Court  of  Chancery  had  followed  that  rule. 

Similar  language  has  been  held  in  other  cases,  the  occa- 


(a)  11  S.  &  L.  11. 


(6)  1  Ves.  Sen.  310. 
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sion  for  it  having  arisen  out  of  questions  as  to  the  time  from  1870. 
which  legacies  should  bear  interest.    I  have  not  met  with  ^-""^^^^ 

°  .  .  Slater 

any  case  in  which  a  bill  has  been  filed  before  the  expiry  of  ^j^-^^ 
the  year ;  and  this  appears  to  shew  the  understanding  of 
the  profession  that  a  bill  cannot  be  filed  before  that  time. 
I  am  told,  indeed,  that  there  was  a  case,  In  re  Anderson^ 
before  the  late  Vice  Chancellor,  in  which  the  contrary  was 
held.  I  am  disposed  to  pay  the  utmost  respect  to  the 
decisions  of  that  excellent  judge,  but  I  am  not  told  where 
it  is  to  be  found,  or  when  it  was  decided.  I  do  not  know 
whether  the  question  was  raised ;  and  I  cannot,  in  the 
absence  of  all  information  upon  these  points,  say  that  the 
point  in  question  was  decided. 

Not  only  is  the  language  of  Lords  Redesdale  and  HardwicJce^ 
especially  of  the  latter,  against  an  executor,  and  pari  ratione 
of  an  administrator,  being  liable  to  be  called  to  account 
before  the  expiry  of  the  year,  but  the  reason  of  the  thing  is 
also  against  it.  If  he  may  be  called  upon  before  that  time,  judgment, 
he  may  be  called  upon,  a  month,  or  a  week,  after  the  death 
of  the  testator  or  intestate  ;  and  it  would  be  in  the  power  of 
a  party  entitled  to  a  legacy,  or  a  distributive  share,  to  insti- 
tute a  suit  for  its  recovery  before  the  time  allowed  by  the 
law  for  the  personal  representative  to  "inform  himself  of  the 
state  of  the  property,"  and  to  ascertain  "  what  fund  there 
is  to  pay."  Before  that  time  the  personal  representative 
would  find  himself  in  the  Master's  office.  There  is  an 
anomaly  in  all  this,  and  practical  difficulties  in  the  account- 
ing would  be  found  to  exist ;  and  there  is  also  an  anomaly 
in  a  person  being  permitted  to  institute  a  suit  for  the  recovery 
of  that,  which  at  the  time  of  its  institution,  is  not  yet  payable 
to  him.  1  think,  therefore,  that  both  reason  and  authority 
are  against  the  institution  of  a  suit  against  an  administrator 
by  a  person,  entitled  to  a  distributive  share,  before  the 
expiry  of  a  year  after  the  death  of  the  intestate. 

The  claim  of  the  plaintiff  as  creditor  is  founded  upon 
this.    On  the  16th  of  March,  1866,  he  conveyed  to  his  son, 
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the  intestate,  certain  real  estate;  and  bj  indenture  of  the 
same  date,  between  the  son  of  the  first  part,  and  his  father 
and  his  father's  wife  of  the  second  part,  the  son  in  considera- 
tion of  the  conveyance  to  him,  and  of  $1,  covenanted  for 
the  maintenance  of  his  father  and  wife  and  of  the  survivor 
of  them  ;  and  for  the  payment  of  such  money  as  they  might 
need;  and  the  indenture  contains  the  following,  "and  the 
said  party  of  the  first  part  (the  son)  for  himself,  his  heirs, 
and  assigns,  doth  hereby  hind  and  charge  the  said  lands, 
being  composed  of  (describing  them)  with  the  support  and 
maintenance  of  the  said  parties  of  the  second  part  as 
aforesaid ;  and  with  the  performance  of  all  the  covenants 
and  agreements  of  the  said  party  of  the  first  part,''  &c. 

The  plaintiff's  case  is,  that  since  the  death  of  his  son  ;  the 
administratrix,  his  son's  widow,  has  ceased  and  refused  to 
support  him :  and  he  claims  as  a  creditor  upon  his  said 
estate,  in  respect  of  the  covenant  for  maintenance,  and  to 
Judgment,  ^^vc  the  Same  performed  by  the  administratrix  out  of  the 
personal  estate.  The  land  conveyed  to  the  son  and  in  consi- 
deration of  which  the  covenant  for  maintenance  was  entered 
into,  and  which  is  charged  with  the  performance  of  the 
covenant,  is  inherited  by  the  plaintiff  as  heir-at-law  of  his  son. 

The  defendant's  contention  is  that  the  case  comes  within 
the  29  of  the  Queen,  ch.  28.  Section  33  enacts  that  when 
after  the  31st  of  December,  1865,  any  person  shall  die  seised 
of  or  entitled  to  any  estate  or  interest  in  land,  which  at  the 
time  of  his  death  "  shall  be  charged  with  the  payment  of 
any  sum  or  sums  of  money  by  way  of  mortgage,"  in  the 
absence  of  any  contrary  intention  expressed  by  will  or  other 
document,  the  heir  or  devisee  shall  not  be  entitled  to  have 
the  mortgage  debt  discharged  out  of  the  personal  estate; 
but  the  lands  charged  shall,  as  between  the  different 
persons  claiming  under  the  testator  or  intestate,  be  primarily 
liable  to  satisfy  the  charge. 

It  is  a  peculiarity  in  this  case,  that  the  incumbrancer  is 
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also  the  heir-at-law,  a  case  in  which  the  statute  should  apply  1870. 
a  fortiori  if  it  applies  at  all.  The  first  question,  however, 
is  whether  it  applies  at  all,  and  upon  this  two  questions  gj^-^^ 
arise  ;  whether  in  the  form  in  which  it  is,  it  is  a  mortgage, 
the  statute  requiring  that  the  land  should  he  charged  by 
way  of  mortgage ;  and  next  whether  the  land  not  being 
charged  in  terms  with  the  payment  of  money,  but  with  the 
maintenance  of  the  chargees  (with  an  exception  which  I  will 
notice  presently)  it  comes  within  the  act. 

I  do  not  think  that  the  form  of  the  charge  creates  any 
serious  difficulty.  I  think  it  is  a  mortgage  within  the  mean- 
ing of  the  act.  The  definition  of  a  mortgage  by  Mr.  Qoote, 
and  Mr.  Fisher  are  in  its  favor ;  and  so  are  cases  which  I 
have  seen  upon  the  subject.  I  may  mention  among  them 
the  case  of  Sir  Simeon  Stewart^  referred  to  in  Burn  v. 
Burn  {a),  and  in  Card  v.  Jaffary  (5),  and  in  the  case  of 
Metcalf  V.  The  Archbishop  of  York  (c).  If  the  son  had 
only  covenanted  to  charge  the  land,  it  would  have  operated  judgment, 
as  a  charge  in  equity,  and  have  entitled  the  covenantee  to 
a  formal  mortgage.  Here  he  has  in  terms  charged  the  land 
and  thereby  conveyed  an  interest  in  it,  to  the  chargees. 
An  equitable  mortgage  is  within  the  act :  Pemhroohe  v. 
Friend  {d).  And  I  cannot  say  that  I  entertain  any  serious 
doubt  that  the  charge  in  question  is  so. 

But  upon  the  other  branch  of  the  question  I  feel  more 
difficulty.  There  may  be  no  good  reason  why  the  provision 
of  the  act  should  not  apply  where  land  is  charged  with 
the  performance  of  an  obligation,  other  than  the  pay- 
ment of  money,  or  with  the  performance  of  any  other 
duty ;  as  well  as  when  it  is  charged  with  the  payment 
of  money  simply.  The  general  principle  of  the  provision 
i3  that  the  heir  or devisee  shall  take  'the  land  with  its 
burthen  :  and  I  confess  I  fail  to  see  any  sound  reason  why 


(a)  3  Ves.  576. 
(c)  1  M.  &  C.  547. 


(6)  2  S.  &  L.  38], 
(/)  1  J.  &  H.  132. 
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1870.  the  burthen  should  be  thrown  upon  the  personal  estate, 
— v-^  when  the  duty  or  obligation  to  be  discharged  is  something 
else  than  the  payment  of  money  ;  while  the  burthen  goes 
with  the  land  when  it  consists  in  the  payment  of  money. 
Still  there  are  the  explicit  words  of  the  act,  changing  the 
law  in  terms  only,  where  the  land  has  been  "  charged  with 
the  payment  of  any  sum  or  sums  of  money."  This  is  the 
language  of  the  English  act  as  well  as  of  ours  ;  and  I  find 
no  case  in  which  the  point  in  question  has  arisen.  The  pro- 
vision in  its  terms,  comprehends  the  great  majority  of 
charges  upon  land  by  way  of  mortgage,  but  still  does  not 
comprehend  all.  Judges  are  sometimes  obliged  to  say  of  a 
case  before  them,  and  of  a  statute  relating  to  the  general 
subject  matter,  that  it  is  a  casus  omissus  ;  the  difficulty  here 
is,  that  the  case  in  question  is  omitted,  and  not  only  so, 
but  I  cannot  be  sure  from  the  language  employed  that  it  was 
not  done  advisedly  by  the  Legislature,  with  the  intention  of 
confining  the  operation  of  the  act  to  mortgages  for  the  pay- 
judgment  KQeut  of  moncy.  If  I  held  the  act  to  apply  to  other  mort- 
gages, I  could  not  feel  assured  that  I  was  not  going  beyond 
the  province  of  a  judge,  and  legislating,  when  I  ought  to 
be  only  interpreting  legislation.  1  am  therefore  obliged, 
somewhat  unwillingly,  I  confess,  to  arrive  at  the  conclusion 
that  the  charge  in  question  is  not  within  the  Act. 

As  to  pecuniary  payments  in  favor  of  the  chargees.  The 
son  covenants  that  he  will  pay  and  provide  them  "  whatever 
money  or  cash  they  may  require  from  time  to  time."  It  is 
pro  tanto  a  mortgage  for  the  payment  of  money,  but  the  only 
consequence  of  4;hat  will  be  that  that  burthen  goes  with  the 
land.  It  cannot  alfect  the  right  of  the  chargees  in  respect 
of  the  burthen  not  reached  by  the  provision  of  the  statute. 

Then,  if  our  Act  29  Vic.  does  not  apply,  is  there  any 
principle  upon  which  I  can  hold  that  the  fact  of  the  father 
as  heir  of  his  son,  inheriting  the  estate  charged,  is  a  bar  to 
his  claiming  upon  the  personal  estate.  Apart  from  that 
fact,  the  personal  estate  is  clearly  liable :  there  is  the  express 
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Slater. 


covenantor  the  son;  and  it  is  primarily  liable,  the  statute  1870. 
not  applying.  The  cases  cited  by  Mr.  Spencer ,  Donisthorpe  ^^^^^ 
V.  Porter  {a),  and  Price  v.  Gibson  (b),  proceed  upon  the 
doctrine  of  merger.  It  is  obvious,  that  the  doctrine  of 
merger  does  not  apply  in  this  case-  There  is  no  intention 
to  merge  proved,  or  to  be  implied ;  and  the  interest  of  the 
person  in  whom  the  ownership  of  the  estate,  and  the  charge 
upon  it  are  vested  is  very  clearly  against  merger.  Higgins 
V.  Shaio  ((?),  to  which  I  was  also  referred,  has  no  applica- 
tion to  this  case. 


It  has  occurred  to  me  whether  the  case  might'not  possibly 
be  open  to  this  view.  The  transaction  between  the  father 
and  son  rested  upon  mutuality.  The  son  gets  the  land  from 
the  father,  and  the  father  on  the  other  hand  was  to  get 
maintenance  ;  and  got  the  covenant  upon  which  he  claims  as 
a  creditor  :  the  one  was  a  consideration  for  the  other.  It 
was  never  contemplated  that  the  father  should  have  both  : 
yet  he  has  both  if  he  can  come  upon  the  personal  estate  for  his 
maintenance.  I  apprehend,  however,  that  this  is  only 
plausible  reasoning.  The  expectations  of  both  have  been  falsi- 
fied by  an  unlooked  for  event.  The  son  got  all  that  he  was  to 
get — the  land,  and  perfect  dominion  over  it,  subject,  of 
course,  to  the  charge  upon  it.  It  was  an  accident  that  it  got 
back  into  the  hands  of  the  father.  There  was  no  failure  of 
consideration,  supposing  that  it  could  apply  in  a  case  of 
covenant :  and  I  know  of  no  equitable  principle  that  can  be 
interposed  between  the  plaintiff  and  his  right  to  have  the 
mortgage  paid  out  of  the  personal  estate. 

It  seems  to  be  a  very  hard  case.  It  looks  like  a  harsh 
exercise  of  legal  right,  for  the  plaintiff,  now  tbat  the  land 
has  come  back  to  him;  not  to  be  content  that  matters  should 
be  restored  to  their  old  position  ;  but  that  he  should  exact 
from  his  son's  widow,  that  which  was  the  price  of  the  land. 
If  there  are  creditors  it  may  make  less  difference.    If  there 


{a)  2  Eden,  162,  (6)  2  Eden,  315. 
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are  no  creditors,  and  the  maintenance  is  paid  out  of  the  per- 
sonal estate,  half  of  it  belonging  to  the  father,  it  would  leave 
the  other  half  to  be  at  the  expense  of  the  widow.  It  looks  hard 
upon  the  widow ;  and  harsh  on  the  part  of  this  plaintiff ;  but 
that,  I  need  hardly  say,  is  not  a  ground  per  se  upon  which  a 
court  of  equity  can  act.  It  cannot  interfere  merely  upon 
the  ground  that  a  transaction  is  against  good  morals,  or  such 
as  a  man  of  honor  or  right  feeling  would  not  enter  into.  If 
the  plaintiff  upon  this  covenant  is  a  creditor  upon  his  son's 
estate,  this  court  cannot  refuse  him  an  administration  of  the 
estate  upon  any  notion  it  may  entertain  that,  as  a  matter  of 
propriety  and  right  feeling  he  ought  not  to  ask  it. 

Since  writing  the  foregoing  I  have  met  with  a  case  almost 
identical  in  its  circumstances,  and  not  differing  at  all  in 
principle.  The  case  is  Ooppin  v.  Coppin  (a),  decided  by 
Lord  King  in  1725,  and  referred  to  by  Sir  James  Wig^'am 
in  Courtenay  v.  Williams  (5).  An  elder  brother  contracted 
to  sell  to  his  younger  brother  certain  real  estate  and 
conveyed  the  same  to  him.  The  younger  made  a  will 
charging  his  estate  with  legacies ;  but  the  will  was  not 
so  attested  as  to  pass  real  estate ;  and  the  elder  brother 
took  the  estate  as  heir-at-law.  By  his  brother's  will  he 
was  appointed  his  executor.  The  purchase  money  of  the 
land  had  not  been  paid,  and  the  elder  brother  claimed  that 
it  should  be  paid  out  of  the  personal  estate,  and  Lord  King 
so  adjudged.  He  said  "  that  the  only  matter  which  made 
the  difficulty  in  this  case  was,  that  there  happened  to  be  one 
and  the  same  person  both  heir  and  executor  of  the  testator, 
and  likewise  vendor  of  the  land  ;  but  this  must  be  considered 
in  the  same  light  as  if  there  were  several  persons,  and  cum 
duo  jura  in  una  persona  concurr  'cequum  est  ac  si  essent  in 
diversiSy  and  then  taking  it  that  they  had  been  several,  one 
the  heir,  the  other  executor,  and  the  defendant  John  Ooppin 
a  third  pei'son,  neither  heir  nor  executor,  but  vendor,  the 
person  who  was  heir  would  have  a  plain  title  to  the  land 
purchased,  the  person  that  was  executor  must,  out  of  the 


(a)  2  P.  Wm.  291. 


(b)  3  Hare,  552. 
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testator's  personal  assets,  have  paid  the  residue  of  the  1870. 
purchase  money  to  the  defendant,  John  Coppiyi,  the  vendor, 
who  wouki  have  as  plain  a  title  to  receive  it  ;  under  these  ^j^-^^ 
circumstances  everything  had  been  so  plain  as  to  have 
admitted  of  no  dispute,  and  in  justice  and  reason  it  ought 
to  make  no  difference,  (the  fact  being  clear)  that  the  same 
person  happens  to  be  the  vendor,  and  afterwards  the  heir 
and  executor  of  the  vendee.'' 

My  conclusion  is  that  the  order  must  go. 


Harvey  v.  Boomer. 

Next  friend — Costs — Tme*for  appealing  from  Chambers. 

A  feme  covert  plaintiff  has  a  right  to  change  her  next  friend  without  notice 
to  the  former  next  friend  and  without  giving  him  security  for  the  costs 
already  incurred.  But  notice  to  the  opposite  party  is  necessary,  because 
the  order  for  security  is  only  given  on  condition  of  the  antecedent  costs 
of  the  opposite  party  being  secured,  if  such  a  condition  is  desired  by  him. 

The  fourteen  days  in  which  a  party  must  bring  on  an  appeal  from  an 
order  made  in  Chambers,  count  from  the  entering  of  the  order,  not 
from  its  date. 

[January  31,  1870.] 

On  the  14th  of  January,  1870,  an  order  was  made  by  the 
Secretary  refusing  an  application  by  Mrs.  Harvey^  one  of 
the  plaintiffs,  for  leave  to  change  her  next  friend  ;  and  on 
the  25th,  another  application  was  made  for  leave  to  renew 
the  former  application,  which  was  also  refused.  On  the 
first  motion  the  Secretary  had  offered  the  applicant  an  order 
as  asked,  but  making  it  a  condition  that  the  new*  next  friend 
should  pay  or  give  security  for  the  costs  due  to  the  solicitor 
who  till  now  had  acted  for  the  plaintiffs,  and  had  been  dis- 
charged, on  the  ground  that  the  former  next  friend  was 
liable  for  them.  The  applicant  refused  the  order  on  these 
terms,  and  affidavits  were  filed  in  support  of  the  second 
motion  shewing  misconduct  on  the  part  of  the  next  friend, 
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1870.  which  it  was  contended  disentitled  him  to  any  protection. 
From  these  orders  the  applicant  now  appealed,  and  the 
motion  came  on  on  the  31st  of  January. 

Mr.  A.  0.  Ohadwick,  for  the  appeal,  contended  that 
there  was  no  liability  on  the  part  of  the  next  friend  of  a 
married  woman  to  the  solicitor  ;  that  the  suit  is  the  suit  of 
the  married  woman,  and  not  of  her  next  friend,  who  has  no 
control  over  it,  and  she  alone  is  liable  to  the  solicitor  for 
costs,  and  therefore  there  is  no  necessity  for  protecting  the 
next  friend.  He  also  urged  that,  at  best,  the  next  friend 
was  in  the  same  position  as  a  solicitor,  who  could  be  dis- 
charged at  any  time  by  an  order  of  course.  There  was  no 
authority  for  the  terms  imposed  by  the  Secretary,  except  in 
cases  where  it  had  been  sought  to  remove  the  next  friend  of 
an  infant,  but  there  is  a  difference  between  the  case  of  an 
infant  and  that  of  a  married  woman,  for  in  the  former  the 
suit  is  the  suit  of  the  next  friend,  but  in  the  latter  case  the 
next  friend  does  not  control  the  suit.  He  merely  lends  his 
name  as  a  security  to  the  defendent,  and,  when  removed,  his 
liability  is  transferred  to  the  person  who  takes  his  place. 

Mr.  S.  H.  Blahe,  for  some  of  the  defendants,  and  for 
the  former  next  friend,  objected  that  it  was  too  late  to 
appeal  from  the  order  of  the  14th,  more  than  fourteen  days 
having  elapsed.  He  urged  that  the  next  friend  was  liable  to 
the  plaintiffs'  solicitor  for  costs,  and  therefore  should  not  be 
discharged  without  the  costs  being  provided  for.  That  there 
was  no  authority  for  discharging  a  next  friend  without  mak- 
ing such  provision. 

No  cases  were  cited  on  either  side.  The  learned  counsel 
argued  at  length  on  the  special  grounds  of  this  case  shewn 
by  the  affidavits  ;  but  it  is  unnecessary  to  give  the  arguments 
for  the  purpose  of  this  report. 

Judgment.     Mowat,  V.  C— This  was  an  appeal  from  certain  orders 
made  by  the  Secretary  in  Chambers.     The  appellant  is  one 
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of  the  plaintiffs,  and  is  a  married  woman.  On  the  14th  1870. 
January,  1870,  she  applied  for  leave  to  change  her  next 
friend,  which  application  was  refused.  On  the  18th  she 
renewed  the  application,  and  the  new  application  was  refused 
on  the  ground  that  the  former  motion  for  the  same  purpose 
had  been  dismissed.  On  the  25th  she  applied  for  leave  to 
renew  these  applications,  and  this  motion  was  likewise 
refused.  The  plaintiffs  had  obtained  an  order  for  changing 
their  solicitor,  and  it  appears  by  the  admissions  of  counsel 
on  both  sides  that  the  Secretary  was  willing  to  make  the 
order  on  the  terms,  amongst  other  things,  of  the  new  next 
friend  undertaking  to  pay  or  giving  security  for  the  costs  due 
to  the  displaced  solicitor  ;  but  the  new  next  friend,  not  being 
willing  to  enter  into  this  undertaking  or  to  give  this  security, 
the  terms  offered  were  not  accepted,  and  the  leave  applied 
for  was  therefore  refused. 


I  find  no  precedent  for  imposing  the  condition  suggested. 
A  party  is  at  liberty  to  change  his  solicitor  at  any  time,  and 
to  obtain  for  that  purpose  an  order  of  course,  except  under 
special  circumstances  which  are  mentioned  in  the  books  of 
practice  (a),  and  which  have  no  application  to  the  present  case. 
I  see  no  reason  why  the  rule  should  be  otherwise  in  the  case 
of  a  next  friend.  It  does  not  appear  by  the  books  that  in 
such  a  case  it  is  necessary  to  serve  on  the  old  next  friend  a 
notice  of  the  application  for  the  change.  Notice  to  the 
opposite  party  is  necessary,  because  the  order  for  leave  is 
only  given  on  condition  of  the  antecedent  costs,  if  any,  of 
the  opposite  party  being  secured,  if  such  a  condition  is 
desired  by  him  (5).  The  applicant  claims  that,  if  not  en- 
titled to  change  her  next  friend  as  of  course,  the  special 
circumstances  of  the  case  warrant  the  change;  but  into 
these  I  do  not  enter. 

It  was  objected  that,  if  any  of  the  three  orders  made  by 
the  Secretary  is  objectionable,  it  is  that  of  the  14th  January ; 


Judgment. 


(a)  See  Daniell's  Practice,  4th  ed.  412,  1700. 

(b)  See  Seton  Dec,  1252,  3rd  ed. ;  Daniell's  Practice,  4th  ed.  112, 
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1870.  and  that  the  fourteen  days,  within  which  an  appeal  from  that 
' — order  should  have  been  brought  on,  expired  before  the  31st, 

Harvey  o  i  7 

V.      when  the  appeal  motion  was  made.    But  I  think  that  the 

Boomer. 

fourteen  days  count  from  the  entry  of  the  order,  which  was 
the  18th  January,  and  not  from  the  date  of  the  order. 
The  324th  of  the  Consolidated  Orders  provides  that  rehear- 
ings  of  causes,  and  applications  in  the  nature  of  rehearings, 
are  to  be  within  six  and  four  months,  respectively,  from  the 
passing  and  entering  of  the  decrees  or  orders.  Under  this 
order  it  was  held  that  the  day  for  rehearing  must  fall  within 
the  period  named,  and  that  it  is  not  sufficient  that  the  notice 
should  be  served  within  that  period  (a).  The  329th  Con- 
solidated Order  provides  that  motions  to  discharge  or  vary 
orders  made  by  the  Judge's  Secretary,  "are  to  be  made 
within  fourteen  days,"  not  saying  from  what  day.  Under 
this  order  I  held  (h)  that  the  motion  in  such  a  case  must  be 
brought  on  within  fourteen  days ;  and  I  think  that  the  day 
from  which  the  fourteen  days  are  to  be  reckoned  must  be 
Judgment,  coustruod  to  be  the  entering  of  the  order,  as  mentioned  in 
the  324th  Order.  The  Secretary's  order,  then,  having  been 
.  made  on  the  14th,  but  entered  on  the  19th,  I  think  that  a 
motion  made  on  the  31st  to  vary  the  order  is  in  time. 


I  think  that  the  plaintiff  was  wrong  in  making  her  second 
and  third  applications  to  the  Secretary ;  that  those  appli- 
cations were  rightly  refused ;  that  the  order  of  the  14th 
January  should  be  varied ;  and  that  the  leave  asked  for  be 
given  in  terms  of  the  form  in  Seton  on  Decrees  (c).  No 
costs  of  the  appeal  motion. 


(a)  Re  Miller,  12  Gr.  73. 
(c)  P.  1252,  No.  6. 


(i)  Jackson  v.  Gardiner,  2  Chan. 
Cham,  R.  385. 
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1870. 

Thompson  v.  Callagan.  v-*^v-^ 

Security  for  costs. 

Where  a  defendant  had  by  answering  waived  his  right  to  security  for  costs, 
and  the  plaintiff  assigned  his  interest  in  the  mortgage,  the  subject  of  the 
suit,  to  a  party  resident  out  of  the  jurisdiction.  It  was  held,  that  the 
defendant  was  entitled  to  security  for  costs  against  the  new  plaintiff. 

The  fact  that  the  suit  was  a  foreclosure  suit,  was  held  not  to  disentitle  the 
defendant  to  the  order  for  security  against  the  plaintiff,  although  a 
mortgagor,  he  disputing  that  any  thing  was  due,  and  the  master  being 
directed  to  inquire  '*  what,  if  any  thing  was  due.". 

[March  8,  1870.] 

Mr.  McWilliams  moved  for  an  order  for  security  for 
costs.  An  order  to  revive  had  been  taken  out,  dropping 
the  name  of  the  plaintiff  and  substituting  that  of  Claxton, 
This  was  the  ground  on  which  he  moved.  It  also  appeared 
on  the  face  of  the  order  to  revive,  that  Claxton  lived  in 
Montreal.  The  plaintiff  might  say  that  this  was  a  mort- 
gage case,  and  it  was  not  usual  to  grant  security  in  such 
cases.  This  was  not,  however,  the  usual  mortgage  case,  for 
the  defendant  claimed  that  the  mortgage  had  been  given  to 
cover  future  advances,  which,  in  fact,  had  never  been  made, 
and  the  decree  which  reserved  costs,  ordered  a  reference  as 
to  what  consideration  had  been  given  for  the  mortgage. 

Mr.  Mortimer  Clarke  opposed  the  application,  on  the 
ground,  that  it  was  a  mortgage  case,  and  that  the  former 
plaintiff  also  resided  out  of  the  jurisdiction. 

The  Secretary. — The  plaintiff  having  assigned  his  judgment, 
mortgage,  the  suit  has  been  revived  in  the  name  of  the 
assignee  as  plaintiff.  The  defendant  now  moves  for  security 
for  costs  ;  the  assignee  being  a  resident  out  of  .the  jurisdic- 
tion. The  application  is  opposed  on  two  grounds,  first,  that 
the  original  plaintiff  was  also  out  of  the  jurisdiction,  and 
the  defendant  having  answered,  his  right  to  security  is  waived : 
second,  that  this  is  a  suit  for  the  foreclosure  of  a  mortgage, 
and  so  the  defendant,  the  mortgagor,  cannot  have  security. 
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1870.       As  to  the  first  objection,  it  would  appear  that  when  a 
defendant  beinsi;  entitled  to  security  for  costs,  has  lost  or 

Thompson        ...  .  .    .  ... 

Callahan  ^^^^^^  right  against  the  original  plaiatiff,  he  is  not,  in 
the  event  of  the  suit  being  revived,  thereby  prevented  from 
obtaining  security  against  the  new  plaintiff,  if  he  is  not 
out  of  the  jurisdiction:  Jackson  v.  Davenport  (a).  i\s  to 
the  second  objection,  this  is  not  an  ordinary  mortgage  suit. 
The  defendant  does  not  admit  that  the  plaintiff  has  any 
claim  against  him  whatever,  and  the  decree  directs  the 
Master  to  make  special  inquiries,  and  to  report  "  what,  if 
any  thing  is  due,"  reserving  further  directions  and  costs. 

I  think  the  defendant  is  entitled  to  security. 


Lindsay  Petroleum  Company  v.  Hurd. 

Payment  of  money  out  of  court. 

Where  a  certain  sum  of  money  ordered  to  be  paid  to  the  plaintiffs  under  a 
decree  had,  pending  a  re-hearing  and  appeal,  been  paid  into  Court  by- 
arrangement  between  the  parties,  to  obtain  a  stay  of  proceedings,  in  lieu 
of  the  security  required  by  sub-sec.  4,  of  sec.  16,  of  the  act  relating  to 
appeals:  and  on  the  appeal  the  decree  was  af&rmed  only  in  part,  that 
part  directing  the  payment  of  the  money,  being  in  part  reversed  by  the 
amount  being  reduced  to  a  comparatively  small  sum  ;  a  motion  to  pay  out 
the  money  to  the  party  who  had  paid  it  in  was  granted  by  the  Secretary, 
though  strenuously  opposed,  and  his  order  was  confirmed  on  appeal  to 
the  full  Court. 

[Rehearing  Term,  March,  1870.] 

This  was  an  appeal  from  an  order  made  in  Chambers. 
Mr.  Crooks,  Q.  C,  and  Mr.  J.  HosJdn,  for  the  appeal. 


Mr.  Hector  Cameron,  contra. 


{a)  29  Beav,  212. 
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Lindsay 
Petroleum 
Co. 

V. 

Hmd. 


A  decree  had  been  made  in  the  cause  directing  the  1870. 
defendant  Farewell  to  pay  to  the  plaintiff  $16,070. 

The  defendant  Farewell  had  applied  for  leave  to  pay  the 
same  into  Court,  and  that  all  proceedings  under  the  decree 
be  stayed  pending  a  re-hearing,  it  was  agreed  also  that  the 
sum  so  paid  should,  in  the  event  of  an  appeal,  stand  as  a 
security  for  the  purpose  of  such  appeal  in  lieu  of  the  security 
required  by  sub-sec.  4  of  sec.  16,  of  the  act  relating  to 
appeals.  To  this  application  the  plaintiff  consented,  and  an 
order  was  made,  and  the  money  paid  into  Court. 

The  case  went  lo  hearing  and  ultimately  to  appeal,  when 
the  Court  of  Appeal  varied  the  decree  by  reducing  the  sum 
ordered  to  be  paid  to  about  $4000. 

An  application  was  made  before  the  Secretary,  on  the 
part  of  the  defendants,  for  the  payment  out  of  Court  of  the 
difference  between  the  last  named  amount  and  the  sum  paid 
in,  which  application  was  granted.  statement. 

The  plaintiff  appealed  to  a  judge  and  the  question  was 
argued  before  Mowat^  V.  C,  who  expressed  a  desire  that 
the  matter  should  at  once  be  brought  before  the  full  Court 
then  sitting  in  re-hearing  term. 


The  matter  now  came  up  for  re-hearing. 


Mr.  Crooks,  Q.  C,  for  the  defendant,  contended  that  the 
present  question  could  only  properly  be  brought  up  on 
petition.  Prima  facie,  the  money  should  be  paid  back  or 
paid  out  as  a  matter  of  course.  It  is  no  answer  that  the 
plaintiff  proposes^  to  appeal  to  the  Privy  Council.  ^  If  they  have 
any  right  consequent  upon  that,  they  should  make  an  inde- 
pendent motion,  in  the  nature,  as  it  were,  of  a  motion  for 
injunction,  and  further,  such  motion  should  be  to  the  Court 
of  Appeal  where  the  case  now  is.  To  retain  the  money 
would  be  an  indulgence  to  the  plaintiff,  and  he  should  be 

3— VOL.  III.  CHAMB.  R. 
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1870.  the  party  to  seek  it;  but  the  real  question  is  whether  the 
^"■"-v   ^  Court  has  any  jurisdiction  to  entertain  such  an  application. 

Lindsay  ''  .  .  ^ 

Petroleum  [The  CHANCELLOR. — A  petition  is  necessary  where  the  pro- 
Hurd  ceeding  is  something  extraneous  to  the  course  of  the  cause. 
An  appeal  is  not  of  that  nature;  this  is  an  appeal.]  If  the 
plaintiffs  have  any  rights  growing  out  of  the  circumstance 
of  the  contemplated  appeal  to  the  Privy  Council,  the  Court 
of  Appeal,  from  which  tribunal  they  seek  to  appeal,  is  surely 
the  place  where  they  should  go  for  relief.  [The  Chan- 
cellor.— The  matter  has  been  remitted  back  to  this  Court.] 
No ;  or  if  so  remitted,  it  is  only  that  the  direction  of  the 
Court  of  Appeal  may  be  carried  out,  and  the  money  paid 
out.  It  would  be  reviewing  the  decision  of  the  Court  of 
Appeal  if  this  Court  made  any  other  order. 

It  is  for  the  plaintiff  to  shew  that  a  larger  sum  than  $4000 
should  be  retained,  he  has  no  right  to  assume  that  he  will 
get  more  on  his  present  appeal  than  was  given  him  by  the 
Court  of  Appeal.  The  Court  of  Appeal  has  in  effect  said 
Argument,  that  no  larger  sum  than  $4000  should  have  been  paid  in,  if 
an  execution  had  been  issued  for  the  sum  originally  decreed, 
it  would  have  been  reduced  on  application  to  the  $4000, 
and  he  claimed  to  stand  in  an  equally  good  position  as  if  the 
Court  had  decreed  correctly  in  the  first  instance.  It  would 
be  anticipating  the  decree  of  the  Privy  Council,  to  hold 
otherwise.  The  plaintiff  should  shew  strong  grounds  for 
such  an  order,  such  as  insolvency,  danger  of  loss  of  fund ; 
such  grounds,  in  short,  as  would  support  an  injunction, 
which  does,  it  is  true,  anticipate  a  decree.  He  cited 
McQueen's  Pr.  (a),  Archer  v.  Hudson  (6). 

Mr.  J.  Hoshin  followed  on  the  same  aide,  and  explained 
the  circumstances  under  which  the  money  had  been  paid  in, 
and  read  the  order  for  its  payment.  He  contended  that 
the  defendants  were  bound  to  shew  danger  to  the  trust  fund 
to  suppport  their  case.     [The  Chancellor. — That  does 


(a)  H.  L.  321-236. 


(5)  8  Beav.  821. 
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not  accord  with  recent  cases.]    There  is  not  here  even  a  1870. 
suo-ejestion  that  any  clanger  exists  of  loss  of  fund.     In  ' 

^  o  ^  ^  Lindsay 

Enghand  where  proceedings  are  sometimes  stayed  pending  an  Petroleum 
appeal,  the  proceedings  in  appeal  can  be  speeded  more  than  ^^^^ 
can  be  done  here  :  he  cited  Walhurn  v.  Nigilly  (a),  Waldo  v. 
Caley  (6),  Willan  v.  WiUan  (c'),  The  Warden  of  St.  PauVs 
V.  Morris  (d),  Tyson  v.  Cox  (e),  Harrington  v.  Harrington 
( /),  Archer  v.  Hudsori  (g),  Herring  v.  Clobery  (h),  Taylor 
V.  Midland  'Railway  Co.  (i),  Ralli  v.  The  Universal 
Marine  Assurance  Co.  {j),  Talbot  v.  Staniforth  {k),  Wal- 
ford  V.  Walford  (/),  Storey  v.  Lord  Lemiox  (m),  Lady 
Topham  v.  The  Bean  of  Portland  (n),  King  of  Spain  v. 
Machado  (o),  Barrs  v.  Fewkes  (p),  The  Mayor  of  Gloucester 
V.  Wood  (g),  Huguinin  v.  Bazely  (r),  Suisse  v.  Lord  Loiv- 
ther  (s),  Gtvynne  v.  Lethbridge  (t),  Lord  v.  Colvin  (u). 

Mr.  Hector  Cameron,  contra.  As  to  the  preliminary 
objection  of  Mr.  Crooks,  that  we  should  apply  to  the 
Court  of  Appeal ;  this  is  no  application  under  the  statute, 
it  is  an  application  under  the  equitable  jurisdiction  of  this  Argument. 
Court ;  a  jurisdiction  which  has  always  been  exercised  under 
similar  circumstances.  Again,  the  Court  of  Appeal  has 
remitted  the  case  back  to  this  Court.  The  appeal  to  the 
Privy  Council  is  not  to  be  treated  as  an  appeal  from  the 
Court  of  Appeal,  but  from  the  Court  where  the  cause  arose. 
The  Court  of  Appeal  has  now  nothing  to  do  with  the  cause; 
however,  that  has  in  effect  been  waived  ;  we  come  here  almost 
by  consent;  we  went  before  the  Secretary  by  consent;  and 


(a)  1  M.  &  K.  61-81. 
(c)  16  Ves.  215. 
(e)  3  Madd.  278. 
(g)  8  Beav.  321. 
(0  9  W.  E.  854. 
(k]  10  W.  K.  829. 
(m)  1  M.  &  C  685. 
(o)  4  Rus.  560. 
[g)  3  Hare,  150. 
(s)  2  Hare,  438. 

(u)  1  Pr, 


(6)  16  Ves.  206. 

(d)  9  Ves.  316. 

(/}  8  L.R.  Chy.  Appls.  564. 

(h)  12  Sim.  410. 

(y)  low.  RS27. 

(/)  3  L.  R.  Chy.  Appls.  812. 

(n)  1  DeG.  J.  &  S.  603. 

(p)  1  L.  R.  Eq.  392. 

{r)  15  Ves.  180. 

(t)  14  Ves.  585. 
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1870.   both  parties  desired  an  adjudication  by  your  Lordships. 
''■JJT^J^  As  to  our  making  a  substantive  application,  the  question 
Petroleum  can  be  disposcd  of  on  the  present  motion,  and  there  is  no 
Hurd.  ^^^^  course.    It  was  contended  on  the  other  side, 

that  it  was  only  a  "trust"  fund  which  could  be  kept  in 
Court.  The  money  in  this  instance,  answered  that  descrip- 
tion ;  it  was  not  paid  in  as  a  security  alone ;  it  was  paid  in 
in  obedience  to  a  decree,  and  was  suffered  to  remain  as 
security  on  a  consent  order.  It  became  a  trust  fund  ;  it  was 
paid  in  for  a  specific  purpose,  but  afterwards  suffered  to 
remain  in  trust  for  another  purpose,  and  thus  became  a  trust 
fund.  The  money  might  have  been  withdrawn  when  the 
original  specific  purpose  for  which  it  was  paid  was  answered ; 
but  it  was  left  in  trust  to  abide  the  result  of  the  appeal,  not, 
merely  as  security  for  appealing,  for  a  bond  would  have 
answered  that  purpose,  and  that  was  all  they  were  called  on 
to  give.  It  was  a  fund  to  abide  the  result  of  litigation,  and 
thus  a  trust  fund.  The  practice  in  England,  laid  down  by 
Lord  jE^/cZow,  when  he  spoke  of  staying  proceedings  paralysing 
Argument,  the  arm  of  justice,  was  not  acted  on  now.  He  contended 
further,  that  in  EJngland^  the  Court  will  not  allow  a  fund 
of  this  nature  to  be  paid  out  without  taking  security  for  its 
being  refunded  if  required,  and  cited  Mayor  of  Gloucester 
V.  Wood  {a).  He  pointed  out  that  the  money  spoken  of 
was  money  which  had  been  paid  to  plaintiffs  for  purchase 
money,  to  which,  it  was  contended,  they  were  not  entitled,  and 
the  paying  it  into  court  was  not  equivalent  to  paying  money 
out  of  pocket ;  but  he  did  not  admit  that  the  rule  applied 
only  to  trust  funds. 

If  money  paid  out,  it  should  be  on  terms  of  security  being 
given  to  refund  :  he  was  willing  to  submit  to  any  reasonable 
terms  as  to  the  speedy  prosecution  of  the  appeal.  As  to 
the  claim  for  profit  on  the  investment,  the  money  was  paid 
in  by  consent,  and  both  sides  took  their  chance  of  profit 
or  loss. 


(a)  3  Hare,  150. 
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He  cited  the  following  cases :         (6),  Way  v.  Foy  ((?),  1870. 
Mayor  of   Gloucester  v.  Wood  [d\   Gibbs  v.  Daniel  (e),  ^"^7^^ 
Earl  of  Shreivsbury  v.  Trappes  (/),  Taylor  v.  Midland  Petroleum 
Hallway  Co.  (g),  Barrs  v.  Fewkes  (h),   Walford  v.  TFa^ 
/ore?  («),  Cotton  V.  (y). 


Co. 

V. 

Hurd. 


Spragqe,  C. — The  position  of  the  money  in  Court  in 
this  cause,  and  of  the  parties  to  the  suit  in  relation  to  it, 
are  substantially  different  from  what  has  existed  in  any  of 
the  cases  to  which  we  have  been  referred.  It  has  not  been 
put  to  us,  that  this  is  a  case  in  which  we  could,  before  decree, 
have  ordered  money  into  Court ;  and  I  am  satisfied  that  we 
could  not  have  ordered  it  into  Court.  When  ordered  into 
Court  as  a  trust  fund,  or  in  any  way  as  a  fund  which  the 
Court  ought  to  preserve  in  medio,  there  is  reason  in  its  being 
so  preserved,  until  the  ultimate  decision  of  the  case,  where 
the  Court  has  reason  to  believe  that  the  appeal  from  its 
decision  is  bond  fide  ;  and  in  the  exercise  of  its  discretion 
that  it  will  be  conducive  to  the  ends  of  justice.  Wayv.FoyiJ), 
The  Mayor  of  Gloucester  v.  Wood  Barrs  v.  Fewkes  (m),  judgment, 
are  instances  of  the  exercise  of  this  discretion. 


But,  this  case  stands  outside  all  cases  of  the  class  to 
which  I  have  referred.  The  money  was  not,  and  could  not 
be  ordered  into  Court.  It  was  brought  into  Court  not  in 
invitum,  at  the  instance  of  the  plaintiff,  who  claimed  it  in 
the  suit;  and  could  not  be  from  the  nature  of  the  claim; 
but  at  the  instance  of  one  of  the  defendants,  ordered  by 
the  decree  to  pay.  And  it  was  brought  in,  to  answer  a  par- 
ticular purpose.  This  purpose  sufficiently  appears  from  the 
order,  under  which  it  was  brought  inr     The  decree  had 


(a)  Danl.Pr.  1354.  {h)  Seton,  2157. 

(c)  18  Yes.  452.  {d)  3  Hare,  150. 

{e)  9  Jur.  N.  S.  632.  (/)  2  D.  F.  &  J.  172. 

{g)  9  W.  R.  854.  {h)  1  L.  R.  Eq.  892. 

{i)  3  L.  R.  Chy.  Appls,  822.  (/  )  5  U.  C.  L.  J.67. 

[k)  18  Ves.  462.  {I)  3  Hare,  150. 

(to)  1  L.  R.  Eq.  392. 
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1870.  ordered  the  payment  of  the  money  to  tiie  plaintiffs,  not  its 
^LiX^  payment  into  Court ;  and  the  defendant,  Farewell^  desiring 
Petroleum  to  rehear  the  cause  before  the  full  Court ;  and  if  unsuc- 
Hurd  cessful  upon  rehearing  to  carry  it  to  the  Court  of  Appeal, 
applied  to  this  Court,  to  stay  proceedings  upon  the  decree, 
i.  e.  to  stay  the  money  being  levied  by  the  process  of  the 
Court,  upon  his  bringing  the  money  into  Court.  The  order 
made  was  that  upon  payment  of  the  money  into  Court  all 
proceedings  under  the  decree  for  the  recovery  and  realiza- 
tion of  the  sum  ordered  to  be  paid  should  be  stayed  until 
after  the  rehearing  of  the  cause  :  and  it  was  further  ordered 
that  in  the  event  of  the  decree  being  affirmed  upon  rehearing, 
the  deposit  should,  at  the  option  oi  Farewell /\n  case  he 
should  desire  to  appeal  to  the  Court  of  Error  and  Appeal, 
stand  as  a  security  for  the  purposes  of  such  appeal  in  lieu 
of  the  security  required  by  sub.  sec.  4  of  sec.  16  of  the 
act  [a):  Farewell  giving  in  addition  the  usual  bond  given  upon 
appeal  or  paying  into  Court  $400  in  lieu  thereof.  Farewell 
thus  did  under  the  authority  of  the  Court,  what  was  allowed 
jadgmect.  to  bc  donc  in  Winters  v.  The  Kingston  Permanent  Build- 
ing Societyih)^  with  a  view  to  a  rehearing,  by  analogy  to  the 
practice  upon  appeals,  so  far  as  his  rehearing  was  con- 
cerned ;  and  as  to  the  contemplated  appeal,  the  sum 
to  be  paid  into  Court  was  expressly  put  as  in  lieu  of  the 
bond  required  by  the  4th,  sub.  sec.  of  the  statute.  There 
can,  I  apprehend,  be  no  doubt  that  a  bond  given  under 
the  statute,  is  only  to  answer  the  judgment  of  the 
Court  of  Error  and  Appeal  of  this  Province ;  not  the 
ultimate  decision  of  the  case  if  carried  further ;  and  what 
was  given  in  lieu  of  the  bond  must  stand  upon  the  same 
footing  as  a  bond  would,  if  a  bond  had  been  given.  If  the 
the  Court  of  Appeal  had  dismissed  the  plaintiffs'  bill  the 
condition  of  the  bond  would  have  been  satisfied,  and  pari 
ratione,  the  defendant  appealing  would  have  been  entitled  to 
a  return  of  his  money  paid  into  Court.  And  the  same 
reason  applies,  of  course,  where  the  decree  is  affirmed  only 


(a)  22  Vic.  ch.  13. 


{b)  1  Chan.  Cham.  Rep.  215. 


CHANCERY  CHAMBERS  REPORTS. 


23 


in  part,  a  case  indeed  provided  for  by  the  statute.    To  keep  1870. 
the  money  in  Court  to  answer  a  contemplated  appeal  to  the  ^Ti^d^ 
Privy  Council,  would  be  doing  that  which  there  is  nothing  Petroirum 
in  law  or  practice  to  warrant,  and  would,  in  my  view  of  the  j^^j,^ 
the  case,  be  verging  upon  bad  faith.    Fareivell  need  not 
have  paid  in  the  money.     If  a  correct  view  was  taken,  in 
Winters  against  the  Building  Society^  of  the  position  of  a 
a  party  about  to  rehear  a  decree  directing  the  payment  of 
money,  Fareivell  might   have  given  security,  instead  of 
paying  money  into  Court,  just  as  he  was  entitled  to  do  upon 
appealing  to  the  Court  of  Appeal ;  and  he  had  reason  to 
believe  that  the  Court  would  hold  money  paid  in  as  security 
upon  repealing,  upon  the  same  footing  as  a  bond  given  as 
security  upon  appealing,  for  which  it  was  a  substitute,  and 
would  hold  it  for  no  other  purpose.     My  conclusion  is,  that 
he  is  entitled  to  have  paid  out  to  him  the  excess  beyond  the 
amount  adjudged  against  him  by  the  Court  of  Appeal. 

I  have  not  thought  it  necessary  to  consider  other  points 
raised  by  Mr.  Crooks.  His  client  applied  in  Chambers  for  judgment, 
the  payment  out  to  him  of  the  excess  to  which  I  have 
referred,  and  obtained  an  order.  This  is  an  appeal  from 
that  order,  and  we  think  the  order  right,  the  other  points 
therefore  need  not  be  considered. 

A  question  is  raised,  arising  from  the  circamstance  of  the 
money  paid  in  having  been  since  invested  in  Dominion 
Stock,  such  stock  having  since  reached  a  higher  market 
value  then  that  at  which  it  was  purchased.  The  plaintiffs 
claim  the  benefit  of  this  increase  in  value  upon  the  sum 
adjudged  to  be  paid  to  them.  I  think  that  they  are  not 
entitled  to  it.  The  money  was  paid  in,  not  in  satisfaction 
of  the  sum  adjudged  by  this  Court  to  be  paid,  in  the  event 
of  the  first  decree  being  affirmed ;  but  as  security,  that  in 
that  event  the  sum  adjudged  to  be  paid  should  be  paid.  If 
the  stock  had  fallen  instead  of  risen  in  value,  there  would  be 
no  reason  in  compelling  the  plaintiff  to  accept  payment  in 
depreciated  stock.     His  answer  would  be,  that  he  was 
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1870.  entitled  to  what  the  decree  gave  him,  payment  of  so  much 
^■^J^j^l^j^  money  and  interest ;  and  that  in  my  judgment  is  his  right. 
Petroleum  I  think  thc  appeal  should  be  dismissed  with  costs. 

T. 

MowAT,  V.  C,  concurred  in  the  judgment  of  the  Chancellor. 


Strong,  V.  C,  having  been  concerned  in  the  cause  while 
at  the  bar,  did  not  sit  on  the  re-hearing. 


Casey  v.  McColl.  , 

Suing  in  jorma  pauperis — Liability/  for  former  costs — Pauper  or  dives  costs. 

A  plaintiflF  suing  in  forma  pauperis  is  not  liable  to  have  his  suit  stayed 
until  he  has  paid  the  costs  at  law,  or  of  a  former  suit  in  this  Court, 
touching  the  same  subject  matter,  unless  it  can  be  shewn  that  the  pro- 
ceedings are  vexatious. 

Where  therefore  a  plaintiff  had  been  ordered  to  give  security  for  prior 
costs  at  law,  and  by  another  order  the  time  for  giving  security  had 
been  limited  and  in  default  the  bill  ordered  to  be  dismissed,  and  the 
plaintiff  was  afterwards  admitted  to  sue  in  forma  pauperis,  the  two  orders 
for  giving  security  were  set  aside. 

Where  costs  are  given  to  a  plaintiff  suing  in  forma  pauperis,  tbey  are  in 
general,  and  unless  otherwise  ordered,  dives  costs. 

Two  orders  had  been  made  in  this  cause  as  stated  in  the 
head-note,  and  on  an  application,  before  the  Secretary,  to 
set  them  aside,  he  gave  the  following  judgment  which  very 
fully  explains  the  circumstances  : — 

Judgment.  The  SECRETARY. — The  plaintiff  moves  to  discharge  two 
orders  made  in  Chambers,  on  the  8th  of  May,  and  25th  of 
October,  1869.  By  the  first  of  these  orders,  after  reciting 
that  the  plaintiff  had  brought  an  action  at  law  against  the 
defendant  for  the  same  matter,  the  costs  of  which  remained 
unpaid,  proceedings  were  stayed  until  the  costs  of  the  action 
were  paid,  or  security  for  the  costs  of  this  suit  given.  By 
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the  second,  a  time  was  limited  for  giving  security,  and  in  1870. 
default  the  bill  was  to  be  dismissed. 

On  the  23rd  November,  1869,  Mowat,  V.C.,  admitted  the 
plaintiff  to  prosecute  this  suit  as  a  pauper.  The  present 
application  is  based  upon  this  order,  and  it  is  contended  for 
the  plaintiff,  that  he  having  been  allowed  to  proceed  in  forma 
paupei'is,  he  cannot  be  required  to  give  security  for  costs. 
The  language  of  Lord  St.  Leonards,  in  Burke  v.  Lidwell  (a) 
is  quoted  as  supporting  this,  but  it  goes  no  further  than 
affirming  the  general  well-established  principle  laid  down 
in  DanielVs  Practice,  40,  and  in  other  books  of  practice, 
that  no  man  is  prevented  from  asserting  his  rights  in  this 
court  because  of  his  poverty,  and  that  the  poverty  of  a 
plaintiff  is  no  grounds  for  ordering  security  to  be  given. 
It  is  further  urged  that  the  question  to  be  considered  in  such 
a  case  as  the  present,  and  upon  which  the  ordering  security 
or  not,  depends,  is  whether  the  second  suit  is  a  vexatious  one. 
If  it  is  not,  it  is  said  security  will  not  be  required. 

For  the  defendant  it  is  contended,  that  the  practice  of 
the  court  is  to  stay  proceedings  until  the  costs  of  a  former 
suit  for  the  same  matter,  in  this  or  another  court  are  paid, 
or  until  security  for  the  costs  of  the  second  suit  is  given, 
and  that,  as  a  person  who  during  the  pendency  of  a  suit,  is 
admitted  to  sue  or  defend  in  forma  pauperis,  will,  if  the 
merits  so  require,  be  ordered  to  pay  costs  up  to  the  time 
when  he  became  a  pauper  (6),  and  may  be  attached  for  the 
non-payment  of  such  costs,  so  he  cannot  by  commencing  a 
second  suit  as  a  pauper,  escape  liability  for  the  costs  of  a 
former  suit,  and  should,  ^  therefore,  be  required  to  give 
security. 

In  FoUis  V.  Todd  {c),  the  present  Chancellor  ordered 
security  (the  only  relief  prayed)  to  be  given,  and  I  recently 


Judgment. 


{a)  IJ.  &  L.  703. 

(6)  Mor.  &  Day,  267 ;  Marshall  on  Costs,  352, 
(c)  1  Chan.  Cham.  R.  290. 
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1870.  followed  that  authority,  in  Bondy  v.  Fox,  and  made  an  order 
staying  proceedings  until  the  costs  of  a  former  suit  were 

Mccou  '  security  given  for  the  costs  of  the  suit  in  this  court. 
In  neither  of  these  cases  did  the  plaintiff  prosecute  the 
second  suit  in  forma  pauperis. 

Assuming  then  the  general  rule  to  be,  that  the  court  will 
stay  proceedings  until  the  costs  of  a  former  suit  are  paid, 
or  security  given,  the  question  is  whether  the  fact  of  the 
second  suit  being  prosecuted  in  forma  pauperis  makes  any 
difference. 


As  the  statute  (a)  under  which  persons  are  permitted  to 
sue  in  forma  pauperis,  extends  only  to  courts  of  law,  and 
courts  of  equity  have  only  adopted  the  common  law  practice 
in  permitting  such  a  proceeding,  the  decisions  at  law  upon 
this  point  are  applicable  by  analogy  to  courts  of  equity  (5). 
In  Marshall  on  Costs  (<?),  it  is  said  that  if  the  plaintiff  did 
JudgmeBt.  ^ot  sue  in  the  first  action  as  a  pauper,  if  he  brings  another 
action,  although  he  sue  in  the  character  of  a  pauper  in  the 
second  action,  proceedings  will  be  stayed  until  the  costs  of 
the  former  action  have  been  paid.  Three  cases  are  cited 
as  authorities  for  this  statement.  In  the  oldest  case,  Weston 
v.  Withers  [d),  the  plaintiff  having  been  non-suited  in  the 
first  action,  proceedings  in  the  second  were  stayed.  What 
were  the  merits  of  the  case  do  not  appear  from  the 
report,  and  the  case  was  decided  upon  two  unreported 
cases  which  are  mentioned  shortly  in  a  note.  In  one  of 
these,  Moult  on,  qui  tarn,  v.  Bingham,  the  attorney  of  the 
plaintiff  was  willing  to  pay  the  costs,  and  the  judgment  of 
the  court  was,  that  if  the  costs  were  paid  within  a  week, 
the  rule  staying  proceedings  should  be  discharged,  but  in 
default  was  to  be  absolute.  In  the  other  case  of  Baldwin 
V.  Rinhards,  the  second  suit  was  considered  by  the  court 
vexatious,  and  on  that  ground  proceedings  were  stayed.  In 


(a)  11  Henry  Vll.  c.  12. 
(c)  P.  250. 


{h)  Corbett  v.  Corbett,  16  Ves*  410. 
(rf)  2  T.  E.  514. 
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Haigh  v.  Paris  {a)  the  plaintiff  had  a  verdict  on  the  first  1870. 
action,  leave  being  reserved  to  the  defendant  to  move  to  -^^^^^^"^ 

•  1  f       '    t '        '  !•  Casey 

enter  a  non-suit  on  the  grounds  of  misdirection,  and  in  v. 

°  '    _  McColl. 

term  the  court  granted  a  rule  absolute  for  a  new  trial,  but 
the  plaintiff  instead  of  proceeding  with  the  action,  com- 
menced a  second  one.  The  court  considering  his  conduct 
in  thus  commencing  a  second  and  unnecessary  action  to  be 
vexatious,  stayed  proceedings.  In  Hoare  v.  Dickson  (5), 
the  plaintiff  having  brought  in  forma  pauperis,  a  second 
action  of  slander,  proceedings  were  stayed.  In  that  case 
Wilde,  C.  J.,  founded  his  judgment  on  the  fact,  that  the 
question  had  in  the  first  action  been  tried  upon  the 
merits,  saying,  "  the  plaintiff's  counsel  consented  to  a 
nonsuit,  not  upon  any  technical  ground,  but  on  the 
merits,  and  from  a  conviction,  from  which  it  was  impossible 
to  escape,  that  the  plaintiff  could  not  establish  her  right 
to  a  verdict."  He  further  laid  down  the  principle  upon 
which  the  court  acts,  in  these  words:  "where  a  party  has 
brought  an  action,  and  has  had  an  opportunity  of  trying  judgment, 
that  action  upon  the  merits,  and  has  either  failed  upon  the 
merits,  or  has  withdrawn  his  case,  and  afterwards  brings  a 
second  action  for  the  same  cause,  leaving  the  costs  of  the 
first  unpaid, — the  court  will  interpose  its  authority  to  pre- 
vent him  from  harassing  his  opponent." 

These  cases  shew  that  the  practice  of  enquiring  whether 
the  second  suit  is  a  vexatious  one  or  not,  is  not  confined  to 
those  cases  in  which  both  suits  are  brought  in  forma 
pauperis  ((?);  but  that  it  applies  equally  when  the  plaintiff  is 
a  pauper  in  the  second  suit  only. 

In  the  present  case  the  plaintiff  was  not  defeated  on  the 
merits  in  the  action  at  law,  but  failed  on  a  purely  technical 
ground.  His  action  was  brought  to  recover-  unpaid  pur- 
chase money  for  a  parcel  of  land,  which  he  sold  to  the 


(a)  4  D.  &  L.  324, 
(c)  Daniell,  40. 


(6)  7  C.  B.  164. 
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1870.    defendant,  and  it  appears  from  the  report  of  the  case  (a) 
-^"^^^  that  the  jury  found  that   the  original  purchase  money 
V-      beina;  $800,  he  had  received   from  the   defendant  only 

McColl.  o    ^        7  J 

J41,  and  they  gave  him  a  verdict  for  $791.  In  term  this 
verdict  was  set  aside,  and  a  nonsuit  entered  on  the  ground, 
that  the  deed  given  by  the  plaintiff  to  the  defendant  con- 
taining an  acknowledgement  of  the  purchase  money  having 
been  paid,  the  plaintiff  could  not  recover  at  law.  The 
present  suit  is  a  bill  to  establish  a  vendor's  lien,  and  I  do 
not  think  I  can  say  that  it  is  vexatious. 


Besides  that  the  plaintiff  here  sues  as  a  pauper,  the 
present  case  is  distinguishable  from  Follis  v.  Todd,  and 
Bondy  v.  Fox,  in  another  respect.    In  Follis  v.  Todd, 
although  the  learned  Chancellor  considered  the  plaintiff's 
equity  clear,  if  the  allegations  in  his  bill  were  true,  and  if 
true,  the  defence  at  law  an  unrighteous  one,  yet  he  was 
undoubtedly  influenced  in  coming  to  the  conclusion  he  did, 
by  the  fact  that  the  defendant  swore  to  merits,  and  on  the 
application  before  him  he  could  not  try  the  merits.  In 
Bondy  v.  Fox,  the  plaintiff  failed  in  her  action,  because  the 
registry  law  was  a  bar  to  her  obtaining  any  relief  in  a  court 
of  law,  but  on  the  motion  before  me,  the  proposed  answer 
sworn  to  by  the  defendant  was  produced,  and  it  set  up  facts 
which  if  true,  were  a  complete  defence.    Here  the  defend- 
ant does  not  swear  to  merits,  or  file  any  affidavit.    He  relies 
on  the  cross-examination  of  the  plaintiff  as  shewing  that  he 
is  not  the  real  plaintiff,  but  that  the  suit  is  brought  in  his 
name  by  one  of  his  creditors.    It  is  true  the  plaintiff  says, 
that  this  creditor  and  a  solicitor  came  to  him  and  asked  b'm 
to  let  the  case  be  taken  in  hand,  and  allow  his  name  to  be 
used  as  plaintiff,  and  that  he  said  he  was  willing ;  he  has 
heard  they  have  brought  the  case  into  Chancery,  but  that  he 
did  not  tell  them  to  do  so,  and  that  Morton  (the  creditor) 
was  to  bear  all  the  expenses.    The  plaintiff  is  an  old  man, 
and  as  he  says  himself,  his  memory  is  bad ;  and  I  think  the 


(a)  19  C.  P.  U.  C.  90. 
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fairest  conclusion  to  draw  from   his   deposition  is  this,  1870. 
that  Morton  havino;  a  claim  against  him,  went  to  him  with  ^'"^^^  ' 

.  ,  Casey 

a  solicitor,  and  urged  him  to  have  proceedings  taken  to  y^^^^^i 
assert  his  claim  to  the  purchase  money  in  question,  and 
that  the  old  man  finding  that  a  solicitor  believed  his 
claim  a  good  one,  and  was  willing  to  prosecute  it,  gave 
a  general  authority  to  take  the  necessary  proceedings 
on  his  behalf.  A  special  authority  to  institute  the  present 
suit  was  not  required,  and  if  the  solicitor  was  willing  to 
carry  on  the  suit,  trusting  to  his  ultimate  success  in  recover- 
ing the  money,  and  getting  his  costs,  I  cannot  say  there 
was  anything  improper,  or  that  because  part  of  the  money 
which  is  hoped  to  be  recovered  in  this  suit  is  to  be  applied 
in  paying  the  debt  due  to  Morton,  the  plaintiff  is  merely  a 
nominal  plaintiff,  and  so  should  give  security  for  costs  as  in 
3Iason  v.  Jeffrey  (a), 

The  case  of  Dundas  v.  Johnston  was  cited  in  argument 
by  the  defendant's  solicitor,  as  a  recent  decision  in  Common  judgment. 
Law  Chambers,  staying  proceedings  under  circumstances 
similar  to  those  in  this  case.  As  it  is  exceedingly  desirable 
that  in  such  a  matter  as  the  present,  the  practice  here  and 
at  common  law  should  be  uniform,  I  have  spoken  with  the 
Master  of  the  Queen's  Bench,  and  I  am  glad  to  find  that 
the  view  I  have  taken  of  the  practice  is  in  exact  accordance 
with  his  own,  arrived  at  upon  a  careful  review  of  all  the 
authorities.  He  informs  me  that  in  Dundas  v.  Johnson^  the 
first  action  was  decided  against  the  plaintiff  on  the  merits,  and 
in  staying  proceedings  he  only  followed  Hoare  v.  Dickson  (h). 

I  therefore  make  an  order  setting  aside  the  two  orders  of 
the  8th  May,  and  25th  October,  1869,  and  permit  the 
plaintiff  to  proceed  with  his  suit. 


From  the  order  thus  granted  the  defendant  appealed,  and 
the  appeal  came  on  to  be  heard  before  Mowat,  V.  C. 


(a)  2  Cham.  E.  15. 


(6)  7  C.  B.  164. 
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1870.       Mr.  J.  A.  JBo7/d,  for  the  defendants,  contended  that  the 
^"^^^^^  plaintiff  had  no  locus  standi  when  the  application  to  the 
„  I-  ,    Secretary  was  made,  to  set  aside  the  two  orders  ;  that  if  the 

McCoIl.  . 

order  made  by  him  previously  had  any  effect  at  all.  the  bill 
was  virtually  dismissed,  and  the  plaintiff's  position  gone,  in 
consequence  of  his  non  compliance  with  the  order  to  give 
security  ;  that  the  Secretary's  view  was  therefore  erroneous, 
he  should  not  have  gone  behind  the  order  of  the  8th  May. 
The  judgment  of  the  Secretary  also  assumed,  he  urged,  that 
vexation  was  a  necessary  element  which  defendant  must 
shew,  whereas  it  would  be  presumed  by  the  Court,  from  the 
circumstances  shewn,  that  the  proceedings  were  vexatious. 
The  Secretary  had  no  jurisdiction  to  review  the  order 
of  8th  May,  which  had  been  been  made  by  a  judge, 
and  had  no  right  to  conclude  that  defendant  had 
no  defence  on  the  merits.  He  cited  among  other  autho- 
rities 29  &  30  Yic.  ch.  32,  sec.  1 ;  Dean  v.  Lamprey  {a). 
Shepherd  v.  Hayhall  (b),  Elliot  v.  Pinkerton  (c),  Follis  v. 
Judgment.  Todd  (d),  whcrc  the  authorities  are  carefully  reviewed  by 
Spragge,  V.C. ;  Spires  v.  Sewell  (e),  Marshall  oxi  Qo^t^  (/), 
Weston  V.  Withers  (g),  Wild  v.  Hohson  {h)y  Davenport  v. 
Davenport  (^). 

Mr.  Smarts  contra,  for  the  plaintiff.  On  the  25th  of 
November,  the  Court  ordered  the  plaintiff"  to  be  admitted 
to  sue  in  forma  pauperis,  and  the  plaintiff  then  became 
entitled  to  all  the  advantages  that  position  gave  him.  The 
point  now  taken  by  defendant  of  want  of  jurisdiction  in 
the  Secretary,  was  not  taken  before  the  Secretary,  and 
could  not  properly  be  urged  now  ;  at  any  rate,  it  was 
waived  by  the  defendant's  proceeding  to  examine  the 
plaintiff.     No  allusion  is  made  in  the  Secretary's  judg- 


(a)  2  Chan.  Cham.  R.  202.  (/)  354. 

\b)  13  Grant.  681.  {g)  2  T.  R.  511. 

(c)  4  P.  R.  86.  ,  '  {h)  2Y.k  B.  105. 

id)  1  Chan.  Cham.  R.  288.  (?)  1  Ph.  124. 

{e)  5  Sim.  193. 
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ment  to  any  such  objection.  The  order  to  sue  in  forma 
pauperis^  which  was  granted  for  plaintiff's  benefit,  would  be 
valueless  if  he  was  now  compelled  to  give  security  for  costs. 
He  claimed  that  the  present  application  should  be  dismissed 
with  costs,  and  that  such  costs  should  be  dives  costs ;  it  was 
in  the  discretion  of  the  Court  to  give  dives  costs.  He  cited 
Church  Y.  March  (a),  Rattray  v.  Creorge  {h). 

Mr.  Boyd,  in  reply,  contended  that  the  cases  referred  to 
were  old  and  had  been  overruled,  and  that  in  no  case  could 
a  plaintiff  suing  in  forma  pauperis  recover  more  than  dis- 
bursements ;  he  cited  JDooIey  v.  The  Great  Northern  Rail- 
ivay  Company  {c). 

MowAT,  V.  C. — As  the  defendant  does  not  dispute  the 
plaintiff's  equity  as  set  forth  in  his  bill ;  and  as  the  action  at 
law  was  not  decided  on  the  merits,  but  upon  the  technical 
grounds  mentioned  in  the  opinion  of  the  Secretary,  I  think 
that  the  authorities  warrant  the  conclusion  that  the  plaintiff, 
suing  in  the  second  suit  in  forma  pauperis,  is  not  liable  to 
have  his  suit  stayed  until  he  has  paid  the  costs  at  law;  and 
certainly  such  a  conclusion  expresses  a  just  rule.  In 
addition  to  the  authorities  referred  to  by  the  Secretary, 
two  of  the  cases  cited  for  the  defendant  on  the  appeal,  con- 
tain observations  which  tend  to  support  the  same  view. 
I  refer  to  Spires  v.  Sew  ell  (J),  and  Wild  v.  Hohson  [e). 
Fitton  V.  Earl  of  Macclesfield  (/)  (which  was  not  cited)  is 
an  authority  against  the  appeal.  I  refer  also  to  Corhett  v. 
Corhett  {g).  Even  where  neither  suit  has  been  brought  in 
forma  pauperis,  the  present  rule  at  law  is  against  staying 
proceedings  in  a  new  suit  until  costs  in  a  former  suit  are 
paid  or  secured,  except  where  the  plaintiff's  proceeding 
is  vexatious.  In  the  late  case  of  Cohhett  v.  Warner  (h),  the 
Court  distinctly  recognized  it  to  be  so :  "  We  wish  to  guard 


{a)  2  Hare  655.  (6)  16  Ves.  232  (c)  4  E.  &  B.  341.  - 

(0?)  5  Sim.  193.  (e)  2V.  &  B.  105.       (/)  1  Vern,  264. 

ig)  16  Ves.  407,  See  1  Darnell's  Pr.  4th  ed, ;  Davey  on  Costs,  270. 
iji)  2  L.  T.  Q.  B.  108. 
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against  being  supposed  to  lay  down  a  general  rule,  that  this 
course  is  to  be  adopted  whenever  costs  of  a  former  litigation 
are  unpaid ;  but  we  think  that  when  that  is  the  case,  and 
the  plaintiff  fails  to  satisfy  the  Court,  that  there  is  a  real 
or  probable  cause^of  action,  though  he  faile'd  to  establish  it 
in  the  former  litigation,  the  proceeding  is  so  'prima  facie 
vexatious  and  harassing  that  the  Court  ought  to  interfere  to 
stop  it  till  the  former  costs  have  been  satisfied."  The 
Court  also  said  that  "  this  summary  jurisdiction  should  be 
sparingly  exercised." 

It  was  objected,  that  the  order  to  discharge  should  not 
have  been  brought  on  before  the  Secretary;  that  for  the 
purposes  of  the  argument  before  him  those  orders  were  con- 
clusive. But  the  orders  discharged  were  made  after 
argument  before  the  Secretary,  and  not  before  me  personally; 
and  the  defendant  did  not  ask  that  the  application  to  dis- 
charge them  should  be  adjourned  for  argument  before  a  judge 
Judgment,  in  pcrson,  as  he  had  the  right  of  doing.  The  objection 
now  made  must,  therefore,  be  over-ruled,  and  the  order 
appealed  against  affirmed  with  costs. 

Dooley  v.  The  Gfreat  Northern  Railway  Company  (a)  was 
cited  to  shew  that  the  Court  of  Queen's  Bench  in  England 
(over-ruling  numerous  cases  to  the  contrary)  had  decreed 
that  when  a  pauper  got  costs  he  should  only  have  costs  out 
of  pocket ;  but  that  rule  has  not  been  adopted  in  Chancery. 
Lord  Cottenham  expressly  held  in  Buhery  v.  Morris  (5),  that 
costs  awarded  to  a  pauper  should  in  general  be  dives  costs; 
and  the  practice  of  the  taxing  officers  having  been  to  tax 
pauper  costs  only,  where  costs  were  awarded  simpliciter  to  a 
party  suing  or  defending  in  forma  pawperis,  his  Lordship 
inserted  on  the  order  an  express  direction^  that  the  costs  of 
the  pauper  should  be  taxed  as  divr  costs.  A  month 
afterwards,  a  general  order  was  made  (lOth  December,  1849,) 
dispensing  further  with  the  necessity  for  a  decree  and 


(a)  4  E.  &  B.  341. 


(6)  1  McN.  &  G.  413. 
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declaring  "  that  in  all  cases  in  which  costs  are  ordered  to  be 
paid  to  a  party  suing  or  defending  in  forma  pauperis,  such 
costs  shall,  unless  the  Court  shall  otherwise  order,  be  taxed 
as  dives  costs."  That  order  now  forms  one  of  the  English 
Consolidated  Orders  [a).  It  is  thus  apparent  that  in  Eng- 
land the  correct  rule  is  held  in  Chancery  to  be  as  stated 
by  Lord  Cottenham. 

The  order  to  be  drawn  up  on  the  present  appeal  may 
contain  a  direction,  as  in  Budge  v.  Budge  (6),  that  the  costs 
of  the  appeal  may  be  set-off  against  the  costs  due  from  the 
plaintiff  in  the  other  suit. 


Tyler  v.  Webb. 

Time  for  appealing — Style  of  affidavit,  ^c. 

The  present  practice  of  the  Court,  as  established  by  decisions,  limits  the 
time  for  appealing  to  a  year  from  the  date  of  the  original  decree,  where 
a  cause  has  been  re-heard  and  afterwards  carried  to  the  Court  of  Appeal ; 
but  the  fact  of  an  application  to  extend  the  time  for  appealing  being 
made  before  the  expiry  of  a  year  from  the  decree  on  re-hearing,  was 
looked  on  as  furnishing  cogent  reason  for  a  liberal  exercise  of  the 
discretion  vested  in  the  Court  to  extend  the  time,  and  the  time  extended 
accordingly.  i 

On  an  application  for  leave  to  appeal  from  the  Court  of  Chancery  to  the 
Court  of  Error  and  Appeal,  the  proceedings  were  held  to  be  rightly 
styled  as  in  the  Court  of  Chancery  although  security  for  appealing  had 
been  perfected. 

[March,  1870.] 

This  was  an  application  for  leave  to  appeal  to  the  Court  statement, 
of  Error  and  Appeal. 

The  proceedings  were  styled  in  the  Court  of  Chancery  ; 
an  order  had  been  obtained  allowing  the  payment  of  $400 
into  Court  in  lieu  of  the  security  by  bond,  and  the  money 
had  been  paid  accordingly. 


(a)  XI.  sec.  5,  (b)  12  Beav.  385. 

5 — VOL.  lU.  CHAMB.  R. 
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1870.      Mr.  Roaf,  Q.  C,  and  Mr.  Foster^  for  defendant,  appealing. 
Mr.  S.  H.  Blake,  for  plaintiff. 


Tyler 

V. 

Webb. 


A  preliminary  objection  had  been  taken  before  the  Secre- 
tary, that  the  affidavits  and  notice  should  have  been  styled 
in  the  Court  of  Appeal  after  security  .being  perfected  there, 
this  objection  was  overruled  by  the  Secretary,  and  the  appli- 
cation for  leave  to  appeal  now  came  on  to  be  heard  before  a 
judge. 

Strong,  V.  C. — But  for  the  decision  of  my  brother  Mowat, 
in  McFarlane  v.  Dickson  («),  I  should  have  thought  that  in 
the  case  of  an  appeal,  after  a  re-hearing,  when  the  original 
decree  had  been  affirmed,  the  time  for  appealing  would,  under 
the  55th  section  of  the  Act  respecting  the  Court  of  Error 
and  Appeal,"  run  from  the  date  of  the  order  on  the  re- 
hearing and  not  from  that  of  the  original  decree.  In  such 
Judgment  ^  ^  should  havo  thought  the  appeal  was  both  in  form 
and  in  substance  from  the  decretal  order  pronounced  on  the 
re-hearing.  It  is  obvious  that  even  if  the  original  decree  must 
be  appealed  from,  the  order  on  the  re-hearing  must  likewise 
be  removed  before  the  decree  can  be  reversed  or  varied: 
then  as  by  section  11  of  the  Act,  the  Court  of  Appeal  has 
power  to  give  the  judgment  or  decree,  *'  which  the  court, 
whose  decree  is  appealed  from,  ought  to  have  given,"  it 
would  seem  that  on  an  appeal  from  the  order  of  the  full 
court,  on  a  re-hearing,  affirming  the  decree,  and  from  that 
order  alone  the  Court,  of  Appeal  could  make  the  order  which 
ought  to  have  been  pronounced  on  the  re-hearing,  and 
reverse  or  vary  the  original  decree.  I  do  not  think  the 
decision  of  the  House  of  Lords  in  Beaven  v.  Mornington 
(5),  is  opposed  to  this  view  ;  for  what  was  there  deter- 
mined vv^as,  that  an  appeal  from  a  decree,  after  the  time 
limited  by  the  standing  orders  of  the  House  had  expired, 
was  not  let  in,  because  it  also  comprised  an  appeal  from 


(a)  2  Chan.  Cham.  Rep.  38, 


(b)  8  H.  L.  C.  525. 
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an   order   on   further  directions   whicli    was   within  the  1870. 
prescribed  time ;  the  difference  between  that  case  and  the 
present  being,  that  there  it  wns  impossible  to  affect  the 
original    decree  without  appealing  expressly  against  it ; 
whereas  here,  under  section  11,  the  original  decree  can  be 
reversed  on  an  appeal  from  the  order  on  the  re-hearing  alone, 
the  court,  on  such  an  appeal  not  being  confined  to  a  simple 
affirmance  or  reversal,  but  having,  in  the  latter  case,  jurisdic- 
tion to  pronounce  the  order  which  the  court  below  ought  to 
have  made.    Again,  it  is  plain  that,  in  the  case  of  a  decree 
being  reversed  on  a  re-hearing,  the  appeal  must  be  from  the 
order  of  reversal  alone,  and  the  time  must  run  from  the 
date  of  that  order.     A  further  consideration  is  that  an 
unsuccessful  party  is  entitled  as  of  right  to  a  re-hearing 
before  :he  full  court,  and  also  to  an  appeal  ;  but,  as  the  law 
regulating  the  sittings  of  the  Court  of  Appeal  now  stands, 
to  restrict  the  exercise  of  the  discretion  to  enlarge  the  time 
for  appealing  given  by  the  55th  section  to  extraordinary 
cases,  would  make  it  almost  imperative  in  a  suitor,  desirous  judgment, 
of  saving  his  right  to  an  appe.il,  to  loregb  a  re-hearing. 
This  would  have  the  effect  of  encouraging  appeals  from 
the  decision  of  a  single  judge,  a  practice  highly  inconvenient 
and  detrimental  to  suitors.    It  is  also  to  be  observed  that 
the  31st  section,  which  prescribes  the  limitation  of  time  in  the 
case  of  common  law  appeals,  gives  the  appellant  five  years 
within  which  to  bring  and  prosecute  his  appeal,  besides 
allowing  very  liberally  for  disabilities,  as  to  which  the  55th 
section  contains  no  provision.    I  do  not  make  these  observa- 
tions with  any  view  of  controverting  the  authority  of  the 
decision  of  my  learned  brother  in  McFarlane  v.  Dickson, 
by  which  I,  of  course,  consider  myself  bound;  but  as  furnish- 
ing in  my  opinion  cogent  reasons  for  a  liberal  exercise  of 
the  discretion  given  by  the  55th  section. 

Now,  to  consider  the  present  application  as  affected  by 
lapse  of  time  only ;  we  find  that  the  original  decree  was 
made  on  the  22nd  November,  1868  ;  that  the  cause  was 
re-heard  on  the  25th  February,  1869 ;  and  judgment  on  the 
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1870.   re-hearing  pronounced  on  the  5th  April,  1869,  so  that  a 
"■^^^^^  year  from  the  date  of  the  order  on  re-hearing  will  expire  some 
y-      two  months  before  the  Court  of  Appeal  can  sit.  The 

Webb.  ^  ^ 

appellant,  on  the  25th  November,  paid  into  court  $400  in 
lieu  of  the  security  required  by  the  statute,' and  on  the  29th 
November  1869,  the  defendant's  solicitors  wrote  the  plaintiff's 
solicitors,  proposing  to  go  to  a  hearing  of  the  appeal  in  the 
then  ensuing  sittings  of  the  court  on  the  3rd  day  of  January 
last;  which  would  have  been  within  nine  months  from  the 
date  of  the  decretal  order  on  the  re-hearing,  and  little  more 
than  thirteen  months  from  the  original  decree ;  the  only 
other  sittings  of  the  Court  of  Appeal,  at  which  the  defend- 
ant could  have  gone  to  a  hearing  since  the  re-hearing,  having 
been  held  in  July,  1869,  within  three  months  from  the  order 
on  re-hearing,  and  scarcely  more  than  seven  months  from 
the  date  of  the  decree. 


Upon  this  state  of  facts,  if  it  depended  on  a  question 
Judgment,  of  time  merely,  I  should  not  hesitate  to  let  the  defendant 
in,  more  especially  as  I  am  satisfied  that  he  always  in- 
tended to  appeal,  and  that  the  reason  he  assigns  for 
not  appealing  earlier, — inability  to  obtain  sureties,  and  want 
of  money  sufficient  for  a  deposit, — are  true.  But  it  is 
contended  on  behalf  of  the  plaintiff,  that  there  are  in 
this  case  special  grounds  for  refusing  to  relieve  the  defend- 
ant. It  is  said  that  on  the  merits  the  defendant's  conduct 
appears  in  a  very  unfavourable  light ;  but  this  is  a  reason  to 
which  I  can  pay  no  attention,  for  to  do  so  would  be  lo 
anticipate  the  appeal.  Moreover,  even  if  it  were  open  to 
me  to  entertain  any  such  consideration,  the  dissenting 
judgment  of  his  Lordship  the  Chancellor  on  the  re-hearing, 
would  afford  an  answer.  Then  it  is  said  that  the  case  is  not 
a  fit  one  for  an  appeal,  inasmuch  as  the  determination  of  it 
turned  on  the  credibility  of  the  witnesses,  as  to  which  the 
decision  of  the  judge  who  heard  the  cause  ought  to  be  final. 
I  think  I  cannot  give  any  weight  to  this  objection  either, 
inasmuch  as  the  competency  of  the  appeal  upon  the  ground 
just  mentioned,  is  a  question  for  the  appellate  jurisdiction 
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itself  to  decide  ;  but  it  would  appear  from  the  Chancellor's  1870. 
judgment,  that  this  objection  is  not  well  founded,  since  his  ^'"^^J"^ 
Lordship  proceeds  entirely  on  the  law  of  the  case.  Lastly,  ^j^^ 
it  was  insisted  with  much  force  that  the  conduct  of  the 
defendant  in  having,  on  the  22nd  April,  1869,  in  accordance 
with  the  exigency  of  the  decree,  signed  and  sealed  a  con- 
veyance of  the  lands  in  question,  precluded  him  from 
obtaining  the  leave  he  seeks  by  this  application.  The 
circumstances  attending  the  execution,  i.  e.,  the  signing  and 
sealing  of  the  conveyance,  appear  indisputably  to  have  been 
these;  the  deed  having  been  settled  by  Mr.  Williams,  the 
Master  at  Chatham,  the  defendant  signed  and  sealed  it  in 
the  presence  of  Mr.  Williams  who  was  the  attesting  witness, 
and  in  Mr.  Williams's  own  uncontradicted  words,  "  the 
defendant  in  executing  the  deed  and  leaving  it  with  me, 
said  he  only  did  so  because  he  was  ordered  by  this  honorable 
court  to  do  so,  and  said  he  intended  to  appeal  this  case  to 
the  Court  of  Error  and  Appeal,  and  that  the  deed  was  only 
to  be  delivered  to  the  plaintiff  on  condition  that  he  the  defend-  judgment, 
ant  should  not  be  prejudiced  thereby,  in  his  appeal  from  the 
decision  of  the  court."  Mr.  Williams's  affidavit  (I  mean 
that  of  the  21st  of  January  in  confirmation  of  his  previous 
certificate)  goes  much  further  than  this,  but  up  to  this  point 
he  is  uncontradicted.  So  that  it  is  established  beyond 
question,  that  the  deed  was  handed  to  Mr.  Williams,  with 
the  stipulation  that  it  was  to  be  delivered  to  the  "  plaintiff 
on  condition  that  the  defendant  should  not  be  prejudiced 
thereby  in  his  appeal."  Now,  from  this  it  is  clear  that  Mr. 
Williams  had  no  authority,  from  the  defendant,  to  deliver  the 
deed  to  the  plaintiff,  except  on  the  express  agreement  that 
the  appeal  was  not  thereby  to  be  prejudiced,  and  of  this  from 
both  Mr.  Williams's  affidavits,  that  of  the  24th  as  well  as 
that  of  the  21st  January,  it  appears  that  Mr.  Atkinson,  and 
through  him  the  plaintiff,  and  McCallum,  the  purchaser  from 
the  plaintiff,  for  whom  Mr.  Atkinson  also  acted  as  solicitor, 
had  notice.  This  is  sufficient  in  my  opinion,  to  dispose  of 
all  objections  to  the  motion  founded  on  the  delivery  of  the 
deed,  and  the  rights  of  the  purchaser  derived  under  it,  for 


r 
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V. 
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1870.  if  Mr.  Williams  had  authority  only  to  perfect  it  by  delivery, 
on  the  conditions  referred  to,  it  is  clear  that  Mr.  Campbell, 
the  defendant's  solicitor,  had  no  authority  to  dispense  with  that 
term;  and  it  is  not  pretended  that  the  defendant,himself  ever 
authorized  an  absolute  delivery,  so  that,  beyond  all  question, 
the  delivery  must  have  been  subject  to  the  original  condition 
attached  by  the  defendant.  It,  therefore,  becomes  immaterial, 
in  my  judgment,  to  consider  what  passed  between  Mr. 
Atkinson  and  Mr.  Campbell,  or  what  were  the  terms  on 
which  Mr.  Atkinson  professed  to  accept  the  deed,  and  I 
grant  the  motion  on  payment  of  costs.  The  appeal  to  be 
brought  to  a  hearing  at  the  June  sittings  of  the  Court  of 
Appeal. 


McDermott  v.  McDermott. 

Noting  pro  confesso,  effect  of. 

A  bill  was  filed  impeacliing  a  patent  as  having  been  obtained  wrongfully ; 
the  defendants  were  the  patentee  and  his  vendee,  who  had  not  paid  all 
his  purchase  money.  The  patentee  answered  denying  the  equity 
claimed ;  his  vendee  allowed  the  bill  to  be  noted  pro  confesso :  Held^ 
that  the  plaintiff  failing  to  establish  his  case  against  the  patentee  the 
bill  should  be  dismissed  against  both  defendants. 

[March,  1870.] 

Mr.  C.  Moss  applied  for  leave  to  answer. 
Mr.  J,  Hoskin,  contra. 

Judgment.  MowAT,  V.  C. — The  plaintiff  in  this  case  claimed  by  his 
bill  to  be  equitably  entitled  to  certain  property  described  in 
the  bill,  and  for  which,  he  alleges,  that  the  defendant, 
William  McDermott,  wrongfully  obtained  a  patent  in  his 
own  name.  John  Brooks  was  made  a  defendant  as  having 
purchased  from  the  defendant,  William  McDermott,  and 
not  having  paid  his  purchase  money.  The  bill  also  charges 
him  with  having  had  notice  of  the  plaintiff's  equity  at  and 
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before  the  purchase.    It  alleges  a  conveyance  to  Brooks  1870. 
by  William  McBennott,  and  a  mortp'aixe  back  for  the  pur-  ^ — ^ — ^ 

,  TVT  •  1      r.  ■,.   r.  .  -r.  McDemiott 

chase  money.  JNo  case  is  made  lor  relief  against  Brooks,  ^^ 
except  through  the  case  made  by  the  bill  against  his 
vendor.  William  31cBermott  put  in  an  answer  denying 
the  plaintiff's  equity :  Brooks  allowed  the  bill  to  be  taken 
pro  confesso  against  him.  At  the  hearing  at  Hamilton, 
I  held  that  the  plaintiff  had  failed  to  establish  his  case 
against  William  McDermott ;  and  I  therefore  dismissed 
the  bill  as  against  him  with  costs.  But,  Brooks  having 
confessed  the  plaintiff's  case,  I  intimated  that  there  should 
be  a  decree  against  him ;  the  effect  of  which  was,  to  give 
to  the  plaintiff  the  equity  of  redemption,  subject  to  the 
mortgage  lo  William  McDermott.  The  decree  has  not  yet 
been  drawn  up,  and  Brooks  has  moved  for  leave  to  file  an 
answer  now,  on  affidavits  in  which  he  gives  an  explanation 
of  the  cause  of  his  not  answerins:  before. 


In  considering;  this  motion  it  has  occurred  to  me  that  I 

*^  Judgment. 

was  wrong  in  making  a  decree  against  Brooks,  even  though 
by  not  answering  he  had  admitted  the  bill  to  be  true.  The 
plaintiff  set  up  no  right  against  him  except  by  making  him 
out  to  be  subject  to  the  plaintiff's  alleged  equity  against 
Brooks's  vendor.  Brooks  admitted  the  plaintiff's  case  as 
a  whole ;  and  was  content  to  abide  by  the  result  of  the 
case  as  between  the  plaintiff  and  his  vendor ;  and  why, 
in  such  a  case,  should  an  answer  by  him  be  essential  ? 
If  a  vendee,  from  information  which  has  come  to  him  after 
his  purchase,  believes  that  his  vendor  had  no  title,  Would 
his  admission  that  he  so  believes  entitle  an  adverse  claim- 
ant to  a  decree  against  him,  when  such  claimant  failed 
to  make  out  his  case  against  the  vendor  ?  Clearly  not, 
I  should  say ;  and  if  an  admission  of  Brooks's  belief,  made 
by  answer  or  on  examination,  would  not  entitle  the  plaintiff 
to  a  decree  against  him  alone,  a  noting  pi:o  confesso  can 
have  no  greater  weight.    In  Carfrae  v.  VanBuskirh  {a). 


{a)  I  Gr,  539. 
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1870.    the  bill  was.  in  respect  of  certain  completed  contracts, 
^IJ^^^^^^  and  was  filed  against  three  partners  by  a  person  who 
T^^-  X.  claimed  to  be  entitled  to  a  share  of  the  profit  as  a  co- 

McBermott.  _  . 

partner.  The  plaintiff  proved  admissions  of  his  right  by 
two  of  the  three  defendants,  but  it  was  held  that  no  relief 
could  be  granted  against  the  two,  excluding  the  third.  That 
case  appears  to  apply  in  principle  to  a  case  like  the  present. 
So,  at  law,  in  case  of  an  action  against  three  persons  jointly, 
if  one  of  the  three  suffers  judgment  to  go  by  default,  and  the 
other  two  plead  non  assumpserunt,  I  understand  the  rule  to 
be,  that  if  the  plaintiff  fails  on  the  plea,  he  fails  against  all 
three,  notwithstanding  the  admission  on  the  record  by  the 
third  (a).  I  was  counsel  for  the  plaintiff  in  Carfrae  v.  Van- 
BusMrk,  and  I  recollect  thinking  that  the  case  went  too 
far;  and  that  the  defendants  who  admitted  the  plaintiff's 
claim,  should  in  equity  be  made  to  pay  their  proportion  of 
it,  as  there  was  no  injustice  to  these  defendants  in  giving 
the  plaintiff  that  limited  relief.  But  in  the  present  case,  the 
Judgment,  plaintiff  was  by  his  own  bill  entitled  to  nothing  unless  he 
established  his  case  against  William  McDermott :  all  that 
the  plaintiff  claimed,  or  could  claim,  against  Brooks^  was, 
that  Brooks  should  not  be  allowed  to  obstruct  the  remedy 
which,  but  for  the  sale  to  him,  the  plaintiff  would  have  had 
against  McBermott. 

Brooks's  motion  for  leave  to  put  in  an  answer  could 
only  be  granted  without  prejudice  to  the  decree  already 
made  in  favour  of  William  McBermott]  and  in  that  case  no 
good  could  result  from  a  hearing  at  the  next  sittings  as 
between  the  plaintiff  and  Brooks.  For  if  the  answer  had 
been  filed  before  the  trial  at  Hamilton,  the  bill  (I  now 
perceive)  would  necessarily  have  been  dismissed  against 
both  defendants,  though  the  plaintiff  had  been  able  to 
establish  clear  admissions  by  Brooks  as  to  the  statements 
of  the  bill ;  and  now  that  the  bill  has  been  dismissed 
against  William  McBermott^  if  Brooks  were  allowed  to 
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answer,  the  result,  so  far  as  I  see,  must  inevitably  be  1870. 
the  same  as  to  Brooks  whatever  the  evidence  should  be.  '^7'^"^' 

McDermott 

V. 

McDermott. 

Unless,  therefore,  counsel  for  the  plaintiff  should  desire 
to  speak  to  this  point,  the  bill  will  be  dismissed  against 
Brooks,  as  well  as  William  McDermott,  without  costs  to 
the  former,  and  with  costs  to  the  latter.  The  decree  may 
be  dated  as  of  the  day  on  which  this  judgment  is  given;  it 
will  state  reservation  of  judgment  at  the  hearing  :  then 
Brooks's  motion  on  the  15th  ;  and  the  decree  to-day,  refusing 
the  motion  and  dismissing  the  bill  against  both  defendants, 
with  costs  as  respects  McDermott,  and  without  costs  as 
respects  Brooks. 

No  costs  of  the  motion. 


In  re  Toms  &  Moore,  Solicitors. 

Solicitors,  liability/  of — Partners — Summary  Jurisdiction . 

Mortgages  were  delivered  to  a  solicitor  by  his  brother  for  collection,  and 
the  money  was  collected  thereon.  A  dispute  arose  as  to  whether  such 
solicitor  was  alone  responsible  to  his  brother,  or  whether  the  solicitor's 
partner  was  responsible  also  for  the  moneys  collected.  On  petition  of 
the  client  for  payment  of  the  money,  the  Court  refused  to  make  an  order 
against  the  partner,  holding  that  the  petitioner  should  be  left  to  bring  a 
suit  at  law  or  in  equity  as  he  might  be  advised. 

[March  18,  1870.] 

This  was  an  appeal  from  a  decision  of  the  Secretary. 

.  .  statement 

The  solicitors  named  were  partners  ;  the  petitioner  was  a 
brother  of  one  of  them,  and  had  given  -to  his  said  brother 
certain  mortgages  for  collection  ;  moneys  were  received  on 
these  mortages,  as  it  was  contended  on  the  one  side,  for  the 
benefit  of  the  firm,  on  the  other,  as  it  was  alleged,  by  the 
brother  of  the  petitioner  only,  and  for  his  benefit.  The 
brother  of  petitioner  had  been  examined,  and  his  depositions 
formed  part  of  the  case  in  support  of  the  petition.  The 

6-— vol.  III.  CHAMB.  R. 
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1870.    Secretary  made  an  order  for  payment  against  both  partners, 
■^^■jj^  Against  this  the  parties  appealed,  and  the  matter  came  on 
^l^"^'  before  Mowat,  V.  C. 

Moore. 

Mr.  J.  Hoshin  in  support  of  the  appeal.  The  order  is 
resisted  on  the  grounds  that  the  money  has  not  been  received 
in  the  capacity  of  solicitors,  the  collection  of  mortgages  is 
carried  on  by  land  agents  and  brokers  extensively,  and  the 
petitioner  employed  his  brother  in  that  capacity,  in  so  doing 
he  ran  his  own  risk,  and  did  not  employ  his  brother's 
partner  at  any  time.  Even  if  both  were  employed  it  was 
only  as  brokers  or  agents,  and  no  ground  would  exist  for 
the  exercise  of  the  summary  jurisdiction  of  the  Court,  the 
money  not  being  received  in  the  character  of  solicitors  by 
both  or  either  of  them,  the  only  remedy  was  by  an  action  at 
law.  He  cited  on  this  point  Ex  parte  Hicks  {a) ;  Ex  parte 
Bull  (5) ;  DanieWs  Practice  {c) ;  Tidd's  Practice  {d). 


Argument. 


The  case,  if  even  it  came  within  the  summary  jurisdiction 
of  the  Court,  was  suspicious  in  its  features  as  far  as  it  was 
sought  to  effect  Toms,  and  the  order  as  against  him  must  be 
considered  bad.  The  other  partner  who  had  received  the 
moneys,  and  afterwards  absconded,  had  returned  to  the 
Province,  and  now  by  colluding  with  his  brother,  the  peti- 
tioner, sought  to  make  his  innocent  partner  pay  for  his 
default.  If  any  case  required  to  be  looked  into  it  was  this  ; 
the  present  proceeding  had  been  set  on  foot  by  the  defaulting 
party,  and  as  far  as  the  case  was  sustained  by  his  deposition 
it  was  entitled  to  no  weight.  He  cited  Re  Lawrence  (e), 
Sims  V.  Brutton  (/),  Be  Atkin  {g)y  Bondella  v.  Boche  (A), 
Bishop  V.  Coventry  (^),  Ex  parte  Dufair  (/),  Viney  v. 
Chaplin  [k),  Be  Blanchard  (Z),  Harman  v.  Johnson  {m). 

(a)  2  Deac.  &  Chit.  575.  {b)  3  Deac.  &  Chit.  119. 

(c)  P.  1693.  {d)  P.  88. 

(e)  23  L  J.  Chan.  791.  (/)  5  Exch.  806. 

{(j)  4  Barn.  &  Aid.  49.  {h)  27  L.  J.  ch.  681. 

•    [i)  2  Drew.  143.  {j)  2  DeG.  McN.  &  G.  246, 

{k)  2  DeG.  &  J.  468.  [L)  3  DeG.  F.  &  J.  157. 
(m)  L.  J.  22  Q.  B.  297. 
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Mr.  Moss^  contra. — He  had  conceded  before  the  Secretary    J 870. 


that  the  evidence  of  Moore  unsupported  should  be  scrutin- 
ized,  and  he  only  souo-ht  now  that  it  should  be  received  & 
where  supported  ;  but  this  \Yas  no  reason  why  the  petitioner 
should  not  get  the  relief  he  asked,  if  under  all  the  circum- 
stances he  could  make  out  a  case  that  would  entitle  him  to 
sustain  the  order  of  the  Secretary.  It  had  been  objected 
that  no  notice  of  reading  the  depositions  of  Moore  had  been 
given  in  the  notice  of  motion.  This  objection  was  untena- 
ble ;  the  petitioner  has  to  file  his  petition  and  affidavit; 
then  an  affidavit  in  reply  is  filed,  which  affidavit  can  be 
replied  to  by  the  petitioner.  In  reading  the  depositions  he 
is  doing  no  more  now.  If  any  objection  could  be  urged  that 
the  examination  of  Moore  could  be  used  only  against  him- 
self and  not  against  Toms,  it  was  clearly  waived  by  notice 
being  given  to  Toms,  and  his  appearing  by  counsel  who 
acted  for  him  throughout  the  examination,  and  cross  examined 
Moore.  Toms  was  amenable  to  the  summary  jurisdiction  of 
the  Court.  The  moneys  received  on  the  mortgages  spoken  ^^^^^ 
of  had  passed  through  the  books  of  the  said  firm  of  solicitors, 
and  Toms  knew  of  it.  This  is  not  supported  by  Moore's 
statement  alone ;  the  books  of  the  firm  show  it,  and  they  are 
good  evidence  against  both  parties.  Part  of  the  mortgage 
was  paid  in  furniture,  and  formed  part  of  the  furniture  of 
Toms  at  this  moment.  The  Anderson  mortgage  is  still 
plainer  ;  it  passed  through  the  books  of  the  firm,  and  went 
to  the  credit  of  the  firm  at  the  bank.  The  McLean 
mortgage  the  same  ;  that  was  by  a  tailor,  and  was  paid  by 
contra  accounts  against  both  parties.  The  criterion  of 
whether  the  parties  were  acting  as  solicitors  or  not,  was  the 
prevailing  custom  of  the  profession  in  this  country ;  here 
it  was  always  usual  for  them  to  deal  with  mortgages,  and 
to  collect  them,  and  to  invest  money  in  them,  and  it  was 
generally  left  to  the  discretion  of  the  solicitors  without 

specific  instructions.    He  cited  v.  {a)  ; 

St.  Auhin  v.  Smart  (b) ;  Be  Walker  (c) ;  lie  Carroll  (d). 

(a)  2  L.  R.  Eq.  570.  (c)  2  Chan.  Cham.  Rep.  324. 

(6)  5  L.  R.  Eq.  183,  S,C.  3  Ch,  Appl,  646.     {d)  2  Chan.  Cham.  R.  323. 
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1870,  [The  Vice  Chancellor. — Has  not  the  Court  a  wide  dis- 
^    '  cretion  in  the  matter  and  should  I  not  take  into  consideration 

Re  Toms 

&      that  this  is  in  effect  the  application  of  the  defaulting 

Moore.  ^  rr  ^  o 

partner  ?]  1  grant  it  and  I  feel  the  difficulty  that  places  me 
in  :  but  the  petitioner  has  his  rights.  If  it  is  conceded  that 
Moore  initiated  the  proceedings,  the  petitioner  has  since 
confirmed  them  ;  but  I  do  not  admit  that  your  Lordship 
can  investigate  motives,  if  the  right  I  contend  for  exists,  it 
is  immaterial  to  look  into  or  question  motives. 

Mr.  HosMn,  in  reply  referred  to  Lawrence  s  case.  The 
evidence  of  petitioner  himself  brings  the  case  within  that 
authority.  The  exercise  of  the  summary  jurisdiction  is 
founded  on  misconduct,  no  misconduct  is  shewn  as  against 
the  partner  Toms.  The  question  of  the  inadmissability  of 
the  depositions  is  not  met,  and  it  is  evident  all  the  dealings 
were  with  Moore  alone.  [The  Vice  Chancellor. — It 
seems  that  Toms  denies  there  were  entries  in  the  books  of 
the  firm  as  to  these  transactions,  and  is  not  that  sufficient 
to  let  in  evidence  to  show  that  there  were  ?]  Simons  v. 
Britton  {a).  The  English  authorities  all  go  to  show  that 
it  is  not  the  business  of  attorneys  to  invest  mortgage  moneys, 
and  here  in  the  absence  of  authorities  the  same  rule  should 
govern.  The  chief  business  of  that  kind  done  here  is  by 
brokers. 


Judgment.  MowAT,  V.  C- — This  is  a  petition  by  John  Warren  Moore, 
brother  of  the  respondent  Moore,  setting  forth  that  the 
respondents  were  in  partnership  as  solicitors  in  1864,  and 
for  some  years  afterwards  ;  that  the  petitioner  placed  in  their 
hands  as  his  solicitors  for  safe  keeping  and  collection  certain 
mortgages  which  the  petition  specifies ;  that  they  collected  the 
sums  secured  thereby,  and  applied  the  same  to  their  own  use, 
and  refused  to  pay  to  the  petitioner  any  part  thereof ;  that 
the  professional  fees  and  charges  to  which  the  respondents 
may  be  entitled  against  the  petitioner,  relate  exclusively  to  the 


{a)  5  Ex.;^R.  802. 
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Moore. 


collection  of  these  mortgages,  and  amount  to  much  less  than  1870. 
the  money  received  on  the  mortsrasres:  that  the  respondents  ' 
have  not  delivered  to  the  petitioner  any  bill  of  their  said 
fees  and  charges,  if  any,  or  any  account  of  the  moneys 
received  by  the  respondents  as  aforesaid.  The  prayer  is, 
.that  they  may  account  to  the  petitioner  in  respect  of  the 
sums  they  have  received ;  that  they  may  be  charged  with 
interest  thereon  ;  that  they  may  deliver  to  the  petitioner  a 
bill  of  their  costs,  if  any,  against  the  petitioner  ;  that  the 
same  may  be  taxed ;  that  the  respondents  may  be  ordered 
to  pay  to  the  petitioner  the  balance,  which  shall  be  found  due 
to  him ;  and  to  deliver  up  books  and  papers  ;  and  for 
further  relief.  This  petition  is  verified  by  the  affidavit  of 
the  petitioner. 

On  cross-examination  upon  his  affidavit,  the  petitioner 
admitted  that  all  his  communications  during  the  period  in 
quesion  had  been  with  the  respondent  Moore,  who  is  his 
brother ;  and  that  the  latter  is  the  petitioner's  adviser  and 
solicitor  in  the  matter  of  the  petition,  though  his  name  does 
not  appear  as  such  on  the  papers.  The  real  question  between 
the  parties  is,  whether  the  money  mentioned  in  the  petition 
was  received  by  the  respondent  Moore  as  agent  for  the  firm 
of  Toms  ^  Moore  ;  or  whether  Mr.  Moore  alone  is  respon- 
sible for  it  to  the  petitioner. 

The  other  respondent  has  filed  an  affidavit,  denying  the 
petitioner's  allegation  that  the  mortgages  were  placed  in  the 
hands  of  the  firm  as  his  solicitors  for  safe  keeping  and  col- 
lection ;  and  alleging,  that  the  only  transaction  which  the 
firm  had  ever  had  with  the  petitioner  was  an  action  at  law 
which  they  brought  for  him  on  a  promissory  note  in  February, 
1865  ;  that  except  in  that  action  at  law  the  deponent  was 
not,  nor  was  his  firm,  ever  retained  by  the  petitioner  in  any 
way  ;  that  the  deponent  has  not  received  any  money  belong- 
ing to  the  petitioner,  or  any  benefit  therefrom  ;  that  until 
after  the  transactions  in  question  the  deponent  never  had 
any  communication  with  the  petitioner  by  letter  or  other- 


.Tudgment. 
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1870.   wise;  that  neither  the  deponent  nor  the  firm  ever  received 
"^^"^^^  any  communication  from  the  petitioner ;  that  the  only  letter 
M*re  petitioner  Avhich  the  deponent  finds  in  the  letter-book 

of  the  firm  is  one  which  he  sets  forth,  and  is  a  letter  by  the 
respondent  Moore  in  his  own  name  ;  that  the- account  books 
of  the  firm  were  kept  by  the  respondent  Moore  ;  and  that 
an  account  is  opened  therein  for  the  petitioner,  but  that  it 
was  opened  without  the  deponent's  knowledge  or  consent. 
His  affidavit  also  alleges  that  his  co-respondent  w^nt  to  the 
United  States  in  June  1868,  taking  with  him  money  and 
securities  which  belonged  to  the  firm,  and  which  he  was  not 
entitled  to  take.  It  appears  that  this  absence  was  tem- 
porary, and  that  Mr.  Moore  has  since  been  appointed  Deputy 
Judge  in  the  county  where  he  now  resides. 


Judgment. 


In  reply  to  the  affidavit  of  Mr.  Toms, 'the  respondent,  Mr. 
Moore  was  examined  on  the  part  of  the  petitioner  viva  voce, 
and  he  stated  the  facts  to  be  as  the  petition  sets  forth,  and 
not  as  Mr.  Toms' s  affidavit  alleges.  The  books  of  the  firm 
appear  to  have  been  produced  at  his  examination,  and  he 
shewed  from  them  that  he  had  entered  therein  the  sums 
which  he  received  for  the  petitioner ;  and  that  they  were 
either  paid  to  the  credit  of  the  firm's  bank  account,  or  that 
the  firm  in  some  other  way  got  the  benefit  of  them.  He 
also  stated  that  the  transactions  took  place,  and  the  entries 
relating  thereto  in  the  books  were  made,  with  the  knowledge 
and  concurrence  of  Mr.  Toms.  An  objection  was  taken  to 
this  deposition  as  not  being  in  reply,  as  being  merely  in 
support  of  the  allegations  of  the  petition  ;  and,  as  to  the 
greater  portion  of  the  deposition,  the  objection  seems  to  be 
well  founded. 

The  following  is  the  opinion  given  by  the  Judge's  Secre- 
tary when  the  application  was  before  him  : 

''Following  the  authorities  Re  Carroll  {a),  and  Re 
Walker  {h),  I  think  the  Court  can  exercise  its  summary 


(a)  2  Chan.  Cham.  R.  323.  (6)  2  Chan.  Cham.  R.  324. 
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jurisdiction  in  the  present  case.  Excluding  entirely  the  1870 
evidence  of  Moore,  there  is  sufficient  in  the  affidavit  of 
Toms  to  shew  that  some  money  was  received  by  the 
solicitor  for  the  petitioner.  Mr.  Toms  should  have  an 
opportunity  of  explaining,  if  he  can,  the  evidence  given  by 
Moore;  and  under  the  order  I  propose  to  make  he  will 
have  an  opportunity  of  doing  so.  As  against  Moore,  the 
petitioner  can  have  an  order  for  payment  of  the  amount 
specified  in  the  prayer  of  the  petition.  As  against  Toms, 
the  evidence  is  not  sufficiently  clear  as  to  the  exact  amount 
received  by  the  firm;  and  I  therefore  direct  an  enquiry  as  to 
what  moneys  have  been  received  by  the  firm  from  or  on  account 
of  the  petitioner,  and  a  taxation  of  any  costs  which  may  be 
due  them  from  the  petitioner,  one  to  be  set  off  against  the 
other.  The  party  against  whom  the  account  may  be  found, 
to  pay  the  balance  found  due  in  twenty-one  days.  Costs 
to  be  taxed  to  the  party  in  whose  favour  the  account  is 
found.  As  the  solicitors  live  at  Goderich  and  their  books 
are  there,  it  may  be  most  convenient  to  direct  a  reference  judgment 
to  the  Master  there.'' 

I  believe  that  I  concurred  in  this  opinion  at  the  time  the 
order  was  made  ;  but,  on  reading  Mr.  Toms' s  affidavit  care- 
fully, I  do  not  find  that  it  does  admit  the  receipt  by  the  firm 
of  any  of  the  moneys  mentioned  in  the  petition,  but  only  of 
the  sum  recovered  in  the  action  at  law,  as  to  which  the 
petition  sets  up  no  claim.  The  learned  counsel  for  the 
petitioner  suggested  on  the  appeal,  that  the  entries  which 
were  made  by  the  co-respondent  in  the  firm's  books,  and 
which  his  deposition  informs  us  of,  may  be  looked  at,  though 
his  depositions  otherwise  are  rejected.  But  the  evidence 
drawn  from  the  books  seems  open  to  the  same  objection  as 
the  deposition  is,  viz.,  that  it  is  too  late  to  put  it  in  by  way 
of  reply,  the  respondent  having  no  right  to  file  affidavits  in 
rejoinder  by  way  of  explanation  or  otherwi&e.  The  entries 
are  not  conclusive.  It  was  mentioned  in  Sims  v.  Brutton  (a), 
that  such  entries  are  mere  facts  from  which  a  jury  may  have 

{a)  5  Esch.  806. 
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1870.  to  say  whether  the  objecting  partner  had  the  knowledge 
""^y^^  which  is  necessary  to  charge  him.    There,  a  case  had  been 

Re  Toms  i  r         i  •  • 

&      stated  for  the  opinion  of  the  Court,  the  Court  was  to  draw 

Moore,  _  ^  ^  ' 

any  inferences  which  a  jury  ought  to  draw,  and  the  Court 
declined  to  draw  from  the  entries  the  inference  desired. 

The  circumstances  under  which  a  solicitor  is  liable  for 
money  received  by  his  partner  were  discussed  before  me,  and 
several  cases  were  cited.  The  principal  of  them  are  referred 
to  in  the  later  case  of  The  Earl  of  Dundonald  v.  Masterman 
{a).  But  considering  that,  in  the  present  case,  the  question 
depends  on  disputed  facts  (6),  I  think  that,  so  far  as  Mr. 
Toms  is  concerned,  the  petitioner,  under  the  circumstances, 
should  have  been  left  to  bring  his  suit  at  law  or  in  equity  (c) 
as  he  might  be  advised.  In  such  a  suit,  if  he  succeeds,  he 
may  get  interest,  which  his  petition  prays  for,  but  which  has 
been  refused  where  a  party  proceeds  in  this  summary  way  {d). 


Judgment. 


The  petition  is  framed  with  a  view  to  the  petitioners  rely- 
ing either  on  the  general  jurisdiction  of  the  Court,  or  on  the 
statute  {e) ;  but  the  real  object  of  it  plainly  is  to  obtain  an 
order  against  Toms  for  the  moneys  received  by  the  co-respon- 
dent; and  the  right  under  the  Statute  to  an  order  to  tax  does 
not  of  necessity  carry  with  it  a  right  to  an  account  of  all 
moneys  which  a  solicitor  may  be  charged  with  having  re- 
ceived for  the  petitioner  (/),  though  the  line  of  distinction 
is  perhaps  not  always  very  definitely  marked  [g).  The 
petition  does  not  allege  that  any  costs  claimed  by  the 
respondents  were  incurred  in  this  Court;  or,  indeed,  that 


{a)  L.  R.  7  Eq,  504. 

(h)  See  St.  Aubin  v.  Smait,  L.  R.  3  Ch.  App.  646,  650;  Re  Millard,  1 
Dowl.  P.  C.  140. 

(d)  See  Atkinson  v.  McBeth,  L.  R.  2  Eq.  570  ;  St.  Aubin  v.  Smart,  L.  R. 
6  Eq.  183  :  S.  C.  8  Ch.  App.  646;  Earl  of  Dundonald  v.  Masterman,  L.  R.  7 
Eq.  504,  and  other  cases  there  cited. 

{d)  Jones  v.  James,  1  Beav.  307    See  Re  Savery,  13  Beav,  424. 

(e)  Consol.  U.  C.  22  Vic.  ch.  35,  sec.  35. 
(a)  Re  Smith,  4  Beav.  312 ;  9  Beav.  182. 

(&}  Cooper  V.  Ewart,  2  Ph.  362 ;  Re  Savery,  13  Beav.  424. 
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the  respondents  make,  or  ever  made,  any  claim  against  him 
for  costs,  or  are  entitled  to  any  costs;  and  that  such  looseness 
of  statement  is  a  fatal  defect,  appears  from  the  observations 
of  Lord  Justice  Turner  in  Re  Forsyth  [a).  Mr.  Toms,  on 
the  other  hand,  swears  that  the  only  costs  which  his  firm 
ever  had  against  the  petitioner  were  the  costs  of  the  action 
at  law  which  they  brought  for  him  four  years  ago,  and  the 
money  in  which  was  recovered  and  invested  for  the  petitioner 
by  the  co-respondent;  and  these  costs  I  understand  to  have 
been  settled  long  ago,  and  not  to  be  the  subject  of  any  ques- 
tion between  the  parties  now. 

On  the  grounds  thus  indicated,  I  discharge  the  order 
appealed  against,  so  far  as  it  aifects  Mr.  Toms. 

Seeing  that  the  Court  has  a  discretion  in  regard  to  these 
applications  [h).  I  am  not  sure  but  the  co-respondent's  con- 
nection with  the  case,  as  the  petitioner's  adviser  in  the  matter 
of  the  petition,  and  as  his  solicitor  in  it,  though  the  name  of 
another  solicitor  is  used,  would  have  been  a  sufficient  ground 
for  refusing  an  order;  for,  while  thus  acting  for  the  petitioner, 
he,  on  the  other  hand,  is  in  one  sense,  the  principal  respon- 
dent, was  the  actual  receiver  of  the  money,  is  liable  for  it  in 
any  event  (whether  solely  or  jointly  with  Mr.  Toms),  and 
has  left  unanswered  certain  sworn  statements  of  Mr.  Toms 
which,  in  view  of  the  consideration  to  which  I  am  adverting, 
were  perhaps  not  immaterial. 

Mr.  Toms  should  have  the  costs  of  the  original  applica- 
tion ;  and  there  will  be  no  costs  of  the  appeal. 


1870. 


Toms 

V. 

Moora. 


(a)  2  DeG.  J.  &  S.  514. 
{h)  Ex  parte  Hicks,  2  Deac.  &  Ch.  575  ;  &c. 
7 — VOL.  III.  CHAMB.  R, 
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1870. 


OSTRANDER  V.  OSTRANDER. 


Slaying  proceedings  where  former  action  pending. 


Where  a  former  action  of  ejectment  had  been  brought  and  decided  on 
the  merits,  and  no  real  or  probable  cause  of  suit  was  sworn  to  in 
the  suit  moved  in  ;  an  order  was  granted  to  stay  proceedings  until 
the  costs  of  the  action  of  ejectment  were  paid. 

Mr.  Hamilton,  for  the  defendant,  moved  for  an  order 
that  plaintiff  pay  or  give  security  for  costs,  and  that 
this  suit  be  stayed  in  the  meantime,  on  the  ground  that 
an  action  of  ejectment  had  been  brought  which  involved 
the  same  question  as  was  at,  issue  in  this  cause.  He 
cited  Follis  v.  Todd  {a\  Whaley  v.  Whaley  (b),  Casey 
V.  McOoll  (c). 

Mr.  J.  A.  Bot/d,  contra,  objected  that  it  should  have 
been  shewn  on  part  of  defendant  what  was  the  present 
statement.  State  of  the  cause.  For  aught  that  appeared  the  defend- 
ant might  have  answered,  and  thus  waived  the  right  to 
security  for  costs.  The  onus  of  shewing  that  he  had  not, 
was  on  the  defendant :  Torrance  v.  Grross  {d), 

Mr.  Hamilton,  in  answer  to  this  objection,  shewed 
that  no  answer  had  been  filed,  and  contended  that  the 
present  suit  must  be  held  to  be  vexatious.  He  produced 
a  certified  copy  of  the  proceedings  in  ejectment  to  shew 
that  the  same  issue  arose  in  that  and  in  the  present  suit. 

Mr.  Boyd  relied  on  his  objection  as  to  the  absence  of 
a  certificate  of  state  of  cause,  and  also  that  no  merits 
were  sworn  to  except  in  the  afiidavit  of  the  plaintiff's 
solicitor.  Contending  that  the  client  should  himself 
pledge  his  oath  to  the  merits  of  his  cause  and  the  vexa- 
tious nature  of  the  proceedings  complained  of.  He 


(a)  1  Cham.  R.  288. 
(cj  3  Cham.  R.  — . 


(6)  3  Cham.  R.  ~. 
(d)  2  Prac.  R.  54. 
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argued  also  that  the  time  for  answering  had  expired,  and  1870. 
that  the  plaintiff  mio-ht  have  taken  the  bill  pro  confesso.  ^^"^  ' 

^  ^  ^  ^  Ostrander 

V. 

The  Secretary  refused  the  application,  referring,  in 
giving  his  decision,  to  Cohbett  v.  Waiter  [a). 

From  this  decision  the  defendant  appealed,  and  the 
motion  came  on  to  be  heard  before  Strovg^  V.C. 

Mr.  Hamilton y  for  the  defendant,  appealing,  took  the 
same  grounds  as  before  the  Secretary,  objecting  further 
that  the  Secretary's  order  limited  a  time  in  which 
defendant  should  answer.  He  cited  in  addition  to  the 
cases  referred  to  above  :  Hoare  v.  Dickson  (b),  Cobbett . 
V.  Warner  (c),  Winter  v.  Hamburg  [d),  Cole  on  Eject- 
ment (e),  Jo7ies  V.  Capreol  (/},  Barker  v.  Smaj^t  (jj). 

Mr.  J.  A.  Boyd^  contra,  urged  the  objection  taken 
on  the  former  argument,  and  as  to  the  objection,  that  Argument, 
the  order  of  the  Secretary  limited  a  time  for  answering  : 
he  remarked  that  it  contained  a  stay  of  proceedings 
of  which  the  defendant  had  availed  himself,  and  he 
thus  waived  any  claim  for  security.  The  defendant  had 
not  made  a  sufficient  case :  he  might  have  had  an  exem- 
plification of  the  notice  of  title  in  the  ejectment  case, 
and  shewn  the  issue  raised  there.  The  present  bill 
raised  issues  that  could  not  have  been  tried  at  law  ;  and  ' 
could  not,  therefore,  be  for  the  same  cause  of  action. 
He  cited  Bell  v.  Cuff{h)^  Daivson  v.  Morgan  (z),  Ruttan 
V.  Smith  {j). 

Mr.  Hamilton^  in  reply.  No  cases  have  been  cited 
to  shew  that  even  after  answer  such  a  motion  could  not 


(a)  2  L.  R,  Q.  B.  108. 
(c)  2  L.  R.  Q.  B.  108. 
(e)  522. 
{g)  11  Beav. 
(0  17  C.  B.  181 


(6)  7  C.  B..164. 

{d)  1  Chan.  R.  123. 

(/)  4U.  C.  Q.  B.  0.8.  227. 

{h)  4  Prac.  R.  155. 

( /)  1  Cham.  R.  184. 
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1870.  le  granted.  The  application  for  time  for  answering  was 
part  of  the  former  application  to  the  Secretary,  and  was 
not  a  substantive  application  for  time,  and  could  not  be 
taken  as  a  waiver  of  any  right  he  had  to  security  or 
stay  of  proceedings. 

Strong,  V.C. — I  do  not  think  it  any  sufficient  objec- 
tion to  this  motion  that  defendant  has  not  shewn  the 
state  of  the  cause.  I  can  look  at  the  office-copy  bill,  and 
can  also,  if  necessary,  call  for  a  certificate  of  state  of 
cause.  The  Court  can  always  inform  itself  of  the  state 
of  its  own  records  by  the  certificate  of  its  own  officers. 

I  think  the  fact  of  the  time  for  answering  being 
limited  in  the  order  made  by  the  Secretary  refusing  the 
application,  no  ground  of  objection.  It  was  part  of  the 
refusal  of  the  motion  before  him — not  time  given  on  an 
independent  motion.  I  think  defendant  entitled  to  an 
order  to  stay  proceedings  in  this  cause  until  the  costs  of 
of  the  action  of  ejectment  are  paid. 

I  have  read  Casey  v.  McGoll  (a),  a  decision  in  which  as 
far  as  it  applies  in  the  present  case,  I  entirely  concur  ; 
and  I  agree  in  considering  that,  as  is  laid  down  in  Cohhett 
V.  Warner  (5),  such  a  jurisdiction  is  to  be  sparingly 
used.  But  I  think  in  this  case  the  affidavit  of  Mr.  Allen 
sufficiently  shews  the  causes  of  action  to  be  identical, 
and  that  the  same  matters  now  in  question  were  in 
question  in  the  ejectment  suit.  The  ejectment  here 
appears  not  to  have  been  decided  on  any  technical  point, 
but  on  the  merits  which  distinguishes  this  case  from 
Casey  v.  McColl;  and  lastly,  there  is  not  here  any  affi- 
davit on  the  part  of  the  plaintiff  shewing  real  or  pro- 
bable cause  of  suit,"  as  it  is  expressed  in  Cohhett  v. 
Warner.  So  that  the  primd  facie  presumption  of  vexa- 
tion is  not  removed. 

Motion  granted. 


Judgment. 


(a)  3  Cham.  R,  24, 


(b)  2  L,  E.  Q.  B.  108. 
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Fleming  v.  Duncan. 

Rehearing. 

A  motion  for  leave  to  rehear  notwithstanding  more^than  six  months 
will  have  elapsed  from  the  date  of  the  decree  before  the  then  next 
hearing ^term  was  "granted,  where  it  appeared  that  judgment  had 
been  given  but  a' short  time  previous  to  the  last  rehearing  term. 

Mr.  Lash  moved  for  leave  to  rehear  this  cause  not- 
withstanding that  six  months  will  have  elapsed  from  the 
date  of  the  decree  before  the  next  rehearing  term. 

Mr.  Spencer,  contra,  urged  first,  that  the  [  case  was 
not  a  proper  one  for  rehearing  ;  and  next,  that  there 
was  no  reason  why  the  case  should  not  have  been  set 
down  for  the  Jast  rehearing  term.  He  cited  Ooates  v. 
McGlashan  [a),  Gilbert  v.  Jarvis  (5),  Denison  v.  Devii- 
son  {c). 

The  Secretary  considered  that  there  had  been  scant 
time  to  go  down  to  rehearing  at  the  past  rehearing  term, 
and  granted  the  order. 


Romanes  v.  Eraser. 

Rehearing. 

A  vacancy  occurring  on  the  Bench  was  deemed  a  sufl&cieat  reason  for 
not  rehearing  at  the  first  rehearing  term  after  the  decree  drawn 
up  ;  and  the  time  was  on  application  extended. 

Mr.  S.  B.  Blake,  moved  on  behalf  of  defendant, 
Archibald  Fraser,  for  an  order  for  leave  to  rehear,  not- 
withstanding the  time  for  rehearing  had  elapsed.  Owing 
to  the  vacancy  on  the  Bench  it  had  been  impossible  to 
rehear  it  at  the  last  term,  and  the  defendant  from 
poverty  had  not  been  able  to  raise  the  deposit  of  $40 
before. 


{a)  2  Chan.  Cham.  Rep.  218.  (i)  2  Chan.  Cham.  Rep.  259. 

(c)  2  Chan.  Cham.  Rep.  333. 
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Romanes 


1870.  Mr.  E.  Henderson,  contra,  objected,  first,  that  several 
persons  made  parties  in  the  Master's  office  had  not  been 
notified.  He  also  urged  that  great  delay  had  taken 
place  since  the  decree  was  pronounced. 

Leave  to  rehear  granted  on  payment  of  10s.  costs. 


Cameron  v.  Wolf  Island  Canal  Company. 

Rehearing  after  six  months  had  elapsed. 

Where  it  was  shewn  that  a  decree  not  enrolled,  which  had  been  pro- 
nounced in  1855  was  clearly  erroneous,  an  order  was  made  for 
rehearing  the  cause  notwithstanding  the  lapse  of  time. 

Mr.  Crooks,  Q.C.,  moved  for  leave  to  rehear,  more 
than  six  months  having  elapsed  since  the  decree  was 
pronounced — the  decree  was  made  in  1855.  The  decree, 
which  was  not  enrolled,  provided  for  the  sale  of  the 
^defendants'  property.  Mr.  Crooks  shewed,  that  the  only 
decree  which  could  be  pronounced  was  the  appointment 
of  a  receiver ;  that  the  land  of  a  canal,  used  for  canal 
purposes,  could  not  be  sold.  He  cited  Potts  v.  Warwick 
Canal  Co.  (a),  followed  in  this  country  in  G-alt  Y.  Erie 
and  Niagara  Railway  (6).  The  error  was  patent  on 
the  face  of  the  decree. 

Mr.  Edgar  appeared  for  the  Provincial  Insurance 
Co.,  who  had  proved  a  claim  against  the  defendants  as 
creditors. 

The  Secretary  allowed  the  case  to  be  reheard, 
notice  of  rehearing  to  be  served  on  the  Canal  Company. 


(a)  1  Kay  142. 


(6)  14  Grant  499. 
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Kahn  v.  Redford.  ^ — ^ 

Examining  parties. 

The  Court  will  take  into  consideration  the  fact  that  parties  can  be 
more  efficiently  examined  in  Toronto  than  in  some  outer  counties, 
and  will  not  consider  alone  the  balance  of  convenience  of  the  parties 
or  solicitors  attending. 

An  application  to  change  the  examination  from  Stratford  to  Toronto 
was  granted,  although  no  great  difference  was  shewn  as  to  the 
convenience  of  the  parties  interested,  on  the  suggestion  (without 
affidavits)  that  the  examination  could  be  more  efficiently  and 
expeditiously  conducted  in  Toronto. 

Mr.  S.  H.  BlaJce,  moved  for  an  order  for  the  defen- 
dant to  attend  in  Toronto  for  examination,  instead  of 
at  Stratford,  on  the  ground  that  he  could  be  more  effi- 
ciently examined  in  Toronto.  He  did  not  put  in  any 
affidavits  as  to  this  point,  as  he  understood  from  the 
judgment  of  the  Chancellor  in  Grallagher  v.  Grardiner, 
reported  iu  this  volume,  that  the  Judges  would  take  g^j^^gj^g^^ 
judicial  notice  of  want  of  experience  of  iheir  officers. 
The  affidavits  shewed  that  the  bill  was  filed  in  Toronto 
—  the  defendant  lived  in  Stratford,— that  a  person 
coming  from  Stratford  to  Toronto  would  have  three 
quarters  of  an  hour  longer  in  the  city  than  a  person 
going  to  Stratford,  if  he  wished  to  return  to  his  residence 
the  same  day.  He  wished  it  to  be  understood,  however, 
that  he  did  not  apply  merely  on  the  ground  of  con- 
venience. 

Mr.  Moss,  contra,  contended  that  the  whole  ques« 
tiou  was  one  of  convenience,  and  it  was  very  inconvenient 
for  his  client,  a  member  of  parliament,  to  come  to 
Toronto  on  the  eve  of  a  parliamentary  session. 

The  Secretary  granted  the  application.  • 
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Felan  V.  McGlLL. 

Cross-examination  upon  an  affidavit. 

The  right  of  cross-examination  upon  an  affidavit  under  Order  268, 
applies  to  cases  where  the  affidavit  has  not  yet  been,  but  is  about 
to  be  used.  Where  therefore  an  appointment  had  been  taken  to 
examine  a  defendant  on  an  affidavit  which  had  been  alreadj'  used 
on  a  motion  for  injunction,  the  appointment  was  on  motion  sot 
aside. 

Mr.  Thomas  Moss,  moved  to  set  aside  an  appoint- 
ment for  the  examination  of  the  plaintiff.  A  motion 
for  injunction  had  been  previously  made,  in  support  of 
which  the  plaintiff  had  filed  the  affidavit  on  which  it  was 
now  sought  to  cross-examine  him.  The  injunction  had 
been  granted  and  a  receiver  appointed,  and  defendant 
had  filed  no  answer. 

Mr.  Moss  urged  that  the  matter  as  to  the  affidavit 
was  now  at  an  end,  and  no  examination  could  take 
place.  The  provision  in  the  order  is  that  the  examina- 
tion shall  be  on  affidavits  "  to  be  used,  or  which  shall 
be  used,''  it  could  not  be  construed  as  if  it  had  been 
^'  shall  have  been  used  :  he  cited  Lloyd  v.  Whitty  (a), 
Gatliolic  Publishing  Company  v.  Wyman  (5),  Hoo^per  v. 
Campbell  (<?). 

Mr.  A,  Hoshin,  contra,  contended  that  a  party  having 
made  an  affidavit  was  liable  to  cross-examination  on  it 
at  any  time.  He  referred  to  the  language  of  the  Orders 
before  they  were  consolidated. 

The  Secretary  pointed  out  that  section  9  of  the 
former  order  was  omitted  in  the  Consolidated  Orders, 
and  granted  the  motion  to  set  aside  the  appointment. 


(a)  19  Beav.  57. 


{b)  11  W.  R.  399.        (c)  13  W.  R.  1003. 
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Carter  v.  Adams. 

Amending^  effect  of—Ans^vering  amended  bill. 

Amending  a  bill  does  not  necessarily  give  a  defendant  -wlio  has 
answered  the  original  bill  fresh  time  to  answer. 

Where  amendments  had  been  made  by  adding  parties,  and  not  affect- 
ing the  original  defendant  who  had  answered,  an  application  by 
such  defendant  to  take  the  replication  off  the  files  and  strike  the 
cause  out  of  hearing  list  because  he  had  not  had  time  to  answer 
was  refused. 

Mr.  Chadwick  moved  on  notice  to  take  the  replication 
olF  the  files,  and  to  strike  the  cause  out  of  the  list 
of  causes  set  down  for  hearing  at  Stratford  on  the 
ground  that  after  an  amendment  the  replication  had 
been  filed  without  allowing  the  time  for  answering  to 
expire.  He  also  asked  leave  to  come  in  and  ansAver 
notwithstanding  the  noting  pro  confesso  on  the  ground 
that  the  defendant  had  failed  to  put  in  his  answer  only 
by  reason  of  the  snow  storms  of  the  previous  week. 

Mr.  A.  Hoshin,  contra,  shewed  that  the  replication 
had  been  filed  originally  regularly  and  the  cause 
heard — the  defendant  now  moving  being  a  party  thereto 
and  having  answered.  At  that  hearing  an  order  was 
made  to  amend  the  bill  by  adding  parties.  The  new 
parties  had  been  added  and  had  answered,  and  the  new 
replication  had  been  filed  as  to  them  only — the  original 
replication  being  as  to  the  defendant  now  moving.  He 
cited  Chisliolm  v.  Sheldon  («),  Johnson  v.  Qowan  (b), 
Gillespie  v.  Cfrover  (c).  The  defendant  had  also  de- 
layed moving  to  strike  out  the  cause  until  the  last  day. 
This  was  too  late,  Fenton  v.  Cross  (d).  As  to  want  of 
notice  of  filing  replication,  he  cited  Lloyd  v.  Solicitor  s 
Life  Insurance  Company  {e). 

The  Secretary  refused  the  application  with  costs. 


(a)  1  Gr.  294 
(c)  2  Gr.  120. 
(e)  1  Cb,  Rep.  25. 

8— VOL,  III.  CHAMB.  R, 


{b)  2  Ch.  Rep.  13. 

(d)  3  Weekly  Rep.  240, 
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-•"^^^  McPherson  v.  McPherson. 

Subpoena  to  Province  of  Quebec. 

Before  a  subpsena  -will  be  issued  to  the  Province  of  Quebec  it  is  neces- 
sary to  shew  that  no  suit  is  pending  in  that  Province  for  the  same 
cause  of  action. 

An  application  was  made  for  a  subpoena  for  the  Pro- 
vince of  Quebec.  It  was  not  shewn  that  no  suit  was 
pending  in  that  Province  for  the  same  cause  of  action. 

The  Secretary  required  an  affidavit  establishing 
this  fact  before  ordering  a  subpaena  to  issue. 


James  v.  James. 

Changing  venue. 

The  Court  will  not  change  the  venue  merely  to  enable  a  plaintilF  to 
speed  his  cause,  the  naore  especially  if  the  plaintiff  has  himself  been 
guilty  of  delay  in  proceeding. 

Mr.  J.  A,  Boyd  moved  for  an  order  to  change  the 
venue  from  Stratford  to  Guelph. 

Mr.  Q.  Moss,  contra,  urged  that  there  would  be  much 
greater  expense  in  hearing  the  cause  at  Guelph  than  at 
Stratford. 

Mr.  Boyd  said  that  he  would  undertake  to  pay  the 
extra  costs. 

Mr.  Moss  urged  that  the  great  delay  of  the  plaintilf 
should  prevent  any  indulgence  being  given  to  him. 
There  was  only  fourteen  days  to  get  down  to  Guelph, 
and  the  defendants  had  to  subpoena  witnesses  from  the 
United  States,  and  there  would  not  be  time  to  get  them. 
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The  Secretary  said  that  he  did  not  think  that  the 
Court  wouhi  change  the  venue  merely  to  speed  the 
cause,  unless  it  was  shewn  that  the  plaintiff*  was  in 
danger  of  losing  his  debt,  which  was  not  shewn  here. 

Application  7'efused  with  costs. 


Walker  v.  Niles. 

Interpleader — Sheriff—  Costs. 

Two  writs  were  ia  the  hands  of  the  sheritf,  aud  while  aa  iaterpleader 
order  was  pending  he  was  served  with  a  notice  to  return  one  of 
the  writs ;  and  not  having  done  so  an  application  was  made  to  com- 
pel him  to  make  a  return.  Under  the  circumstances  the  Secretary 
enlarged  the  time  for  making  the  return,  and  made  no  order  for 
costs. 

It  is  the  sheriif 's  duty  before  making  application  for  an  interpleader 
order  to  make  some  inquiry  as  to  the  nature  of  the  claim,  and  if  he 
has  not  done  so,  he  will  be  ordered  to  pay  costs. 

Where  an  interpleader  order  is  pending  the  Court  will  in  its  discretion 
enlarge  the  time  for  returning  writs  in  the  sheriff's  hands. 

Mr.  Macdonald  moved  for  an  order  for  the  sheriff*  of 
Northumberland  and  Durham  to  return  a  writ  of  fi,  fa. 
goods.  He  contended  that  he  was  entitled  to  such  an 
order  almost  as  of  course,  as  he  would  be  to  a  rule  at  statement, 
common  law,  and  if  it  was  disobeyed  Jie  would  be 
entitled  to  an  attachment  as  of  course ;  and  the  sheriff" 
could  only  free  himself  from  responsibility  by  returning 
the  writ  and  paying  costs  {a). 

Mr.  Boswell,  for  the  sheriff",  urged  that  the  delay  had 
been  caused  by  negotiations  with  the  plaintiff"'s  solicitor. 
The  application  resolved  itself  into  a  question  of  costs, 
which  he  contended  should  not  be  paid  by  fhe  sheriff. 


1870. 


James 

V. 

James. 


(a)  Lash's  Pr.  591 ;  Chitty's  Pr.  625. 
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The  Secretary. — The  sheriff  has  in  his  hands  two 
writs,  and  he  has  seized  goods  as  to  which  an  inter- 
pleader order  is  now  pending.  He  has  been  served  with 
a  notice  under  the  statute  (a)  to  return  one  of  these 
writs,  and  not  having  done  so  within  the  time  limited, 
the  application  is  made  to  compel  a  return,  and  for  pay- 
ment of  the  costs  of  the  notice  and  of  this  motion. 

The  affidavits  filed  are  conflicting  in  their  statements 
as  to  what  has  passed  between  the  sheriff  and  the  solici- 
tor, or  a  clerk  of  the  solicitor.  Looking  at  the  facts 
disclosed  Ida  not  think  I  should  order  the  sheriff  to  return 
the  writ.  Indeed  I  do  not  see  how  he  can  at  present 
make  a  return.  He  has  seized  under  one  of  the  two 
writs,  and  that,  as  I  understand,  is  in  effect  a  seizure 
under  both.  A  claim  has  been  made  to  the  goods  seized 
and  an  application  for  an  interpleader  order  is  now 
pending,  and  until  that  is  disposed  of  he  cannot  make  a 
Judgment,  rctum.  I  do  not  see  how  I  can  say  that  the  sheriff  under 
all  the  circumstances  ''wilfully  refuses  or  neglects"  to 
make  his  return,  and  under  the  statute  it  seems  to  be 
only  where  that  is  the  case,  that  he  can  be  ruled  and 
formally  proceeded  against. 

I  find  in  AreMbald's  Practice  {b)  that  the  time  limited 
for  making  the  return  may  be  enlarged,  and  that  this  is 
granted  where  the  justice  of  the  case  requires  it  for  the 
sheriff's  protection  ;  and  that  it  is  often  granted  where 
there  are  adverse  claims  to  the  goods  seized.  I  think 
this  is  just  a  case  in  which  the  time  should  be  enlarged, 
and  that  I  can  enlarge  it  on  this  application.  In  one 
case,  Wells  v.  Pickman  (<?),  where  proceedings  had  to 
be  taken  on  the  execution  to  try  a  question  as  to  an 
extent, — by  which  the  goods  were  said  to  be  bound,  the 
time  was  enlarged  until  the  second  day  of  the  next 


1870. 

Walker 

V. 

Niles. 


(a)  27  &  28  Vic.  8  ch.  2  sec.  34.  (b)  12  ed.  628. 

(c)  7  T.  R.  174 J 
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term.    Here  I  propose  to  enlarge  the  time  until  eight  1870. 
days  after  the  proceedings  on  the  interpleader  are  dis- 
posed of. 

I  make  no  order  as  to  costs. 


The  sheriff  applied  for  an  interpleader  order  when 
the  execution  creditor  relinquished  any  claim  as  to  the 
property  claimed  by  two  parties  as  against  the  sheriff. 

The  Secretary. — On  the  sheriff's  application  for  an 
interpleader  order,  the  execution  creditor  relinquished 
any  claim  as  to  the  property  claimed  by  two  of  the 
claimants,  being  satisfied  that  they  were  entitled  to  hold 
it  as  against  the  execution.  These  two  persons  now 
claim  their  costs  as  against  the  sheriff.  It  does  not 
appear  from  the  aflSdavits  filed  that  the  sheriff  was  di- 
rected by  the  solicitors  of  the  execution  creditor  to  seize 
the  particular  property  claimed  by  them,  nor  that  he,  J  udgment. 
before  applying  either  made  any  inquiry  as  to  the  par- 
ticulars of  their  claim,  or  informed  the  solicitor  of  the 
execution  creditor  of  it.  Under  these  circumstances  I 
think  the  sheriff  should  be  ordered  to  pay  the  costs. 
The  rule  of  law  is,  that  the  sheriff  will  be  ordered  to 
pay  costs  if  he  did  not  before  making  the  application 
make  some  inqiries  as  to  the  nature  of  the  claim.  Re 
Sheriff  of  Oxfordshire  (a),  BisJiop  v.  Hinxman  (h).  In 
this  Court  the  rule  seems  to  be  the  same.  In  Button  v. 
Furniss  {c)  the  Master  of  the  Rolls  said  that  a  sheriff 
could  not  file  a  bill  of  interpleader  until  he  had  asked 
the  judgment  creditors  whether  they  claimed  the  goods 
he  had  seized,  and  as  he  had  not  done  so  he  was  ordered 
to  pay  the  costs.  As  to  the  other  claimant,  there  will  be 
an  issue  in  the  usual  form. 


(a)  6Dowl.  186.  {b)  2  Dowl.  J  66. 

(c)  1  W.  N.  153. 
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Mein  v.  Mein. 

Provincial  Lunatic  Asylum  Act — Authority  of  Bursar. 

On  an  application  by  the  Bursar  of  the  Provincial  Lunatic  Asylum  for 
moneys  in  Court  belonging  to  a  lunatic  party  in  a  suit,  in  which  his 
property  had  been  sold,  Eeld^  that  such  application  was  not 
authorized  by  the  statute  :  Consol.  Stat.  U.  C.  cap.  — 

The  bill  in  this  cause  was  filed  by  a  brother  and  sister 
of  the  defendant  John  Mein^  a  person  of  unsound  mind, 
not  so  found  by  inquisition,  but  now  and  for  some  time 
past  a  patient  in  the  Provincial  Lunatic  Asylum.  The 
bill  set  out  that  the  father  of  the  parties  had  made  his 
will  by  which  his  lands  were  charged  with  legacies  in 
favor  of  the  plaintiffs,  and  then  devised  to  John  Mein, 
The  lands  had  been  sold  under  the  decree  of  this  Court, 
the  legacies  satisfied,  and  a  balance  of  $161  remained  in 
Court  to  the  credit  of  the  lunatic. 

The  Bursar  of  the  Asylum  now  applied  by  petition, 
setting  out  these  facts,  and  that  a  sum  in  excess  of  that 
in  Court  was  due  to  him  for  past  maintenance  ;  and  he 
prayed  that  the  moneys  now  in  Court,  and  further  sums 
as  they  came  in,  might  be  paid  out  in  satisfaction  of  the 
charge  for  maintenance,  which  is  $2  per  week. 

Mr.  J.  Q.  Hamilton^  for  the  petitioner. 

Mr.  J.  A,  Boyd,  for  the  guardians  ad  litem. 

The  Secretary. — I  refuse  this  application  with  costs. 
The  case  does  not  come  within  the  clause  of  the  statute 
referred  to  at  all ;  and  my  impression  is  that  the  Bursar 
must  stand  in  the  same  position  as  any  other  creditor. 
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McEWAN  V.  BOULTON. 

Su-earing  affidavits  m  a  foreign  country. 

An  affidavit  svvoin  before  a  commissioner  for  taking  affidavits  in  the 
English  Court  of  Chancery,  at  Glasgow,  was  held  to  be  insufficiently 
sworn. 

[March,  1870.] 

Mr.  Smart  moved  for  an  order  for  a  new  and  better 
affidavit  on  production,  on  the  ground  that  that  filed  was 
sworn  at  Glasgow  before  a  commissioner  of  the  English 
Court  of  Chancery  for  taking  affidavits  in  Scotland. 
He  urged  that  this  was  insufficient  under  the  Foreign 
Affidavit  Act ;  also,  that  there  was  no  evidence  that  the 
person  administering  the  affidavit  was  such  commissioner 
as  the  jurat  purported  that  he  was.  That  the  jurat  did  not 
shew  where  "  Scotland"  was ;  it  should  have  stated  it  as 
"  that  part  of  Great  Britain  and  Ireland  called  Scot- 
land;" and  the  schedules  to  the  affidavit  were  not  signed. 

Mr.  Crickmore,  contra,  contended  that  the  practice 
here  should  be  equally  liberal  with  that  in  England: 
there  an  affidavit  sworn  in  a  colony  before  a  person  law- 
fully authorized  to  take  affidavits  in  that  colony,  can  be 
read  without  any  certificate  of  that  person  being  so 
authorized  {a). 

The  Secretary. — It  is  unnecessary  to  consider  all 
the  objections  to  the  plaintiff's  affidavit  on  production, 
as  the  first  is  fatal  to  it.  The  affidavit  is  sworn  before 
a  person  who  had  no  authority  to  administer  the  oath. 
The  fact  that  the  affidavit  had  been  for  several  months 
on  the  files  is  no  objection  to  the  defendant  moving. 
The  affidavit  is  not  irregular —it  is  void  ;  and  no  act  of 
the  defendant  could  have  the  effect  of  waiving  the 
objection.    Though  it  is  not  necessary  to  consider  the 


(a)  Smith  Pr.  664. 
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1870.  various  objections,  I  may  remark  that  in  Strictness  the 
■^JJ^^^'  schedule  of  papers  produced  should  be  signed  by  the 
„  ^-      commissioner  before  whom  the  affidavit  is  sworn,  and  it 

Boulton.  ' 

is  desirable  that  in  all  cases  it  should  be  so. 


I  do  not  give  any  effect  to  the  objection  taken  by  the 
plaintiff,  that  the  defendant's  notice  of  motion  is  not 
properly  styled  in  the  cause.  It  appears  that  before  the 
notice  was  given  the  bill  had  been  amended  by  adding 
parties ;  but  it  does  not  appear  that  the  defendant's 
office-copy  of  the  bill  had  been  amended,  or  that  he  had 
any  notice  of  the  change  in  the  style  of  the  cause. 

The  proper  order  to  make  will  be  that  the  plaintiff  do 
file  a  proper  affidavit  on  production,  and  pay  the  costs  of 
this  motion. 


Merchants  Bank  v.  Grant. 

Amending  decree — Consent. 

A  consent  decree  may  be  amended  on  petition,  if  it  is  shewn  that  it 
contains  terras  which  were  not  consented  to. 

[March  13,  1870.] 

Mr.  jP.  Moss  moved  on  petition  to  amend  the  decree 
in  this  cause. 

Mr.  e7.  Hoskin^  for  the  defendant,  urged  that  the 
decree  had  been  made  by  consent,  and  that  a  consent 
decree  could  not  be  amended  or  varied*,  and  asked  that 
the  petition  be  dismissed  with  costs. 

Mr.  Moss^  in  reply,  said  that  the  decree  was  in  one 
sense  only  a  consent  one,  it  was  consented  that  a  decree 
for  foreclosure  should  be  made,  but  the  terms  of  it  were 
not  part  of  the  consent. 

Order  granted. 
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Blackburn  v.  McKinlay.  s^-^ 

Next  friend. 

Where  a  married  woman  is  a  co-plaintiff  with  her  husband  who  has 
a  substantial  interest  in  the  suit  it  is  nevertheless  necessary  that 
the  wife  should  sue  by  next  friend. 

[Court,  April  4,  1870.] 

The  plaintiffs,  man  and  wife,  had  filed  a  bill  as  co- 
plaintffs  to  enforce  specific  performance  of  a  contract  to 
purchase  certain  real  estate  which  they  owned  as  tenants 
in  common. 

The  defendant  demurred  to  the  plaintiff's  bill  on 
the  ground  that  no  next  friend  to  the  married  woman  had 
been  named. 

Mr.  S.  H.  Blake^  in  support  of  the  demurrer,  cited 
Jesswp  V.  McLean  (a);    and  contended  that  in  the  statement, 
absence  of  a  next  friend  the  bill  in  its  present  shape  was 
in  effect  the  bill  of  the  husband. 

Mr.  Cooper,  contra,  contended  that  when  the  husband 
was  a  co-plaintiff  with  a  substantial  interest  in  the  subject 
matter  of  the  suit  no  next  friend  was  necessary.  The 
next  friend  was  appointed  as  security  to  answer  the  costa 
of  the  defendant,  not  as  a  protection  against  the  husband. 
That  the  husband  would  be  dominus  litis  was  no  objec- 
tion ;  the  husband  might  in  certain  cases  be  the  next 
friend  of  the  wife,  where  she  was  solely  interested,  and  he 
would  then  be  dominus  litis,  and  here  where  he  was  half 
owner  of  the  property  there  was  nothing  objectionable 
in  his  being  so.  The  true  criterion  was,  could  the  plain- 
tiff here  be  called  on  to  appoint  a  solvent  next  friend,  or 
give  security  for  costs,  if  not,  the  appointment  of  a 
nominal  next  friend,  who  might  be  a  man  of  straw,  was  a 


(a)  15  Grant  489. 
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1870.  practice  the  Court  would  not  encourage.  -The  plaintiff 
could  not  be  called  on  for  security  for  costs.  He  cited 
on  this  point  Dowden  v.  Hook  (a),  Fellows  v.  Barrett  (5), 
Jones  V.  Fawcett  (c)  Me  Lancaster  {d),  Smith  v.  Etches 
(e),  the  only  contra  decision  was  Rann  v.  Lawless^  (/); 
which  was  not  acquiesced  in  by  the  profession  as 
establishing  the  practice,  and  had  been  followed,  but 
from  his  language,  evidently  reluctantly  by  the  Secre- 
tary in  VanVinkle  Y.  Ohaplin  (g). 

Strong,  V.C, — I  allow  the  demurrer,  with  costs. 


McIlroy  v.  Hawke. 

Time  for  moving  against  an  order. 

Motion  before  a  Judge  to  set  aside  an  order  to  revive  was  held  to 
be  too  late  after  the  lapse  of  fourteen  days. 

But  under  the  circumstances  the  Court  granted  an  enlargement  of 
the  time, 

[Court,  April  12,  1870.] 

Mr.  Holmested  moved  to  set  aside  an  order  to  revive. 


Mr.  Bain  took  the  preliminary  objection  that  the 
motion  was  not  made  in  time,  inasmuch  as  it  should 
have  been  made  within  fourteen  days  after  the  date  of 
the  order,  and  cited  Harris  v.  Meyers  (A),  and  Jackson 
V,  Gfardiner  (^). 

Strong.  V.  C,  before  whom  the  motion  was  made, 
allowed  the  objection. 


(a)  8  Beav.  399. 

(c)  2  Ph.  278. 

{e)  1  H.  &  M.  711. 

(g)  I  Cham.  R.  98. 

{i)  2  Chan.  Cham.  R.  885. 


(6)  1  Keen  119. 
[d]  2  W.  R.  337. 
(/)  1  Cham.  R.  383. 
{h)  16  Grant,  117. 
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Mr.  Holmested  then  asked  that  the  time  for  moving 
might  be  enlarged  under  the  circumstances. 

Mr.  Bain  urged  that  the  application  for  enlargement 
should  be  made  in  Chambers,  and  asked  for  costs  of  the 
day. 

The  Vice  Chancellor  granted  the  enlargement  of 
the  time,  reserving  the  question  of  costs. 


Clark  v.  Clark. 

Bringing  in  accounts — Discharge  from  custody. 

When  a  party  has  been  committed  for  not  bringing  in  accounts,  and 
it  is  shewn  by  certificate  that  the  accounts  have  since  been  brought 
in,  it  cannot  be  urged  on  a  motion  for  his  discharge  that  the  accounts 
are  insufficient. 

Nor  will  the  payment  of  costs  be  made  a  condition  precedent  to  his 
discharge. 

[Chambers,  April  26, 1870.] 

Mr.  J.  A.  Boyd.,  moved  for  the  discharge  of  the 
defendant  from  custody,  he  having  been  committed  for 
non-production  of  his  accounts,  the  certificate  of  the 
Master  shewed  that  the  accounts  were  now  filed  ;  in 
such  a  case,  it  was  contended  the  Court  would  not  look 
at  the  sufficiency  of  the  accounts,  nor  would  the  payment 
of  costs  be  made  a  condition  precedent :  Pherill  v. 
Fherill  (a). 

The  Secretary  made  the  order  for  the  defendant's 
discharge,  without  reference  to  the  costs. 


1870. 


(a)  2  Cham.  R.  444. 
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1870. 

^■"""^"^^    '  Felan  v.  McGill. 

Insolvency — Receiver — Jurisdiction. 

This  Court  has  jurisdiction,  and  will  exercise  it,  to  prevent  a  creditor 
of  one  partner  obtaining  an  undue  preference  over  the  creditors  of 
a  firm  by  means  of  proceedings  in  this  Court,  Where,  therefore,  a 
purch<aser  at  Sheriff 's  sale  of  the  interest  of  one  partner  filed  his 
bill  for  an  account  and  a  receiver,  and  the  receiver  obtained  posses- 
sion of  the  stock-in-trade  ;  leave  was  granted  to  a  creditor  of  the 
firm  to  take  proceedings  in  insolvency,  and  the  receiver  was  directed 
to  hand  over  the  assets  to  the  assignee  in  insolvency  when  he  should 
be  appointed. 

[Chambers,  May,  1870.] 

The  defendants  Robertson  ^  McGill  were  merchants 
carrying  on  business  at  Oakville.  One  Williams 
obtained  judgment  against  Robertson,  one  of  the  partners, 
and  issued  execution,  and  the  interest  of  Robertson  was 
sold  at  sheriff's  sale  to  the  plaintiff.  The  plaintiff 
statement,  filed  a  bill  for  an  account  and  reference,  and  a  receiver 
was  appointed  in  whose  hands  the  stock-in-trade  was 
placed ;  an  application  was  now  made  in  Chambers  on 
petition,  on  behalf  of  Thome,  Parsons  Vennor ; 
W.  R.  Grriffith;  and  0,  Bunting,  creditors,  for  leave  to 
take  proceedings  in  insolvency  against  the  firm,  and  for 
an  order  that  the  receiver  hand  over  the  stock-in-trade 
to  the  official  assignee. 

Mr.  Thome,  for  the  creditors,  urged  that  the  defend- 
ants were  insolvent ;  that  the  suit  by  Phelan,  the 
plaintiff,  was  for  his  benefit  alone,  and  the  creditors  were 
excluded ;  that  Thome  ^  Co.,  had  obtained  judgment, 
and  unless  the  present  application  was  granted  they 
would  obtain  priority  ;  also,  that  the  estate  could  be 
better  wound  up  in  insolvency,  and  at  less  expense  than 
by  a  suit  in  this  Court.  He  referred  to  Kerr  on 
Receivers,  and  the  principles  laid  down  there  as  estab- 
lishing the  practice. 
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Mr.  O.3I0SS,  contra,  contended  that  for  aught  that  was  1870 
shewn  the  estate  was  solvent ;  that  the  assets  were  now  ^"^-^ 
in  the  hands  of  the  receiver;  that  the  Court  had  juris- 
diction over  the  receiver,  and  that  it  was  the  practice  in 
such  cases  to  let  him  continue  in  power,  and  not  transfer 
the  powers  of  this  Court  to  another,  and  send  the 
plaintiff  to  prove  in  insolvency.  Defendants  were  shewn 
not  to  have  committed  any  act  of  insolvency. 

Mr.  J.  Hoskin,  appeared  for  the  defendants.  Taylor 
V.  Lewis  {a),  was  referred  to. 

Strong,  V.  C,  before  whom  this  motion  came  on, 
granted  leave  to  the  petitioners  to  take  any  proceedings 
in  insolvency  they  might  be  advised,  but  declined  to 
make  any  order  for  the  delivery  over  of  the  stock  until 
an  assignee  in  bankruptcy  should  be  appointed.  On 
such  assignee  being  appointed,  another  application  might 
be  made,  the  receiver  not  to  part  with  any  of  the  pro-  judgment 
perty  in  the  meantime,  and  the  assignee  in  bankruptcy, 
when  appointed,  undertaking  that  if  the  estate  should 
be  found  sufficient  to  pay  the  creditors  of  the  firm  ;  the 
balance,  if  any,  should  be  returned  to  the  receiver. 


Montgomery  v.  Shortis. 

Judgment — Sale  under — Priority. 

"Where  a  party  purcliased  lands  at  sheriff's  sale  under  a  judgment 
•which  had  been  registered  before  the  registry  of  certain  mortgages 
on  the  lands,  although  the  mortgages  had  been  made  before,  it  was 
held  that  the  purchaser  took  priority  and  an  estate  in  fee. 

[Chambers,  June,  1870.] 

This  was  a  notice  to  set  aside  an  order  made  in 
Chambers  making  McKay  a  party  to  a  foreclosure  suit 
as  part  owner  of  the  equity  of  redemption. 


(a)  14  U.  C.  Q.  B.  128. 
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1870.       McKay  had  purchased  a  part  of  the  mortgaged 
M^^It^^y  P^^^ises  at  sheriff's  sale.    They  had  before  then  been 
sholtiss.  niortgaged  to  Montgomery^  and   the    mortgage  was 
registered  at  the  time  of  the  sale,  and  at  the  time  of  the 
placing  of  the  suit  in  the  sheriff's  hands. 

The  judgment,  however,  under  which  the  sale  took 
place  had  been  registered  before  the  registration, 
although  after  the  making  of  the  mortgages. 

Mr .ICattanach,  in  support  of  the  motion,  cited  Free- 
man V.  Bank  of  U'pper  Canada  (a),  Banh  of  Montreal 
V.  Thompson  (5),  McMaster  v.  Phipps  (o). 

Mr.  John  Bain,  contra,  cited  Thirkell  v.  Paterson  {d), 
Bethune  v.  Caleutt  (5),  Wales  v,  Bulloch  (c),  Qarr  v. 
Anderson  (d). 

Judgment.  Stron&,  V.C — Held  McKay  took  an  absolute  estate 
free  from  Montgomery's  mortgage.  Order  set  aside  with 
costs. 


Collins  v.  Orme. 

Administrator — Payment  into  Court. 

Where  an  administrator  by  his  accounts  admitted  in  his  hands  $112, 
the  Court  refused  a  motion  for  payment  of  that  amount  int  o  Court 
pending  the  reference. 

[Chambers,  June,  1870.] 

This  was  an  administration  suit,  the  administrator  by 
his  accounts  brought  into  the  Master's  office  admitted 
there  was  a  balance  of  $112  in  his  hands  belonging  to 


(a)  2  E.  &  A.  362.  (6)  3  E.  &  A.  239. 

(c)  5  Grant  253.  {d)  18  U.  C.  Q.  B.  75. 

(e)  1  Grant  81.  (/)  18  U.  C.  C.  P.  155. 
ig)  E.  &  A. 
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the  estate.  There  was  no  allegation  of  danger  to  the 
fund. 

Mr.  Fitzgerald^  for  plaintiff,  moved  that  defendant 
should  pay  the  balance  into  Court. 

Mr.  Boyd^  contra,  contended  that  the  administrator 
was  entitled  to  retain  a  reasonable  sum  to  meet  his  costs 
until  the  question  of  costs  should  be  disposed  of  on 
further  directions,  and  that  the  sum  was  so  small  that 
the  motion  should  be  refused  without  the  administrator 
being  put  to  the  expense  of  an  affidavit  shewing  the 
amount  of  costs  incurred.  There  was  no  suggestion  of 
misconduct  on  the  part  of  the  administrator  which  was 
likely  to  deprive  him  of  his  costs.  He  cited  Re  Bah- 
cocJc  (a). 

MowAT,  V.  C,  refused  the  motion  with  costs. 


1870. 

Collins 

V. 

Orme. 


Brownscomb  v.  Tully. 
Re  Fairbairn. 

Solicitor's  lien — Compromise  of  suit. 

Under  -what  circumstances  lien  held  not  to  exist. 

[Chambers,  June,  1870.] 

This  was  in  effect  a  suit  for  foreclosure  in  which  the 
usual  decree  of  reference  had  been  made. 

The  plaintiff  and  defendant,  without  the  knowledge  of 
the  defendant's  solicitor,  entered  into  a  compromise  by 
which  defendants  gave  a  release  of  their  equity  of 
redemption  for  the  sum  of  $200,  which  was  then  paid 
by  the  plaintiff  to  the  defendants. 


(a)  8  Grant  409. 
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1870.  Mr.  Fairbairn,  the  defendants'  solicitor,  filed  a  peti- 
-^^^  tion  in  the  suit,  claiming  to  be  entitled  to  a  lien  on  the 

ownscoinb  . 

^v.  ^200,  and  praying  that  the  plamtm  and  defendants 
should  be  ordered  to  pay  the  same  to  him  for  his  costs, 
which  had  been  taxed  and  were  unpaid. 

Mr.  J.  A.  Boyd^  for  the  petitioner,  cited  White  v. 
Fearce  (a),  Hanson  v.  Beece  (6),  Bank  of  Montreal  v. 
Wilson  {c).  ; 

Mr.  Cattanach,  contra,  cited  Brunsdon  v.  Allard  {d), 
Anonymous  case  (e),  Morgan  &  Davey,  396. 

Strong,  V.  C— Held  that  there  was  no  fund 
recovered  by  the  solicitor,  and  that  no  lien  had  ever 
existed.    Petition  dismissed  with  costs. 


Re  Hilliker. 

Quieting  Titles  Act — Separate  estate  of  wife — Married  Woman's  Act. 

A  devise  hy  a  married  woman  of  property  which  was  her  separate 
estate,  but  of  which  her  husband  has  been  in  possession  before  4th 
May.  1839,  was  held  to  be  good, 

[June  7,  1870.] 

This  was  a  petition  by  Daniel  Hillihe^'  and  Lerna  his 
wife  under  the  Act  for  Quieting  Titles. 

The  plaintilFs  claimed  in  right  of  Lerna  as  sole 
heiress-at-law  of  Fliza  Jane  Sharp,  deceased,  who  was 
the  wife  of  Bavid  Sharp,  and  who  having  no  child, 
devised  the  property  in  question  to  her  husband.  The 
contestants  claimed  under  the  will ;  and  the  petitioners 


(a)  7  Ha.  276. 

(c)  R.  C.  Cham.  117. 

(e)  2  Ves.  55. 


(6)  3  Jur.  N.  S.  1204. 

{d)  5  Jur,  N.  S.  596. 
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insisted  that  the  husband  was  in  possession  of  the  pro-  1870. 
perty  on  and  before  the  4th  May,  1859  ;  that  P^'^P^^'^y  j^'Tl^^nn^ 
in  that  position  was  not  made  "separate  property"  by  the 
Married  Woman's  Act  (a) ;  and  that  the  16th  section, 
which  gives  the  power  of  devising  "  separate  estate" 
did  not  apply  to  such  a  case.  The  contestants  disputed 
these  points ;  and  one  of  them  set  up  a  title  under  the 
Registry  Acts. 


Mr.  Leith^  for  the  petitioners. 
Mr.  Foster,  for  the  contestants. 


MowAT,  V.C. — As  my  opinion  is  against  the  petition- 
ers on  the  construction  of  the  16th  section,  it  is  not 
necessary  to  consider  the  other  points  which  were  argued. 

It  was  suggested  that  the  16th  section  might  be  con- 
strued as  confined  to  property  given  independently  of  judgment, 
the  Act  to  the  separate  use  of  a  married  woman.  But 
looking  at  the  whole  scope  of  the  Act,  and  remarking 
that  without  the  Act  a  married  woman  had  larger 
powers  of  devising  separate  property  which  came  to  her 
as  owner  by  deed  or  devise  than  the  Act  gives  {h),  I  am 
clear  that  the  16th  section  cannot  be  construed  as  refer- 
ring to  separate  property  of  that  kind. 

It  seems  quite  true  that  the  second  or  any  other 
section  of  the  Act  did  not  make  this  sort  of  interest 

separate  estate,"  in  the  sense  in  which  Courts  of 
Equity  have  been  in  the  habit  of  using  that  expression, 
insomuch  as  the  Act  did  not  give  a  wife,  married  on  or 
before  4th  May,  1859,  any  control  over  property  then 
taken  possession  of  by  her  husband  by  himself  or  his 
tenants  ;  but  did  the  Legislature  use  the  expression  in  its 


(a)  See  Consol.  Stat.  U.  C.  cli.  73,  sec.  2. 
{b)  Taylor  v.  Meads,  11  Jur.  N.  S.  167. 
10-^VOL.  III.  CHAM.  R, 
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1870.  strictly  technical  sense?  A  design  to  exclude  from  the 
nTliimklr  power  property  in  that  position   would  be 

curious ;  and  no  possible  object  for  it,  consistent  with 
the  purpose  of  the  Act,  was  suggested. 

The  third  section  provides  that  executions  for  a  wife's 
torts  "  shall  first  be  levied  on  her  separate  property  ;" 
and  the  18th  section  provides  that  claims  in  respect  of 
contracts  made  or  debts  incurred  by  her  before  her 
marriage  shall  be  recovered  out  "  of  her  separate  estate 
only."  It  is  not  to  be  supposed,  that  the  expression 
"  separate  property,  and  separate  estate"  in  those 
clauses  were  not  intended  to  include  property  of  which 
the  husband  had  got  possession  at  the  date  named.  On 
the  contrary,  I  am  of  opinion  that  in  tHese  two  clauses 
and  in  the  16th  also,  the  Legislature  did  not  use  the 
expression  in  the  strict  technical  sense  of  a  Court  of 
Equity  ;  and  meant  by  it  no  more  than  if  the  expression 
Judgment,  had  been  "her  property,''  or  the  like. 

My  judgment  therefore  is  for  the  contestants;  and 
the  petition  will  be  dismissed  with  costs. 


FiSKEN  V.  Smith. 

Costs  of  appearing  to  urge  an  irregularity. 

A  party  appearing  to  ask  costs  on  a  notice  irregularly  served  does 
not  thereby  -waive  the  irregularity. 

[June  7,  1870.] 

Mr.  Snelling^  moved  on  notice  to  commit  three 
defendants  for  not  bringing  in  accounts  in  the  Master's 
office. 


Mr.  J.  A.  Boyd,  objected  that  the  notice  of  motion 
was.  not  sufficient,  Sunday  not  counting  as  one  of  the 
four  days  which  must  intervene  between  the  service  of 
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notice  and  a  motion  to  commit ;  and  claimed  costs  in  1870. 

accordance  with  a  recent  decision  of  Strong.  V.C,  (a)  "TTT^ 
that  a  party  appearing  to  ask  costs  of  an  irregular  notice 
did  not  waive  the  irregularity. 

Motion  ref  used  ivith  costs. 


SmitM. 


ClExMents  V.  Arnold. 

Infants — Costs — DuUj  of  Local  Masters  as  to  appointing  guardians. 

When  on  a  plaintiff's  motion  for  appointing  a  guardian  to  an  infant 
defendant,  the  person  appointed  is  nominated  by  or  at  the  instance 
of  the  infant ;  he  is  not  entitled  as  of  course  to  his  costs  against  the 
plaintiff. 

On  such  a  motion  the  Master  should  not  appoint  the:'plaintiff 's  nomi- 
nee, but  should  select  one  of  the  practitioners  in  the  County  Town, 
the  one  who  seems  best  fitted  on  the  whole  for  the  duty,  and  appoint 
him  in  all  cases  in  which  he  is  not  concerned  for  any  of  the  parties, 
if  no  nomination  is  made  on  the  part  of  the  infants  and  if  no  special 
reason  exists  for  naming  in  preference  some  other  solicitor. 

[Court,  June  7,  1870.] 

This  was  a  case  heard  at  London. 

Mr.  Glass,  for  the  plaintiff. 

Mr.  Blake,  Q.C.,  for  the  defendant. 

At  the  close  of  the  argument  the  Court  dismissed  the 
bill,  reserving  the  question  of  costs,  as  to.  which  Mowat 
V.C.,  afterwards  delivered  the  following  judgment  : 

Mowat,  V.C. — When  this  case  was  argued  I  expressed  Judgment, 
ray  opinion  that  the  bill  must  be  dismissed,  and  I 
reserved  for  consideration  the  qu^estion  of  costs  only.  I 
think  the  dismissal  should  be  without  costs  as  to  the 


(a)  Robertson  v.  Grant,  reported  in  this  volume. 
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1870.  adult,  defendants,  and  with  costs  as  to  the  infant 
^-"^y^^  defendants.      I    give    the   infant    defendants  their 

Clements  °     ^  ^ 

Arnold  ^^^^^j  because  the  principal  reasons  which  lead  me  to 
withhold  the  costs  from  the  other  defendants  do  not 
apply  to  the  infants  ;  and,  to  prevent  misapprehension, 
I  think  it  right  to  add,  that  I  do  not  concur  in  the 
suggestion  made  on  the  part  of  the  infants,  that  a 
guardian  appointed  on  the  plaintiff's  application  under 
the  Consolidated  Order  No.  -—  is  always  entitled  to  his 
costs  against  the  plaintiff,  even  though  such  guardian 
may  be  the  nominee  of  the  infant  and  his  friends. 

In  England,  when  a  guardian  is  not  named  by,  or  at 
the  instance  of,  the  infant,  the  solicitor  for  the  Suitors' 
Fee  Fund  is  generally  appointed  guardian  by  the  Court, 
and  his  costs  must  be  paid  by  the  plaintiff  (a),  but  the 
rule  does  not  necessarily  apply  to  a  guardian  selected 
by  the  infant.  There  is  certainly  no  more  reason  why 
Judgment,  a  guardian  so  selected  should,  as  of  course,  get  his  costs 
against  the  plaintiff  when  appointed  on  the  plaintiff 's 
motion,  than  if  selected  and  appointed  without  putting 
the  plaintiff  to  move. 

Some  of  the  local  Masters,  I  understand',  have,  on 
such  applications,  been  in  the  habit  of  appointing  as 
guardian  the  nominee  of  the  plaintiff.  That  is  a  mistake. 
The  duty  of  the  solicitor  appointed  is,  to  see  that  the 
plaintiff  shall  not  get  a  decree  or  other  advantage  to  which 
he  is  not  entitled  ;  and  to  appoint  the  plaintiff's  nominee 
to  do  this  duty  reduces  the  appointment  to  a  mere 
matter  of  form,  and  makes  it  a  useless  expense  to  the 
estate.  It  would  be  convenient  if  every  local  Master 
(following  the  practice  of  the  Court  in  Toronto)  would 
select  one  of  the  practitioners  in  the  county  town,  the  one 
who  seems  best  fitted  on  the  whole  for  the  duty,  and 


(a)  See  Morgan's  Orders,  4th  ed.  p.  577. 
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appoint  him  in  all  cases  in  which  he  is  not  concerned  1870. 
for  any  of  the  parties,  if  no  nomination  is  made  on  the  "-^v— ' 

'  Clements 

part  of  the  infants,  and  if  no  special  reason  exists  for  ^^J^^^ 
naming  in  preference  some  other  solicitor. 


Re  Ashford. 

Quieting  Titles  Act — Certificate  granted  ex  parte  on  a  false  affidavit. 

A  certificate  granted  ex  parte  on  a  false  affidavit  was  set  aside  with 
costs,  nowithstanding  the  contention  that  the  notices  as  to  the 
service  of  which  the  false  allegation  was  made  would  not  have  been 
directed  had  the  full  facts  been  before  the  Court ;  the  Court  declin- 
ing to  enter  into  any  question  of  merits. 

[June  8,  1870.] 

This  was  a  petition  to  set  aside  a  certificate  of  title 
granted  under  the  Act  for  Quieting  Titles.  The  appli- 
cant for  the  certificate  had  been  directed  to  mail  statement, 
certain  notices  to  persons  resident  in  Kansas  and 
California.  Affidavits  were  afterwards  filed  proving  the 
due  mailing  of  the  notices  as  directed  :  and  on  the  expi- 
ration of  the  time  in  which  the  parties  served  were 
directed  to  appear,  such  time  being  reckoned  from  the 
day  of  mailing,  no  application  being  made,  the  certificate 
of  title  was  issued.  The  present  petition  was  by  one 
of  the  persons  referred  to ;  it  claimed  an  interest  in  the  lot 
in  question,  and  alleged,  that  the  day  of  mailing  had  been 
falsely  stated  in  the  affidavit  filed ;  that  the  notice  had 
not  in  fact  been  mailed  until  the  month  after  that  named 
in  the  affidavit.  The  petition  to  set  aside  the  certificate 
was  filed  within  the  time  in  which  the  contestant  was 
entitled  to  appear,  according  to  the  time  of  mailing. 

Mr.  aS'.  H,  Blake,  for  the  petitioner. 

Mr.  Smart,  contra,  proposed  to  argue  that  if  the 
Court  had  been  aware  of  the  facts  now  appearing  on 


78 


CHANCERY  CHAMBERS  REPORTS. 


1870.  depositions  taken  since  the  certificate  had  issued,  and 
^"""X'^'  which  had  lately  come  to  the  knowledge  of  the  petiti toner, 

Re  Ashford.  &  1  ' 

he  would  not  have  been  directed  to  serve  the  notices 
referred  to. 

The  Court  declined  to  entertain  that  tjuestion,  holding, 
per  Mowat,  V.C.,  independently  of  the  merits,  that  the 
Court  having  been  misled  by  the  false  affidavit,  the 
certificate  of  title  which  was  granted  ex  parte  must  be 
set  aside  with  costs,  and  the  matter  referred  back  to  the 
referee. 


Little  v.  Hawkins. 

Costs. 

Where  after  notice  of  motion  to  stay  proceedings  until  the  costs  of  a 
former  suit  for  the  same  cause  of  action  should  be  paid,  such  costs 
are  paid,  the  costs  of  the  motion  to  stay  proceedings  will  be  made 
costs  in  the  cause, 

[June  17,  1870.] 

Mr.  Hohnested  moved  to  stay  proceedings  until  the 
costs  of  a  former  action  for  the  same  subject  matter 
were  paid.  Since  the  notice  had  been  given  the  costs 
had  been  paid.  He  therefore  asked  the  costs  only  of 
the  present  application. 

Mr.  0.  Moss,  contra,  contended  that  such  should  be 
costs  in  the  cause. 

The  Secretary  said  that  that  was  the  rule  laid  down 
by  Vice  Chancellor  Strong,  and  he  should  follow  it. 
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Kline  v.  Kline.  Jf^^^ 

Motion  to  set  aside  a  decree  pro  co7ifesso. 

A  motion  to  set  aside  a  decree  obtained  by  default,  and  not  on  the 
merits,  was  held  to  be  properly  made  in  Chambers. 

[Court,  June  18,  1870.] 

In  this  matter  the  motion  had  been  set  down  to  be 
heard  before  the  Court,  the  Secretary  considered  that 
it  should  properly  be  made  in  Court  as  involving  the 
setting  aside  a  decree  of  the  Court. 

Spragge,  C,  however,  held  that  it  "was  a  matter 
which  could  more  properly  be  heard  and  disposed  of  in 
Chambers,  the  setting  aside  of  the  decree  being  a  difficulty 
more  technical  than  otherwise,  the  decree  not  having 
been  made  on  the  merits  but  only  in  consequence  of 
default,  and  directed  that  such  motions  should  in  future 
be  heard  before  the  Secretary,  remarking  that  that  was  ju^jg^eut. 
the  course  when  the  Judges  themselves  took  Chambers 
and  would  be  the  most  convenient  course  novr. 

Mr.  C.  Moss,  for  the  applicant  the  defendant. 
Mr.  J.  Bain,  for  the  plaintiff. 


Re  Bacon. 

Costs — Taxation. 

Where  on  an  application  by  a  solicitor  for  a  taxation  of  his  bill  of 
costs  the  client  disputed  the  retainer  as  to  the  whole  bill  and  also 
set  up  the  Statute  of  Frauds,  it  was  held  that  the  Court  had  juris- 
diction to  refer  these  defences  to  the  Master, 

An  order  of  course  for  the  taxation  of  costs  is  not  to  be  discharged  for 
the  omission  therefrom  of  any  reference  to  defences  of  which  the 
petitioners  had  no  previous  intimation. 

[June  22,  1870.] 

In  this  case  an  order  of  course  was  obtained  by  the 
executors  of  a  solicitor  for  the  taxation  of  a  bill  of  costs. 
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The  party  charged  moved  to  discharge  or  vary  this  order 
on  two  grounds  ;  (1)  that  the  retainer  was  disputed  as  to 
the  whole  bill,  and  (2)  that  the  claim  was  barred  by  the 
Statute  of  Limitations.  He  contended  that,  the  liability 
being  disputed,  it  must  be  determined  by  an  action  at, 
law,  before  the  executors  are  entitled  to  an  order. 

Mr.  Scott,  for  the  application. 

Mr.  Harris,  contra. 

MowAT,  V.  C— I  do  not  find  any  authority  for 
holding  the  .  practice  in  Chancery  to  be  as  contended 
{a).  The  question  of  retainer  is  constantly  referred 
to  the  Masters  of  this  Court ;  and  it  would  be  anoma- 
lous if  the  Court  had  to  refer  to  another  tribunal  the 
decision  of  any  facts  on  which  the  jurisdiction  given  to 
the  Court  by  a  statute  [h)  depends.  I  think  that  the 
Court  has  a  discretion  in  each  case  to  decide  how 
the  disputed  facts  shall  be  determined ;  and  I  think 
that  it  will  be  proper  in  the  present  case  to  refer  them 
to  the  Master. 

It  was  ^contended,  that  the  order,  was  irregular  by 
reason  of  these  defences  not  having  been  mentioned  in 
the  petition  ;  but,  as  no  intimation  of  them  appears  to 
have  been  given  before  the  order  was  taken,  and  as  it 
does  not  appear  that  the  petitioners  had  any  reason  to 
suspect  that  any  question  as  to  the  retainer  or  the  Statute 
of  Limitations  existed,  I  do  not  see  how  I  can  say  that 
the  omission  to  state  them  was  such  an  irregularity  as 
should  avoid  the  order,  if  the  order  is  maintainable  on 
the  merits. 

I  shall  direct,  therefore,  that  the  party  is  to  be  at 
liberty  before  the  Master  to  dispute  the  retainer  by  him 

[a)  Re  Bracey,  8  Beav.  268  ;  Re  Tliurgood,  19  Beav.  641. 
{b)  See  Attorneys'  Act,  1864,  ch,  35,  sec,  29. 
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of  Mr.  Baeon,  as  his  solicitor  ;  and  to  set  up  the  Statute  1870. 
of  Limitations.    The  costs  will  ho  reserved  until  after  ""^"'^T^' 

Re  Bacon. 

report. 


Dudley  v.  Berczy. 

Purchaser — Compensation — Delay. 

Where  on  a  reference  granted  at  the  instance  of  a  purchaser  under  a 
decree,  the  Master  had  found  him  entitled  to  a  less  sura  by  way  of 
compensation  for  delay,  &c.  than  the  evidence  appeared  at  a  sub- 
sequent stage  of  the  proceedings  to  have  warranted,  and  he  applied 
for  further  relief  after  an  interval  of  eleven  months,  the  Court 
refused  the  application  on  the  ground  of  delay. 

[June  22,  1870.] 

Mr.  Jolin  Stratliy  was  the  purchaser  of  certain  real 
estate  sold  under  the  decree  in  this  cause  on  the  8th 
May,  1868,  for  $3980.  One  of  the  conditions  of  sale 
was,  that  the  purchaser  should  pay  one- tenth  of  his 
purchase  money  at  the  time  of  the  sale,  and  the 
remainder  with  interest  in  one  month  from  the  day  of 
sale;  and  upon  such  payment  the  purchaser  was  declared 
to  be  entitled  to  a  conveyance  and  possession.  Mr. 
Stratliy  paid  in  his  purchase  money  accordingly,  but 
the  vendor  -was  not  prepared  to  shew  a  good  title  then, 
and  did  not  do  so  until  the  19th  October,  1868.  On 
the  9th  February,  1869,  the  purchaser  obtained  an  order 
in  Chambers  for  the  costs  of  the  reference  as  to  title ; 
for  possession  ;  for  an  inquiry  as  to  rents,  deterioration 
and  damage  ;  and  for  payment  of  the  amount  thereof. 
The  purchaser  had  not  at  this  time  got  possession  of  the 
premises,  and  did  not  do  so  until  11th  March  following, 
when  he  obtained  it  by  means  of  a  writ  of  assistance.  The 
order  of  the  9th  February  was  appealed  from  by  the 
vendor  ;  and  on  the  7th  April,  1869,  Mowat,  Y.  C, 
pronounced  judgment  on  the  appeal,  holding,  that  the 
delay  in  furnishing  the  abstract,  and  afterwards  in 

11 — VOL,  III.  CHAMB.  R. 
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making  out  the  title,  had  not  been  explained  satisfac- 
torily ;  but  that  the  order  as  drawn  up  went  further  in 
favor  of  the  purchaser  than  the  authorities  warranted  ; 
and  variations  were  made  in  the  order  for  the  purpose 
of  making  it  conformable  to  what  was  held  to  be  the 
practice  of  the  Court  (a). 

On  the  19th  Jane,  1869,  the  Master  made  his  report, 
finding,  that  the  amount  which  the  plaintiff  had  received, 
or  but  for  his  wilful  default  might  have  received,  was 
$37.85,  over  and  above  taxes  which  he  had  paid  ;  and 
that  the  plaintiff  was  not  chargeable  with  or  accountable 
for  any  deterioration  or  damage.  On  the  6th  April  the 
purchaser  obtained  in  Chambers  an  order  for  the  costs 
of  the  reference  :  and  on  the  same  day  an  order  in 
Chambers  was  made  refusing  an  application  made  by 
the  plaintiff  and  another  party,  on  notice,  for  an  order 
that  the  purchaser  should  pay  the  costs  of  the  reference. 
These  two  orders  were  appealed  from  ;  and  the  appeals 
were  argued  on  the  13th  May. 

After  the  appeals  had  been  argued  the  purchaser 
gave  notice  of  an  application  that,  instead  of  the  §37.85, 
he  should  be  paid  an  amount  for  compensation  to  be 
fixed  by  the  Court,  or  should  be  paid  the  interest  on  his 
purchase  money  from  the  time  of  paying  it  in  until  he 
got  possession  of  the  property.  This  motion  was  argued 
on  the  27th  May. 

Mr.  Smiling,  for  the  purchaser. 

Mr.  Ferguson,  contra. 

Judgment.  MowAT,  V.  C.-— I  shall  dispose  of  the  purchaser's 
application  first.  It  appears  that  he  was  offered,  and 
probably  might  have  obtained,  $600  a  year  for  the  pro- 


{a)  2  Chamb.  R.  at  369. 
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perty  for  the  lime  which  elapsed  between  the  paying  in  of  1870. 
his  monev,  and  getting:  possession.  I  think  that  the  vendor  '    v  ^ 

"  '  °  ^  .  .  ,  .  Dudley- 

did  not  shew  that  degree  of  dih'gence  which  was  incumbent  ^j^^^ 

on  him  in  making  out  his  title,  or  in  enabling  himself  to 
give  the  purchaser  possession  as  soon  as  the  title  was  estab- 
lished ;  and  if  the  purchaser's  present  application  had 
not  been  embarrassed  by  the  proceedings  which  he  had 
previously  taken  for  compensation,  I  am  not  prepared  to 
say  that  the  evidence  now  before  me  would  not  have 
shewn  the  purchaser  to  be  entitled  in  some  form  to  a 
larger  compensation  than  the  sum  named  by  the  Master 
(a).  But — the  purchaser  having  taken  the  order  of  the 
7th  February ;  having  acquiesced  in  the  variations  made 
upon  the  appeal  from  that  order  ;  having  acquiesced  in 
the  Master's  report  from  the  19th  June,  1869,  to  the 
17th  May,  1870 ;  and  having  applied  for  and  obtained 
an  order  on  the  6th  April  carrying  out  that  report — I 
think  that  it  is  too  late  to  raise  before  me  the  questions 
argued  on  his  present  motion,  and  that  I  must  refuse  the  judgment, 
motion  with  costs. 

As  to  the  plaintiffs'  appeals,  I  think  that,  in  disposing 
of  the  costs,  it  was  competent  and  proper  to  consider 
all  the  circumstances ;  that  granting  to  the  purchaser 
the  costs  of  the  reference  was  a  just  exercise  of  discre- 
tion ;  and  that  the  plaintiffs'  appeals  must  be  dismissed 
with  costs. 


(a)  See  Fisken  v.  Wride,  11  Grant,  249  ;  Thomas  y.  Buxton,  L.  K. 
8  Eq.  120;  Biggar  v.  Dickson,  2  Chamb.  R.  196. 
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■ — ^ — '  McFeeters  v.  Dixon. 

Dismissing  bill — Parties — Churchwardens. 

A  bill  was  filed  by  churchwardens,  and  during  the  progress  of  the 
suit  the  churchwardens  were  changed  at  the  vestry  meeting  ; 
the  new  churchwardens  were  not  made  parties.  The  suit  not  being 
brought  to  a  hearing  within  the  time  required  by  the  practice  :  it 
was  held  that  a  notice  to  dismiss  the  bill  served  on  the  plaintiffs' 
solicitor  was  regular. 

Queerer/,  whether  it  was  necessary  to  make  the  new  churchwardens 
parties. 

On  a  motion  to  dismiss  it  appeared  that  the  case  had  not  been  brought 
to  a  hearing  through  an  error  in  judgment  of  the  plaintiffs'  solici- 
tor, held  that  it  was  proper  to  take  into  account  such  error  in  con- 
sidering the  application  in  connection  with  the  other  circumstances 
of  the  case. 

[June  27,  ]870.] 

This  was  a  suit  against  Anthony  Dickson  and 
James  0.  L.  Gibson,  churchwardens  of  St.  John's 
statement.  Church  in  the  Rectory  of  Darlington,  claiming  to  be 
indemnified  by  the  defendants  as  churchwardens  in 
respect  of  certain  liabilities  assumed  for  the  benefit  of  the 
church  which  they  represented,  and  at  the  instance  of  the 
vestry  thereof  One  of  the  churchwardens  answered,  dis- 
puting the  liability;  the  other  allowed  the  bill  to  be 
noted  confesso  against  him.  The  answer  having 
been  replied  to,  the  cause  was  set  down  by  the  plaintiffs 
to  be  heard  at  the  last  Toronto  Sittings,  which  were  held 
in  March  ;  but  the  hearing  was  postponed  on  the  appli- 
cation of  the  defendants  (in  consequence  of  the  illness 
of  a  witness)  to  the  Cobourg  Sittings,  which  had  been 
appointed  for  the  6th  June.  At  the  Easter  vestry 
meeting  (April  18th),  two  new  churchwardens  were 
appointed.  Afterwards,  viz.,  on  the  19th  May,  in  pur- 
suance of  an  order  previously  obtained,  the  plaintiffs 
examined  de  bene  esse  one  of  their  witnesses,  who  Avas 
about  to  proceed  to  the  Red  River  territory.  The  21st 
May  was  the  last  day  for  serving  notice  of  hearing  for 
the  Cobourg  Sittings  ;  and     on  or  about"  that  day  the 
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solicitor  Aviio  had  the  management  of  the  suit  for  the  1870 
plaintiffs  received  a  letter  from  one  of  the  plaintiffs  which  ^^'^ 

*  .        .  ,     .  McFee 

led  the  solicitor  "  to  inquire  whether  or  not  the  plaintiffs'  v. 

^.  '  .  Dixc 

suit  had  become  defective,  by  reason  of  there  having 
been  a  change  of  churchwardens  at  the  last  Easter  vestr j 
meeting  of  the  said  church."  This  was  the  language  of 
the  solicitor's  affidavit  ;  and  it  was  thought  doubtful 
whether  his  meaning  was,  that  he  then  for  the  first  time 
became  aware  of  the  change  ;  or  whether,  though  aware 
of  the  change  before,  he  then  for  the  first  time  was  led 
to  inquire  whether  it  rendered  the  suit  defective.  "  On 
consultation  with  counsel  it  was  deemed  unsafe  for  the 
plaintiffs  to  go  down  to  a  hearing  while  the  suit  was 
constituted  as  at  present ;  and,  acting  under  the  advice 
of  counsel,"  the  solicitor  did  not  set  the  cause  down  for 
the  June  Sittings,  as  he  had  intended.  Some  days  after- 
wards, he  mentioned  the  difficulty  to  Mr.  Doivney^  whose 
firm  were  agents  for  the  defendants'  solicitor.  Mr. 
Downey  appeared  to  have  immediately  communicated  with  statement 
the  new  churchwardens  ;  and,  having  got  their  authority, 
he  wrote  the  plaintiffs'  solicitors  on  the  1st  June,  informing 
them  that,  if  they  thought  the  change  of  churchwardens 
a  difficulty,  his  firm  had  instructions  from  the  new 
churchwardens  to  appear  for  them  ;  to  consent  to  their 
being  added  to  the  suit  either  along  with  or  instead  of  the 
present  defendants,  and  to  go  down  to  a  hearing  at  the 
approaching  Cobourg  Sittings  ;  and  they  offered  to  con- 
sent to  any  order  which  might  be  found  necessary  to 
accomplish  this  object.  They  further  stated  that  their 
clients  were  anxious  to  have  the  case  disposed  of  at 
once  ;  that  they  could  not"  consent  to  any  delay  ;  and 
that,  unless  their  proposal  was  accepted  that  afternoon, 
they  would  serve  a  notice  to  dismiss.  The  plaintiffs' 
solicitor  felt  it  impossible  in  the  interests  of  the  plain- 
tiffs to  bring  the  cause  down  on  such  short  notice,"  and 
he  replied  accordingly.  The  defendants  thereupon 
served  notice  to  dismiss,  returnable  on  the  4th  June  ; 
and  the  application  being  made  in  Chambers  on  that 
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1870.  day  was  refused.  The  answering  defendant  moved  to 
discharge  this  order,  and  his  motion  was  argued  before 
Vice  Chancellor  Mowat  on  the  20th  June. 

Mr.  McLennan^  for  the  appeal. 


Mr.  C.  Moss,  contra. 


Mowat,  V.C. — For  the  plaintiffs  it  is  objected  that  a 
notice  to  dismiss  was  not  the  proper  course ;  that  the 
defendant  should  have  moved  to  revive  within  a  given 
time,  or  in  default  for  dismissal.  But  I  think  that  the 
notice  to  dismiss  was  regular.  The  other  course  is  taken 
where  the  motion  is  by  the  representatives  of  a 
deceased  defendant,  who  are  not  themselves  parties  to 
the  suit ;  but  the  defendants'  position  has  no  analogy  to 
that.  It  resembles  that  of  a  defendant  becoming  bank- 
rupt ;  and  the  practice  in  such  cases  is  for  the  plaintiff 
Judgment,  to  move  to  dismiss  ;  though  on  the  motion  the  Court  may 
give  time  to  enable  the  plaintiff  to  bring  the  assignees 
before  the  Court  {a). 

Then  as  to  the  merits  :  Having  now  read  the  papers, 
and  heard  in  person  the  arguments  of  counsel,  I  am  of 
opinion  that  the  order  was  wrong.  The  delay  from  the 
19th  April,  when  the  new  churchwardens  were  appointed, 
to  the  21st  May,  when  the  plaintiffs'  solicitor  first 
thought  of  the  possible  effect  of  the  change,  is  not,  as 
the  order  assumes,  so  justified  by  the  affidavit  filed  as  to 
put  the  defendants  in  the  wrong  in  moving  to  dismiss. 
The  annual  choosing  of  -churchwardens  on  Monday  in 
Easter  week  is  provided  by  the  statute  under  which  the 
plaintiffs  were  suing,  and  is  well  known ;  and  the  utmost 
that  I  can  understand  to  be  said  on  the  part  of  the  plain- 
tiffs is,  that  its  possible  consequence  as  making  the  suit 
defective  had  not  occurred  to  their  solicitor  until  on  or 


[a)  Williams  v.  Page,  24  Beav.  490. 
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about  the  21st  May.    Notwitstandiiig  the  change,  how-  1870. 
ever,  the  defendants  were  permitlinir  their  case  to  sro  on  ^fZ^'^' 

'  .       .  .  McPheeters 

without  obiection,  the  examination  of  the  witness  de  bene  ^j- 
esse  having  taken  phice  subsequently  ;  and  it  is  not 
certain  that  there  was  any  necessity  for  taking  notice  of 
the  change.  Marriott  v.  TarpUy  {a)  was  cited  to  mo  as 
shewing  that  in  the  case  of  a  suit  by  churchwardens,  a 
supplemental  bill  was  necessary  on  a  change  of  church- 
wardens. But  that  reading  of  the  case  is  a  mistake. 
The  supplemental  bill  there  was  for  the  purpose  of 
stating  certain  proceedings  which  had  taken  place  at 
law  after  the  filing  of  the  bill ;  and  the  learned  Vice 
Chancellor,  by  whom  the  case  was  decided,  held  expressly 
that  a  suit  commenced  by  churchwardens  during  their 
year  of  office  could  be  continued  afterwards  in  their  own 
names.  The  same  thing  had  been  previously  held  at 
law  (6).  If  that  is  the  rule  where  churchwardens  are 
plaintiffs,  it  would  seem  to  follow  that  where  they  are 
defendants  the  rule  should  be  the  same.  But  ''the  case  judgment, 
of  a  succession  to  a  bishopric  or  benefice"  is  one  of  the 
cases  in  which  it  is  stated  in  the  text  books  upon  the  old 
practice,  that  the  benefit  of  the  suit  against  the  person 
becoming  entitled  must  be  obtained  by  an  original  bill 
in  the  nature  of  a  supplemental  bill  (<?).  Such  bills 
being  now  abolished  {d)^  an  order  to  revive  may  be 
a  proper  proceeding  on  the  part  of  the  plaintiff, 

But  I  think  that  extraordinary  diligence  was  incum- 
bent on  the  plaintiffs'  solicitor  when  he  found  that  he 
had  inadvertently  allowed  so  much  time  to  be  lost,  and 
that  the  alternative  was,  throwing  the  case  over  till  the 
Autumn  Sittings.  I  think  that,  in  view  of  these  circum- 
stances, and  of  the  purely  technical  character  of  the 
supposed  difficulty,  an  immediate  application   to  the 


(a)  9  Sim.  279.  (/>)  Dent  v.  Parclenee,  2  Sti\  852. 

(c)  See  Story  Eq.  PI.  sec.  ooO  ;  and  references. 
{d)  Consol.  Ord.  No,  6. 
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1870.  defendants'  solicitors  to  concur  in  some  proceeding  to 
^""""v-^  meet  the  newly-thou^ht-of  difficulty  would  not  have  been 

McPheeters  ^  °         _  it-,- 

V.      an  unnatural  course  on  his  part,  beiore  abandonmo;  his 

Dixon.  ^  o(  •  • 

intention  to  hear  the  cause  at  the  Spring  Sittings ;  and 
there  seems  no  reason  to  doubt  that  such  iin  application 
would  have  been  acceded  to,  with  no  other  delay  than 
was  necessary  to  write  to  Bowmanville  and  to  receive  an 
answer.  On  receiving  from  the  defendants'  solicitors 
their  letter  of  the  1st  June,  proposing  to  consent  to  any 
order  that  might  be  supposed  necessary,  I  do  not  think 
that  the  plaintiffs'  solicitor  should  have  decided  without 
inquiry  that  he  could  not  then  safely  go  to  a  hearing  at 
the  Cobourg  Sittings,  which  were  to  commence  on  the 
6th. 


Still  an  error  in  judgment  in  regard  to  such  matters 
is  not  necessarily  fatal.    That  must  be  determined  in 
view  of  all  the  circumstances  ;  and,  as  I  am  satisfied  that 
.luagment.  the  plaintiffs'  solicitor  acted  in  good  faith  throughout ; 

as  one  of  the  churchwardens  allowed  the  bill  to  be  noted 
pro  confesso  against  him  ;  as  the  plaintiffs  have  had  no 
interlocutory  relief  by  way  of  injunction  ;  as  the  suit 
does  not  tie  up  any  property  which  the  defendants  may 
desire  or  have  occasion  to  sell  and  does  not  throw  a 
cloud  on  any  such  property ;  as,  but  for  the  postpone- 
ment to  Cobourg  at  the  defendants'  instance,  the  case 
would  have  been  heard  in  Toronto  in  March,  and  long 
before  the  change  which  has  caused  the  supposed  diffi- 
culty, I  think  that  on  the  plaintiffs,  or  one  of  them, 
making  and  filing  by  Wednesday  morning  an  affidavit 
shewing  that  the  plaintiffs  purpose  proceeding  to  a  hear- 
ing in  the  Autumn,  and  that  the  application  to  dismiss 
is  not  resisted  for  the  mere  sake  of  delay — the  bill 
may  be  retained,  the  plaintiffs  paying  the  costs  of  the 
application,  not  including  the  costs  of  the  argument  in 
appeal.    Otherwise  I  dismiss  the  bill  with  costs. 
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1870. 

Harris  v.  Meyers.  ^^>v^ — 

Sequestration — Powers  of  sequestrators  as  to  making  a  lease. 

Held,  that  sequestrators  can  lease  for  any  period  during  which  the 
rents  would  be  less  in  the  aggregate  than  tlie  amount  for  which 
sequestration  issued. 

[August  25,'l 870.] 


This  was  an  appeal  from  the  Secretary's  decision. 

Mr.  Bain^  for  the  appellants,  the  defendants  in  the 
cause. 


A  sequestration  had  issued  in  the  cause,  and  the 
sequestrators  had  entered  into  an  agreement  to  lease 
the  premises,  consisting  of  certain  mill  property,  to  a 
tenant  for  three  years;  and  the  agreement  was  sanctioned 
by  the  Court.  The  agreement  contained  a  clause  which 
was  now  objected  to,  that  if  the  sequestration  should  be 
discharged  before  the  end  of  the  three  years,  the  lease 
should  terminate  on  six  months'  notice  being  given,  pay- 
ment to  be  made  for  the  improvements  to  be  settled  by 
the  Master. 


Mr.  ^am,  contended  that  the  lease  created  an  encum- 
brance continuing  beyond  the  running  of  the  writ,  and 
which  would  not  expire  when  the  writ  was  discharged — 
no  provision  is  made  in  the  agreement  for  compensation. 
There  should  have  been  an  inquiry  directed  as  to  whether 
the  lease  was  for  the  benefit  of  the  infant  4efendantg. 
They  were  creating  an  encumbrance  on  the  estate  of 
infants,  and  improving  them  out  of  their  property.  The 
lease  should  be  co-extensive  with  the  interest  of  the 
sequestrators,  and  that  only.  Mr,  Bain  referred  to  a 
case  in  3  Maddock's  Reports. 

Mr.  Spencer^  contra.  In  the  case  in  MaddocJc^  the 
suit  was  by  a  creditor  of  the  tenant  for  life. 

12 — VOL.  III.  CHAMB.  R. 
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1870.  V.  C.  Mow  AT  (before  whom  the  case  was  heard)  to 
Mr.  Bain. — Your  argument  would  make  the  tenant 
only  a  tenant-at-will,  which  is  going  a  long  way. 

Mr.  Spencer,  continuing.  It  appears  by  affidavit' 
that  the  property  would  be  useless  without  an  outlay 
made  on  it  for  the  purpose  of  building  a  dam,  and  a 
term  must  be  created  to  render  the  property  available 
under  the  sequestration.  The  sequestrators  here  have 
the  sanction  of  the  Court.  The  case  in  Maddoch  is  not 
applicable.  The  provision  objected  to  is  a  reasonable 
one,  and  is  necessary  to  render  the  property  productive 
of  anything,  and  it  is  competent  to  the  Court  to  make 
such  a  term.  There  is  a  clause  in  the  agreement  that 
the  Court  may  introduce  any  term  it  may  deem  proper. 

MoWAT,  V.  C. — I  am  inclined  to  hold   that  the 
sequestrators  can  lease  for  any  period  during  which  the 
rent  would  be  less  in  the  aggregate  than  the  amount  of 
Judgment,  ^j^^  ^q}^^      which  scqucstration  issued. 

Upon  this  expression  of  opinion  the  appeal  was  allowed 
to  drop. 


Re  Solicitors. 

Taxation  of  costs. 

An  order  will  not  be  granted  for  a  taxation  of  costs  before  a  Master 
in  an  outer  county  even  on  a  consent, 

[September,  1870.] 

Mr.  Chadwick  applied  on  petition  on  behalf  of  the 
solicitors  for  the  taxation  of  certain  bills  of  costs. 

The  solicitor  for  the  client  consented  to  the  taxation 
being  held  at  Hamilton. 

The  Secretary  said,  that  under  the  present  practice, 
he  could  not  order  a  taxation  at  Hamilton. 

Order  made  for  taxation  at  Toronto, 


CHANCERY  CHAMBERS  REPORTS. 


91 


1870, 

Butler  v.  Church.  ' — v — 

Leave  to  appeal. 

Where  a  defendant  intended  to  appeal  from  a  decision  within  the  year 
allowed  for  the  purpose  ;  but  deferred  appealing  at  once  in  order  to 
ascertain  the  result  of  a  reference  :  and  the  time  for  giving  notice 
was  allowed  to  pass  by  a  mistake  of  his  solicitor,  who  resided  in 
Ottawa,  and  erroneously  supposed  that  he  had  a  year  to  give  the 
notice ;  the  Court  gave  leave  on  special  terms  to  appeal  for  the 
following  Court. 

[September,  1870.] 


This  was  a  motion  for  leave  to  appeal  from  the 
decree  (a),  notwithstanding  the  lapse  of  the  year  within 
which  an  appeal  may  take  place  without  leave.  The 
decree  was  pronounced  on  the  24th  July,  1869  ;  and  the 
last  day  for  giving  notice  of  appeal,  so  that  the  appeal 
could  be  heard  within  the  year,  was  the  30th  April,  1870. 

The  decree  declared  the  plaintiff  entitled  to  the  statement, 
specific  performance  of  a  certain  contract  for  the 
purchase  of  land  ;  and  directed  the  Master  to  ascertain 
the  amount  due  in  respect  of  the  purchase  money.  On 
12th  October,  1869,  the  Master  made  his  report,  finding 
a  large  amount  to  be  due  the  defendants.  The  plaintiff 
appealed  from  this  report,  and  the  appeal  was  argued 
before  Chancellor  (then  V.C.)  Spragge  in  December, 
1869  ;  judgment  was  pronounceed  early  in  April,  follow- 
ing, referring  the  matter  back  to  the  Master.  The  Master 
took  further  evidence  and  made  a  new  report  on  the  11th 
May,  1870,  finding  nothing  to  be  due.  An*  appeal  from 
this  report  was  pending,  but  had  not  yet  been  brought  on 
for  argument. 

The  defendant's  solicitor  made  an  affidavit,  sworn 
to  on  the  28th  June,  in  which  he  deposed  that  soon  after 
the  decree  was  pronounced  the  judgment  was  laid  before 


(a)  16  Gr.  206, 
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1870.  counsel,  who  advised  an  appeal ;  that  the  appeal  was  not 
^""^r-^  immediately  brought  in  order  to  ascertain  the  result  of 

Butler  J  i=) 

V-      the  reference ;    that  the   defendant,  who  resided  in 

Church.  i  .  ' 

Ottawa,  was  under  the  impression  that  the  defendants 
had  a  year  from  the  date  of  the  decree  to  give  notice  of 
appeal  therefrom  ;  and  that  when  he  sent  up  the  papers 
to  his  agent  in  Toronto  for  the  purpose  of  appealing  he 
was  advised  that  the  application  was  too  late,  as  the  law 
required  the  cause  to  be  brought  to  a  hearing  within  the 
year.  It  appeared  that  the  letter  of  his  agent  was 
dated  16th  June.  The  notice  of  motion  for  leave  was 
served  for  the  23rd  August,  being  the  first  motion  day 
after  vacation.  The  motion  was  argued  on  the  30th 
August. 

In  answer  to  the  motion  the  plaintiff  made  an  affi- 
davit stating,  among  other  things,  that  on  or  about 
the  24th  May,  believing  that  he  was  the  owner  of  the 
statement,  land,  and  that  there  could  then  be  no  rehearing  of  the 
cause,  and  no  appeal  from  the  decree,  he  had  commenced 
building  a  new  substantial  house  as  a  residence  upon  the 
land  in  question ;  and  that  he  was  proceeding  there- 
with ;  that  he  had  already  expended  $250  on  this  build- 
ing ;  and  had  material  on  the  ground  ready  to  use 
thereon  worth  about  $50.  An  affidavit  in  reply  stated 
that  the  plaintiff  had  long  before  the  30th  April  com- 
menced to  lay  down  materials  and  make  preparations  for 
building  this  house. 

Mr.  Hamilton,  for  the  application,  cited  Bank  of 
Upper  Canada  v.  Wallace  (a),  Tyler  v.  Webb  (b). 

Hon.  J.  II.  Cameron,  Q.C.,  and  Mr.  Fitzgerald, 
'  contra,  urged  that  no  grounds  for  appeal  were  stated  or 
shewn  ;  that  defendant  had  acquiesced  in  the  decree,  and 
that  it  was  no  reason  or  excuse  for  delay  that  defendant 


(a)  2  Cham.  R.  69,  (b)  3  Cham.  R.  33, 
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waited  to  get  the  Master's  report,  and  when  he  found  it  1870. 


orence  :  Deimiso^iv.  Dennison  (a),  Coates  v.  3IcGrlashan  v. 


(h),  Butler  v.  Remvick  (e)  were  cited. 

Mr.  Hamilton,  in  reply.  The  only  acquiescence  has 
been  the  payment  of  costs.  The  delay  arose  from  the 
misapprehension  of  the  solicitor  who  practised  in  Ottawa, 
that  he  had  a  year  from  the  date  of  the  decree  in  which 
to  give  notice,  a  not  unnatural  mistake,  and  one  by 
which  the  client  should  not  be  prejudiced.  He  was  willing 
to  be  put  upon  terms. 

MoWAT,  V.C. — The  statute  requires  "special  grotinds" 
to  be  shewn  to  the  satisfaction  of  the  Court  or  Judge  on  an 
application  for  leave  to  appeal  after  the  time  specified ; 
and  the  late  Chancellor  held  in  Bank  of  U'pper  Canada  v. 
Wallace  (d)  that  it  was  only  "  under  very  special  cirum- 
stances"  that  the  Court  should  grant  leave;  and  he  judgmout. 
observed:  ^^'Sit  finis  litiuni  is  a  maxim  which  the 
Legislature  properly  recognized,  and  they  have  fixed  a 
year  as  the  period  during  which  a  judgment  of  the 
Court  below  might  be  considered  as  uncertain,  should 
the  unsuccessful  party  in  that  interval  avail  himself  of 
the  right  to  appeal,  and  they  intended  that  at  the  end 
of  the  year,  if  no  appeal  were  in  the  meantime  had,  the 
rights  named  or  declared  by  the  judgment  might  be 
possessed  unquestioned.  It  is  of  the  utmost  importance 
that  this  should  be  borne  in  mind,  that  a  man  may 
know  when  he  can  safely  deal  with  the  subject  or  fruits 
of  litigation."  I  concur  entirely  in  the  spirit  of  these 
observations  ;  and  would  be  sorry  to  give  any  decision 
that  would  conflict  with  it.  It  is  difficult  to  determine 
what  circumstances  should  be  considered  sufficiently 
special  to  justify  an  exception.    It  is  impossible  to  hold 


(a)  2  C.  R.  333.  (6)  1  C.  R.  218. 

(c)  1  C.  R.  204.  {d)  2  Chan.  Chamb.  170. 


to  be  unfavorable  came 


BuUer 
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1870.  that  the  desire  of  ascertaining  the  result  of  a  reference 
"^"""v--^  directed  by  a  decree  is  alone  sufficient  in  every  case  to 

Butler      .       .p      1  ,  , 

V.  justify  delay  beyond  the  period  fixed  by  the  statute  ; 
though  such  a  circumstance  may  be  sufficient  to  account 
for  not  unnecesarily  bringing  on  an  appeal  before 
the  last  Court  which  falls  within  the  year.  Until  the 
report  is  made,  it  may  not  always  be  known  whether 
there  is  any  substantial  reason  for  appealing ;  and  in 
this  case  the  account  relates  to  transactions  with  a 
deceased  person  whom  the  defendants  represent.  It  is 
not  suggested  that  the  defendant's  solicitor  has  not 
used  due  diligence  in  prosecuting  the  reference.  Then 
the  mistake,  which  he  says  that  he  was  under  as  to  the 
time  for  appealing,  is  not  questioned  ;  and  it  was  a  very 
natural  mistake  on  the  part  of  a  gentleman  practising 
out  of  Toronto. 

On  the  whole  I  think  that  the  application  may  be 
Judgment,  granted,  the  defendant  paying  the  costs  of  the  applica- 
tion ;  and  consequently  in  case  of  the  appeal  being 
successful,  paying  also  the  costs  of,  and  incidental  to,  the 
reference,  and  reimbursing  the  plaintiff  for  his  expense 
on  the  property  since  the  30th  April,  including  what  he 
may  hereafter  expend  in  finishing  the  house  which  he 
has  commenced ;  and  further  consenting  to  abide  by 
such  order  as  the  Court  may  make  for  setting  off  the 
sums  so  payable  against  any  sums  to  which  the  defend- 
ants may  become  entitled  against  the  plaintiff.  The 
appeal  must  be  brought  on  at  the  next  sitting  of  the 
Court. 
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Re  Stewart.  1870. 

Insolvent  Act — Costs. 

Certain  funds  had  come  to  the  hands  of  an  official  assignee,  but  were 
payable  to  encumbrancers  under  claims  arising  before  the  insol- 
vency;  the  judge  in  insolvency  had  ordered  certain  costs  of  the 
insolvent  to  be  paid  thereout.  On  appeal  such  order  was  reversed, 
the  Court  holding  that  the  11th  section  of  the  Insolvent  Actof  18G4 
applies  only  to  assets  which  belong  to  the  insolvent  beneficially. 

[Court,  September,  1870.] 

This  was  an  appeal  from  order  made  by  a  County 
Judge  acting  in  insolvency. 

Tlie  question  was  whether  the  costs  of  the  insolvent 
were  payable  out  of  property  which  came  to  the  hands 
of  the  assignee,  bat  was  payable  to  incumbrancers  under 
claims  arising  before  the  insolvency ;  or  whether  the 
insolvent's  right  to  payment  was  confined  to  assets  dis- 
tributable among  the  creditors  under  the  insolvency. 

The  assignee  had  received  certain  surplus  money  which 
was  decided  in  Darling  v.  Wilson  {a)  to  belong  to  exe- 
cution creditors  who  had  writs  in  the  sheriff's  hands 
before,  and  at  the  time  of  the  insolvency  no  question 
seemed  to  have  been  suggested  as  to  the  correctness  of 
the  decision  in  that  case. 

The  whole  of  the  money  so  received  was  required 
to  pay  the  execution  of  the  plaintiff  in  the  suit,  and 
another  execution  creditor  who  stood  in  the  same  posi- 
tion. The  assignee  had  no  other  means  of  paying  the 
costs  in  question. 

Mr.  Edward  Martin^  for  the  creditors  who  appealed. 

No  one  appeared  contra. 

MowAT,  y.C— -I  am  of  opinion,  with  great  deference  Judgment, 
to  the  learned  judge  (whose  judgment  I  have  read) 


(a)  16  Gr.  255. 
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1870.  that  the  money  in  question  was  not  subject  to  the 
-""^^^^  insolvent's  costs.    The  16th  clause  of  the  11th  section 

Re  Stewart. 

of  the  Insolvent  Act  of  1864,  on  which  the  question 
depends,  provides  that  "  The  costs  of  the  action  to 
compel  compulsory  liquidation  shall  be  paid  by  pri- 
vilege as  a  first  charge  upon  the  assets  of  the  insolvent; 
and  the  costs  of  the  judgment  of  confirmation  of  the 
discharge  of  the  insolvent,  or  of  the  discharge  if  ob- 
tained direct  from  the  Court,  and  the  costs  of  winding 
up  the  estate,  being  first  submitted  at  a  meeting  of 
creditors,  and  afterwards  taxed  by  the  judge,  shall 
also  be  paid  therefrom."  The  term  "assets"  in  this 
enactment  must  be  taken  to  mean  assets  which  belonged 
to  the  insolvent  beneficially,  and  which  passed  to  the 
assignee  for  the  benefit  of  the  creditors  whom  he  repre- 
sented. The  term  does  not  embrace  property  of  which 
he  was  a  trustee,  or  was  wrongfully  in  possession,  or 
which  belonged  to  others.  Of  encumbered  property 
Judgment,  the  cquity  of  redemption  or  the  surplus,  is  assets  for 
this  purpose  ;  and  not  the  property  as  if  unencumbered. 
The  costs  referred  to  in  the  statute  are  costs  with  which 
prior  incumbrancers  have  no  concern,  and  which  they 
cannot  have  been  intended  to  pay.  Thus  it  is  impossible 
to  suppose  that  the  Legislature  meant  to  give  to  the  costs 
of  the  action  to  compel  compulsory  liquidation,  and  the 
costs  ot  winding  up  the  whole  estate,  a  lien  in  priority 
to  valid  incumbrances ;  and  the  costs  in  question  are  not 
placed  on  a  more  favorable  footing  than  these  costs  are. 
I  think  that  the  language  of  the  enactment  does  not 
compel  the  stringent  construction  which  the  learned 
judge  has  put  upon  it ;  and  that  the  nature  of  the  case 
shews  the  Legislature  did  not  so  intend. 

The  order  will  be  reversed.  Counsel  for  the  assignee 
asked  for  costs  against  the  bankrupt  property  ;  but  the 
practice  does  not  warrant  such  an  order  as  to  costs.  I 
refer  to  the  cases  collected  in  Deacon's  Bankruptcy, 
3rd  ed.  1073. 


CHANCERY  CHAMBERS  REPORTS. 


97 


1870. 


Lowe  v.  Campbell. 

Order  to  amend.. 

An  order  to  amend  taken  out  pending  a  demurrer,  without  pro- 
viding for  the  costs  of  the  demurrer,  was  held  to  be  irregular. 

[September,  1870.] 

Mr.  Bain^  on  behalf  of  a  defendant  Henry  Stonehouse, 
moved  to  set  aside  an  order  to  amend  which  had  been 
taken  out  on  prdecipe,  whilst  a  demurrer  to  the  plaintiff's 
bill  was  undisposed  of,  on  the  grounds  that  such  order  was 
irregular  in  that  the  order  did  not  provide  for  the  pay- 
ment of  the  costs  of  demurrer,  and  such  costs  had  not 
been  tendered  or  paid.  Such  an  order  was  not  regular 
unless  the  plaintiff"  submitted  to  the  deraurrrer  in  which 
case  the  costs  should  have  been  paid.  He  also  objected 
that  the  proposed  amendments  did  not  cover  the  grounds 
of  demurrer :  Martiri  v.  Reid  [a),  Warhurton  v.  L.  and 
11.  R.  Co.  (b),  Cartwright  v.  Smith  (c),  Hoflake  v. 
Reynold;  {d),  Baldwin  v.  Borst  (e),  Bainhrigge  v. 
Moss  (/). 


itatement. 


Mr.  J.  A,  Boyd.,  contra,  urged  that  the  amendment 
did  not  effect  the  defendant  Stonehouse.^  on  whose  behalf 
the  present  motion  was  made  ;  that  the  amendment  con- 
sisted merely  in  the  striking  out  the  name  of  a  defendant 
who,  it  had  been  discovered,  had  no  interest  in  the  suit. 
The  amendment  did  not  aff'ect  the  demurrer,  the  plaintiff" 
could  at  anytime  before  the  demurrer  was  set  down  submit 
to  the  demurrer,  and  pay  twenty  shillings  costs.  The 
English  cases  referred  to  did  not  apply  ;  here  the  failing 
to  set  down  the  demurrer  is  not  a  submission  as  it  is  in 
England,  where  the  practice  is  diff'erent.  The  case  of 
3Iartin  v.  Reid  was  of  doubtful  authority  i  the  report  is 


(a)  6  U.  C.  L,  J,,  June,  1860,  {b)  2  Beav,  253. 

(c)  6  Beav.  12L  [d]  9  W.  R.  898. 

(c)  1  Cham.  R,  82.  (/)  S  K,  &  J.  62. 
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1870.  not  ^in  the  authorized  reports  ;  it  is  very  meagre;  and 
it  is  not  clear  whether  the  statements  are  part  of  the 
judgment  or  remarks  of  the  reporter  or  editor. 

The  Secretary. — Any  such  order  to  amend  pending 
a  demurrer,  without  providipg  for  the  payment  of  costs, 
is  irregular.  Here  the  order  is  irregular ;  but  another 
party  having  been  served,  if  the  plaintiff  submits  to 
pay  twenty  shillings  costs,  and  the  costs  of  the  present 
motion,  no  order  will  be  made ;  if  not,  then  the  motion 
will  be  granted  with  costs. 


Judgment 


Jameson  v.  Jones. 

Examining  de  bene  esse. 

On  applying  for  an  order  to  examine  a  witness  de  bene  esse,  it  should 
be  Clearly  shewn  that  the  witness  is  the  only  witness  as  to  the  fact 
sought  to  be  proved  by  him.  An  application,  supported  by  an  affi- 
davit of  the  solicitor  as  to  his  belief,  was  refused. 

[September  15,  1870.] 

Mr.  J.  D.  Udgar,  moved  for  an  order  to  examine 
two  vv'itnesses  de  bene  esse,  on  the  ground  that  each  was 
the  only  witness  to  a  material  fact. 

Mr.  Downey,  contra,  objected  that  the  affidavits  were 
insufficient  in  not  stating  positively  that  the  witnesses 
were  the  only  witnesses  to  the  fact  sought  to  be  proved, 
the  solicitor's  affidavit  spoke  only  to  his  belief  without 
stating  the  grounds  of  belief :  he  cited  Hope  v.  Hope  (a), 
and  Rowe  v.  Blank  {b), 

Mr.  Cattanach  appeared  for  another  defendant. 

The  Secretary  refused  the  motion  with  costs  on 
account  of  the  insufficiency  of  the  affidavits. 


(a)  3  Beav.  317.       ,  (6)  13  Ves.  261, 
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1870. 

.  Armour  v.  Noble. 

Kx  parte  application — Costs. 

Costs  incurred  on  setting  down  a  cause  and  afterwards  countermand- 
ing notice  of  setting  down  were  granted  on  an  ex  parte  application. 

[September,  17,  1870.] 

Mr.  Bain,  for  the  plaintiff,  applied  for  an  order 
directing  payment  of  costs  incurred  by  tlie  defendant 
setting  down  the  cause,  and  afterwards  countermanding 
the  notice  of  setting  down.  The  motion  was  made  ex  * 
parte,  Mr.  Bain  stating  that  at  law  such  a  motion  is 
granted  as  of  course. 

The  Secretary. — The  only  question  is  whether  the 
application  should  be  on  notice.  I  find  that  at  common 
law,  a  rule  for  the  costs  is,  under  such  circumstances  as' 
the  present,  drawn  up  on  affidavit  and  without  motion.  Judgment. 

Order  granted. 


Guthrie  v.  Macdonald. 

Dismissing  bill — The  pendency  of  another  suit. 

The  pendency  of  another  suit  in  which  the  plaintiff  could  obtain  the 
relief  he  seeks  in  a  bill  was  considered  no  answer  to  a  motion  to 
dismiss. 

[September  19,  1870.] 

Mr.  C,  Moss  moved  to  dismiss  the  plaintiff's  bill  for 
want  of  prosecution.  The  bill  had  been  filed  on  the 
19th  February,  1869;  amended,  October,  1869;  defend- 
ant answered  8th  November,  1869.  The  bill  was  further 
amended  15th  November,  1869,  the  other  three  defend- 
ants answered  18th  December,  1869,  a  lis  pendens  had 
been  filed. 
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1870.  Mr.  Macdonald^  contra.  The  suit  is  by  a  judgment 
^"""^^^  creditor,  another  suit  is  pending  of  JohnBon  v.  Mac- 

Guthrie  .  r  to 

.  donald.  in  which  he  is  made  a  defendant  and  could 

Macdonald. 

obtain  the  same  relief  as  he  sought  in  this  suit,  this 
made  it  unnecessary  for  him  to  prosecute  the  present  suit. 

The  Secretary. — ^But  the  pendency  of  the  other 
suit  is  no  answer  to  a  motion  like  the  present. 

Mr.  Macdonald.— A\\  we  have  to  shew  is  that  we  have 
used  ordinary  diligence,  we  are  in  a  position  to  dismiss 
our  own  bill  without  costs.  If  the  bill  is  dismissed,  it 
should  be  without  costs. 

The  Secretary. — I  think  I  must  hold  that  the  pen- 
dency'of  the  other  suit  was  no  excuse  for  not  proceeding 
Judgment,  ^-^j^  ^j^jg  g^'j. .      J  (Jignjigg  the  bill  with  costs. 


Wilson  t.  Bobertson. 

Amending  decree— Order  855. 

The  Secretary  in  Chambers  will  not  grant  an  order  to  amend  a  decree, 
except  to  correct  a  clerical  error,  or  to  make  the  decree  conform 
with  the  judgment. 

Where  the  decree  omitted  to  direct  that  costs  should  be  paid  forth- 
with^ an  application  to  amend  was  refused. 

[September  21,  1870.] 

Mr.  J.  A.  Boyd^  moved  to  vary  a  decree,  contending 
that  it  was  evident  from  the  decree  that  a  direction  to 
pay  costs  forthwith  was  omitted,  and  the  omission  of 
such  a  direction  was  clearly  an  inadvertence. 

Mr.  T.  Moss,  contra.  The  alteration  sought  is  of  a 
nature  that  can  not  be  made  on  a  motion  in  Chambers, 
even  if  it  could  be  shewn  that  any  such  omission  as  is 
complained  of  exists.    The  absence  of  such  a  direction^ 
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however,  was  not  inadvertent,  but  done  advisedly,  and  1870. 
was  in  accordance  with  the  ludD-ment.  ^Zy^ 

°  Wilson 


The  Secretary, — I  refuse  this  application  with  costs. 
I  do  not  think  it  comes  within  Order  335 ;  even  if  it 
did,  I  see  no  reason  for  amending  the  decree.  As  it 
stands  it  is  in  accordance  with  the  judgment.  If  the 
plaintiff  had  been  given  his  costs  up  to  the  hearing, 
there  would  have  been  some  reason  for  directing  imme= 
diate  payment ;  but  here  a  reference  is  directed  to  a 
Master  to  make  an  enquiry  and  tax  costs.  The  amount 
to  which  the  plaintiff  may  be  found  entitled  and  the  costs 
of  the  suit  are  to  be  paid  in  one  month.  This  is  the 
usual  mode.  To  make  the  costs  payable  forthwith 
would  involve  two  taxations  ;  one  now,  and  another  of 
the  reference  when  that  is  completed. 


Robertson. 


JudgmQiit. 


x\ttorney  General  v.  Alexander. 

Granting  loan  of  money  in  Court. 

The  Court  will  not  grant  a  loan  of  money  except  to  persons  of 
undoubted  credit,  apart  from  the  question  of  value  of  security 
offered. 

Where  the  applicant  was  a  young  woman  residing  with  her  father  the 
application  was  refused. 

[September  22,  1870.] 

An  order  was  moved  for  to  grant  a  loan  of  $500,  now 
standing  in  Court  to  Mary  Jane  Cunningham  on  mort- 
gage. A  valuation  of  the  property,  shewing,  as  it  was 
contended,  that  the  property  was  a  sufficient  security, 
and  a  memorandum  of  the  title  was  produced. 

The  Secretary.--!  refuse  this  order.  The  proposed 
borrower  is  a  young  woman  living  with  her  father,  and 
the  Court  does  not  lend  money  except  to  persons  of 
undoubted  credit,  apart  from  the  mere  question  cf  the 
value  of  the  property,  proposed  as  security  for  the  loans. 
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TuRLEY  V.  Meyers, 

Sequestration. 

Where  a  sequestration  to  compel  the  performance  of  a  decree  had  been 
issued  against  a  person  who  subsequently  died.  Held,  that  the  writ 
could  be  revived  against  his  heirs. 

Semhle,  That  sequestration  issued  on  mesne  process  can  not  be  revived. 

[October,  ]870.] 

A  sequestration  had  been  issued  againsii  a  defendant 
to  compel  the  performance  of  a  decree,  the  defendant 
died  and  the  seqestration  was  revived.  Afterwards  one 
of  the  heirs  made  a  lease  of  certain  mill  premises  to  a 
tenant,  who  was  to  make  improvements  and  repairs  on 
the  property,  and  deduct  the  outlay  from  the  rent. 
The  sequestrators  notified  the  tenant  to  attorn  to  them, 
and  the  tenant  signed  a  memorandum  agreeing  to 
become  tenant  to  the  sequestrators  "  according  to  the 
terms  of  his  tenancy."  He  subsequently  made  certain 
repairs,  an  account  of  which  he  furnished  to  the  seques- 
trators, and  claimed  to  have  the  amount  allowed  as  part 
payment  of  his  rent. 

Mr.  Bodgins^  for  the  plaintiff,  moved  to  compel  the 
tenant  to  pay  ths  whole  of  the  rent  to  the  sequestrators 
without  auy  deduction  for  the  repairs. 

Mr.  C.  Moss,  contra,  submitted  that  the  sequestration 
had  lapsed  by  the  death  of  the  defendant  and  could  not 
be  revived,  that  the  tenant  was  not  therefore  bound  to 
attorn  at  all,  and  although  he  had  chosen  to  do  so  he 
only  did  so  on  the  terms  of  his  tenancy  to  the  defend- 
ant's heir,  and  could  onl}'  be  compelled  to  pay  rent 
according  to  it ;  and  he  urged  that  the  sequestrator  had 
acquiesced  in  that  view,  and  waived  any  right  he  might 
otherwise  have  had  by  accepting  the  attornment  and 
receiving  payment  on  account  of  the  rent. 


1870. 
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Strong,  V.  0. — It  is  clear  from    Pemherton  on  1870. 
Revivor,  p.  153,  and  the  authorities  there  collected  that  ^"^TT*^ 

'  ^  '  ^  ^  Turley 

there  is  nothing  in  the  point  which  was  taken  on  these  ^^Jy^^^ 
motions  that  the  writ  of  sequestration  cannot  be  revived. 
The  distinction  I  find  to  be  as  I  suggested  between 
sequestration  on  mesne  process,  and  the  like  process 
to  compel  performance  of  a  decree.  The  former  being 
for  a  personal  contempt,  dies  with  the  person,  the  latter 
is  susceptible  of  revivor,  and  of  revivor  against  the  heir 
or  devisee  where  the  lands  would  be  assets  available 
for  the  payment  of  the  debt.  As  to  the  merits  of  this  , 
application,  I  have  come  to  the  conclusion  that  the 
Sheriif 's  OfiQcer  and  MaCallan  misunderstood  each  other, 
the  former  supposing  that  by  the  attornment  he  was 
continuing  the  old  tenancy  at  the  former  rental,  whilst 
McCallan  assumed  that  he  was  becoming  tenant  under 
the  sequestration  on  the  same  terms  he  had  agreed  on 
with  Mr.  Meyers^  who  I  need  not  say  had  no  authority 
to  make  the  lease.  I  think  under  this  finding  on  the  Judgment, 
facts  that  the  proper  order  to  make  will  be  as  in  Reid 
V.  Middleton  [a\  (a  case  of  a  receiver),  that  it  be 
referred  to  the  Master  to  fix  an  occupation  rent  which 
McCallan  should  be  charged  with  in  respect  of  his  past 
occupation,  and  that  the  Master  do  ascertain  what  rent 
is  due  by  him  on  the  footing  of  such  occupation  rental, 
giving  credit  for  what  he  has  paid  the  seqestrators,  or 
what  he  has  expended  in  necessary  repairs ;  and  that 
McCallan  pay  over  the  balance  to  the  sequestrators, 
and  that  he  be  at  liberty  to  elect  either  to  continue 
his  occupation  at  the  occupation  rent  to  be  fixed,  or 
to  deliver  up  possession  to  the  sequestrators  who  in 
that  case  should  let  the  premises  to  a  new  tenantj  first 
applying  in  the  usual  way  for  leave  to  set  and  let.  I 
give  no  costs. 


(a)  T.  &  R.  455, 
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1870. 

^.'^  Beard  v.  Gray. 

Computation  of  time — General  Order  \QZ— Setting  down  cause. 

In  computiDg  the  time  for  setting  down  a  cause  the  day  on  which  it 
is  set  down,  and  the  first  day  of  hearing  are  both  excluded.  There 
should  fourteen  clear  days  intervene. 

[Chambers,  October  14,  1870.] 

Mr,  C.  Moss  moved  to  .strike  this  cause  off  the  list  of 
causes  set  down  for  hearing  at  the  sittings  at  Cobourg, 
and  to  set  aside  the  notice  of  hearing  on  the  ground 
that  the  cause  was  not  set  at  least  fourteen  days " 
before  the  commencement  of  the  hearing  term  as 
required  by  General  Order  163. 

Mr.  ^.  Crombie,  contra. 

The  cause  had  been  set  down  on  the  4th  October  for 
the  18th,  and  notice  served  on  the  same  day. 

Mr.  Moss  refered  to  General  Order  168,  Zoueh  v. 
Empey  (a),  Beg.  v.  Trustees  of  Middlesex  (5),  Reg.  v. 
Trustees  of  Salop  ((?),  Reg,  v.  Aberdale  Can  Co,  (c?), 
Lester  v.  Garland  {e). 

Judgment.  Strong,  V.  C— -This  cause  was  set  down  by  plaintiff, 
and  notice  of  hearing  served  on  the  4th  of  October  for 
the  Cobourg  sitting  on  the  18th.  The  defendant  moves 
to  set  aside  the  notice  of  hearing  and  to  strike  the  cause 
out  of  the  paper,  upon  the  ground  that  it  was  not 
entered  in  dae  time.  The  question  depends  upon  the 
meaning  of  the  words  "  at  least  fourteen  days  "  in  the 
General  Order  163.  No  authority  is  produced  to  shew 
that  this  order  has  received  any  judicial  construction, 


(a)  4  B.  &  Aid.  522.  (6)  14  L.  J.,  N.  S.,  M,  C,  139= 

(c)  8  Ad.  &  E.  1 73,  7  L.J,  N.S,  M.C,  66.  (d)  19  L.  J.,  N.  S.,  Q.  B.,  261. 
(e)  16  Ves. ;  248,  257. 
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though  the  IT.  C.  Law  Journal,  vol.  3,  N.  S.  p.  31,  is  1870. 
referred  to,  but  this  merely  states  a  supposed  dictum  "^"^^^ 
of  Chancellor  Van  Kouglinet  without  referring  to  any 
case  decided  by  him.  I  do  not  think  I  can  treat  this 
supposed  dictum  as  binding  me  in  the  face  of  the 
strong  and  direct  authorities  produced  by  Mr.  Moss^ 
which  shew  that  the  words  ''at  least"  require  that  in 
the  computation  of  the  fourteen  days,  the  day  of 
enterinoj  and  servinoj  of  notice  should  be  excluded. 
Indeed  if  there  was  no  decision  in  point,  I  should  think 
it  clear  that  the  expression,  at  least  fourteen  days,"  * 
meant  fourteen  clear  days.  As  there  seems  to  have 
been  an  opinion  in  the  profession,  countenanced  by  the 
passage  I  have  referred  to  in  the  U.  C.  Law  Journal, 
that  the  contrary  was  the  correct  construction,  I  grant 
the  motion  without  costs. 


Allan  v.  Gamble. 

Parties — Pleading — Demurrer—  Where  heir  or  personal  reprmntaiive 
should  sue. 

Where  a  bill  had  been  filed  against  an  alleged  trustee  for  breach  of 
trust,  which  it  was  stated  in  the  bill  consisted  of  the  sale,  and 
receipt  by  him  of  the  proceeds  of  certain  real  estate,  which  by  the 
terms  of  the  trust  he  was  to  sell  absolutely,  and  hold  the  proceeds 
on  the  trusts  specified,  it  was  held,  that  such  a  bill  could  only  be 
sustained  by  the  personal  representative  of  the  cestui  qui  trust. 

A  demurrer  for  want  of  equity  to  a  bill  by  the  next  of  kin  was  in 
such  a  case  allowed  with  costs. 

[Court,  October  17,  1870.] 
Mr.  Kennedy,  in  support  of  the  demurrer. 
Mr.  Bodgins,  contra. 

Mr.  Kennedy  contended  that  the  bill  shewed  that  the 
property  in  question  had  been  converted  into  personalty, 
the  sale  was  absolute,  and  the,  trusts  could  only  be  as  to 
14— VOL.  III.  OHAMB.  R. 
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1870.  the  proceeds,  which  were  personalty,  and  the  personal 
■'^J'J^  representative  of  the  cestui  qui  trust  was  the  only 
^  \      person  interested  and  could  alone  file  a  bill. 

Gamble.  ' 

Mr.  IlodginSy  contra,  argued  that  here  there  was  no 
personal  estate  to  administer,  and  no  administrator 
could  be  appointed.  The  plaintiff  had  a  good  equity 
against  the  personal  representative,  and  could  take  his 
place,  and  seek  his  remedy  against  the  wrong  doing 
trustee  ;  the  orders  of  the  Court  were  intended  to  apply 
to  cases  of  this  kind. 


Strong,  V.C. — I  do  not  consider  that  the  orders  of 
the  Court  apply  at  all,  or  have  any  bearing  on  the 
matter-  I  am  clearly  of  opinion  that  the  demurrer  should 
be  allowed.  The  statement  in  the  bill  shews  plainly  a 
conversion  of  the  lands  referred  to  into  personalty,  and 
the  party  beneficially  entitled  is  the  proper  party  to  sue. 
Judgment.  The  only  cases  where  a  contrary  course  could  be  taken, 
would  be  where  the  personal  representative  fraudulently 
colluded  with  the  debtor.  The  bill  is  clearly  demurrable, 
not  merely  for  want  of  parties,  but  for  want  of  equity. 
I  therefore  allow  the  demurrer  with  costs.  I  refuse 
leave  to  amend:  the  present  plaintiff  appears  to  have  no 
7aWUS  standi.  A  bill  by  the  personal  representative  will 
be  a  new  bill,  and  cannot  be  made  under  an  order  to 
amend. 
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1870. 

Harris  v.  Meyeks.  v-^^ 

Sequestration — Delay  in  proceeding. 

When  a  sequestration  had  issued  to  compel  payment  under  a  decree, 
and  there  appeared  to  have  been  considerable  delay  in  enforcing  the 
payment  of  rents,  during  which  period  the  defendant  had  died  and 
one  of  his  heirs  had  received , sundry  sums  for  rent,  a  motion  that 
such  rents  be  paid  over  again  to  the  sequestrators  by  the  tenants 
was  refused,  and  the  tenants  ordered  to  attorn  as  to  future  rents 
only. 

[Chambers,  October  21,  1870.] 

« 

Mr.  Hodgins  moved  that  certain  tenants  of  premises 
sequestered  in  this  cause  be  ordered  to  pay  arrears  of 
rent  to  the  sequestrator,  and  that  they  be  ordered  to 
attorn,  and  sequestrator  have  liberty  to  sue,  kc. 


It  appeared  from  the  affidavit  filed,  that  one  of  the 
tenants  had  died,  and  the  present  tenant,  Andrew  S. 
Barton,  had  received  no  notice  of  the  sequestration  pro- 
ceedings and  had  paid  the  rent  to  one  of  the  heirs,— 
another,  Ferguson^  had  not  been  served  with  notice  to 
attorn,  and  had  paid  the  rent  to  the  heir  under  threat  of 
distress ;  he  had  not  been  called  on  for  rent  for  two 
years.  The  defendant  in  the  cause  against  whom 
sequestration  had  originally  issued  had  died  21st  August, 
1868,  the  suit  was  revived  16th  April,  1869,  the  appli- 
cation to  compel  payment  had  been  first  brought  on  in 
March,  1870. 

Mr.  Bain,  on  the  part  of  the  several  tenants,  urged 
the  great  delay  that  had  taken  place  on  tht^  part  of  the 
plaintiff,  that  the  tenants  had  been  obliged  to  pay  under 
threat  of  distress,  and  should  be  protected :  he  cited 
Wilson  V.  Metcalfe  (a). 

Mr.  Ilodgins,  contra,  referred  to  the  judgment  of  the 
Chancellor  in  Harris  v.  Meyers  (6),  contending  that  the 


(a)  1  Beav.  263. 


(6)  2  Chan.  Chamb.  121. 
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1870.  tenants  should  pay  to  the  sequestrator,  and  had  paid  the 
'^^^'^  heir  at  their  own  risks. 

Harris 

V. 

Meyers. 

Strong,  V.  C,  held  that  as  to  the  rents  already 
paid  no  order  should  be  made  against  the  tenants,  but 
that  they  be  ordered  to  attorn  and  pay  future  rents  to 
sequestrators. 


Walker  v.  Niles. 

Interpleader — Security  for  costs. 

The  claimant  under  an  interpleader  issue,  if  out  of  the  jurisdiction,  ii 
bound  to  give  security  for  costs. 

[Chambers,  October  21,  1870.] 

Mr.  Spencer  moved  on  the  part  of  plaintiff  to  amend 
an  interpleader  order  granted  in  this  cause,  by  extending 
the  time  for  trial  of  the  interpleader  issue,  the  time 
granted  having  expired  ;  and  that  the  claimant  of  the 
goods  the  plaintiff  in  the  trial,  give  security  for  costs, 
he  having  left  the  jurisdiction. 

Mr.  Boyd,  contra. 

There  having  apparently  been  delay  in  proceeding 
with  the  irial,  the  claimant  was  put  upon  terms  to  go  to 
trial  either  at  the  coming  Assizes  at  Cobourg,  or  the 
Winter  Assizes  at  Toronto  ;  and  it  being  shewn  that  he 
had  left  the  jurisdiction,  he  was  ordered  to  give  security 
for  costs. — Strong,  V.C.  - 
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1870. 


Frietsch  v.  Winkler. 

Amendment — Changing  venve. 

Under  an  order  to  amend  obtained  on  prcecipe,  a  change  in  the  venue 
laid  in  the  bill  cannot  be  made, 

A  cause  set  down  for  hearing  at  the  county  town  named  in  the 
amendmentg,  was  ordered  to  be  struck  out  of  the  list. 

[Chambers,  October  21,  1870.] 


Mr.  A.  HosMn  moved  to  strike  this  cause  out  of  the 
the  list  of  causes  for  hearing  at  the  hearing  and  exami- 
nation term  at  Goderich,  on  the  grounds  that  the  venue 
had  not  properly  been  laid  at  Goderich,  and  the  cause 
was  irregularly  set  down  for  hearing. 

The  facts,  established  by  the  aflidavits  filed,  and  as 
far  as  they  are  material  appeared  to  be,  that  the  venue 
in  the  bill  was  originally  laid  at  Walkertown, — where  no  g, 
sittings  of  the  Court  are  held,  that  subsequently  plaintiff 
obtained  an  order  to  amend  on  prsecipe,  and  amended 
the  bill  on  the  files  by  changing  the  venue  to  Goderich, 
but  the  office-copy  bill  was  not  amended,  nor  was  a  copy 
of  the  order  to  amend  served,  A  notice  of  setting 
down  cause  was  served  on  defendant's  solicitor,  stating 
by  mistake  Guelph  as  the  place  of  hearing ;  on  dis- 
covering this  error  plaintiff  served  defendant's  solicitor 
with  a  notice  of  countermand  which  he  accepted,  and 
plaintiff's  solicitor,  as  he  alleges,  then  told  defendant's 
solicitor  that  the  cause  was  to  be  heard  at  Goderich, 
and  mentioned  the  change  made  in  the  bill  filed,  and 
afterwards  gave  notice  of  hearing  for  Goderich.  The 
defendant  had  answered. 

Mr.  JECoshin  contended  that  a  change  in  the  venue  of 
a  bill  could  not  be  made  under  an  ex  parte  order  to 
amend.  That  ev'en  if  it  was  otherwise,  here  the  amend- 
ments had  never  been  completed,  the  office-copy  bill  not 
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,1870.  having  been  amended  or  the  order  to  amend  served.  It 
"""""Y^  -vvas  clearly  irregular  to  set  down  the  cause  for  Goderich, 

Frietsch  ^         o  •> 

Winkler  plaintiff  desired  to  chaiige  the  venue,  he  should  have 
moved  on  notice  to  do  so. 

Mr.  C.  Moss,  contra,  argued  that  an  amendment  of  a 
bill  might  be  made  in  the  margin  as  well  as  in  the  body 
of  the  bill,  that  such  amendments  came  within  order  80 
as  to  the  correction  of  clerical  errors, — plaintiff  could 
obtain  such  an  order  at  any  time- — the  plaintiff  could 
change  the  venue  by  amending.  The  defendant  if  he 
wished  to  change  it  must  of  course  move  on  notice.  As 
to  the  irregularity  in  making  the  amendments  and 
amending  office-copy  bill,  defendant  cannot  now  allege 
that  objection,  having  waived  it  by  answering.  The 
notice  of  hearing  at  Goderich  had  been  given  nine  days 
before  the  application  was  made.  The  delay  in  moving 
was  itself  a  waiver  of  any  irregularity. 

Mr.  Moslem. — As  to  the  delay  in  applying,  we  come 
thirteen  days  before  the  sittings  which  should  be  early 
enough. 

Page  130,  Con.  Orders,  221 ;  Order  79 ;  Order  80 
were  referred  to. 

Judgment.  Thb  SECRETARY  Considered  that  the  irregularity  as 
to  the  amendments  had  been  waived  by  the  defendants 
answering,  that  defendant  had  had  notice  of  the  change 
of  venue  on  the  31st  August,  (the  time  of  the  service  of 
the  countermand  of  the  notice  for  Guelph,  and  the  con- 
versation with  regard  to  the  change  to  Goderich),  and 
held  that  a  change  of  venue  could  be  made  under  an 
order  to  amend.  From  this  decision  the  defendant 
appealed,  and  the^  matter  came  on  to  be  heard  before 
Strong.  V.  C. 

V    Mr.  Fitzgerald,  for  the  defendant,  appealing,  Mr. 
Moss,  contra. 
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Mr.  Fitzgerald  took  the  same  grounds  as  had  been  1870. 
taken  before  the  Secretary  on  the  part  of  the  defendant, 
and  argued  that  no  change  in  the  venue  had  in  reality 
ever  been  made,  no  notice  of  such  amendments  as  it  was 
contended  had  been  made  was  ever  given  to  defendant, 
the  only  way  of  notifying  him  was  to  amend  his  office- 
copy  bill,  and  not  to  give  him  verbal  notice  in  a  casual 
conversation.  To  hold  otherwise  would  unsettle  the 
practice.  No  order  to  amend  had  been  served,  and  it  * 
could  not  be  contended  that  defendant  was  bound  to 
notice  such  an  amendment  if  it  could  be  made,  which  it 
was  contended  it  could  not  be  under  an  ex  parte  order 
to  amend. 


Strong,  V.C. — The  defendant's  solicitors  were  justi- 
fied in  relying  on  the  office-copy.  I  cannot  impute 
notice  to  him  merely  from  the  alleged  casual  conver- 
sation ;  my  opinion  is,  that  no  change  of  venue  can 
be  made  under  an  order  to  amend;  and  I  shall  act  on  Judgment, 
that  view  in  the  absence  of  any  authority  to  the  con- 
trary.   The  order  must  be  reversed  with  costs. 


Thompson  v.  Macaulay. 

Sale  instead  of  foreclosure  where  refused. 

After  a  decree  for  fov-eclosure,  the  defendant  applied  in  Chambers  for 
an  order  for  sale,  the  property  mortgaged  being  worth  $1000,  and 
the  mortgage  being  for  $157;  and  that  the  usual  deposit  might  be 
dispensed  with.  The  Secretary  considered  the  General  Order 
imperative,  and  refused  the  application. 

'  [1870.] 

Mr.  Fenton  moved  on  notice  on  behalf  of  the  defend- 
ant for  an  immediate  sale  of  his  lands,  instead  of  fore- 
closure. He  also  asked  to  be  relieved  from  paying  the 
usual  deposit.  -  The  defendant  shewed  by  affidavit  that 
he  is  very  ill,  and  unable  to  work,  and  very  poor.  The 
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1870.  land  is  said  to  be  worth  $1,000  cash,  and  the  mortgage 
"--r-^  about  3157. 

Thompson 

V. 

IVIaeaulay. 

Mr.  Fenton  said  that  the  object  of  requiring  the 
deposit,  was  to  prevent  the  danger  of  loss  to  the  plaintiff 
of  the  expenses  of  a  sale.  Here  there  was  no  danger 
of  it,  as  the  land  was  worth  $1,000,  and  the  mortgage 
was  only  $157. 

Mv,  MosiSy  contra,  said  the  plaintiff  was  an  executrix, 
and,  acting  in  that  fiduciary  position,  could  not  consent. 
He  thought  that  if  the  property  was  worth  so  much,  the 
defendant  would  do  better  to  raise  a  new  loan  upon  it. 

Judgment.  The  Secretary  refused  the  application.  He  could 
not  vary  a  decree  in  Chambers,  and  could  not  dispense 
with  payment  of  the  deposit  in  the  face  of  the  General 
Order. 


Seymour  v.  Longworth. 

Production  of  documents. 

Under  an  order  to  produce  taken  out  by  one  defendant,  other  defend- 
ants have  no  right  to  compel  production  or  inspection. 

A  motion  for  a  further  affidavit  by  a  defendant  under  such  circum- 
stances refused  with  costs. 

Mr.  C,  MosSf  for  defendants,  moved  for  an  order  that 
plaintiff  make  further  affidavit  on  production,  or,  in 
default^  that  the  bill  be  dismissed. 

It  appeared  that  the  plaintiff  resided  in  England,  and 
that  the  business  to  which  the  suit  related  was  carried 
on  in  this  Province  by  an  agenc,  who  made  the  affidavit 
on  production,  and  offered  to  produce  all  books,  papers, 
&c.,  relative  to  the  matter. 
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Mr.  Moss  contended  that  the  order  and  affidavit  on  1870. 
production  was  a  practice  established  in  lieu  of  the  ^""^-v^- 

^  ...  Seymour 

interrogatories  as  to  documents,  under  a  bill  by  plaintiff  ^  v. 
or  a  cross  bill  if  defendant  was  seeking  the  discovery, 
and  that  he  was  entitled  to  an  affidavit  by  the  party. 
He  cited  Beaufort  v.  Taylor  {a),  Mcintosh  v.  (7.  W.  B. 
Co.  (5),  Wyman  v.  Bradstreet  (c),  Phillips  v.  Evans  [d). 

Mr.  Macdonald,  contra.  This  application  is  made 
by  the  defendants  Longworth  ^  Lizars.  The  order  to 
produce  was  issued  on  the  application  of  the  defendant 
Longworth ;  the  defendant  Lizars  cannot  therefore  be 
heard  on  this  application.  Longworth  is  not  entitled  to 
production,  as  he  has  filed  a  disclaimer.  Under  the  old 
practice  if  the  defendant  wished  to  obtain  discovery  he 
was  obliged  to  file  a  cross-bill,  but  could  only  have  dis- 
covery of  facts  material  to  his  defence  to  the  original 
suit :  here  the  defendant  Longworth  offers  no  defence, 
but  in  fact  disclaims  all  interest  in  the  suit,  and  cannot 
therefore  obtain  discovery  or  production.  He  cited 
^YalkerY.  Kennedy  (e),  NichollY.  Elliott  (f)- 

The  Secretary. — This  motion  must  be  refused.  Judgment. 
Under  an  order  to  produce  issued  by  one  defendant,  other 
defendants  have  no  right  to  compel  production  or 
inspection.  The  defendant  Longtvorth,  on  whose  behalf 
this  application  is  made,  could  not  have  filed  a  cross 
bill  for  discovery,  so  he  cannot  enforce  production. 
Motion  refused  with  costs. 


(a)  2  Hare,  245.  (b)  16  Jur.  989. 

(c)  2  Chan.  Chamb.  R.  77.  (d)  2  Y.  &  C.  647. 

(e)  5  W.  R.  39G.  (/)  3  Grant  586. 
15 — VOL.  Ill,  CHAMB.  REP. 
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1870. 

' — V — '  Hooper  v.  Hooper. 

Alimony. 

Where  in  an  alimony  case,  no  one  appearing  for  the .  defendant,  an 
order  had  been  made  for  interim  alimony  for  the  amount  endorsed 
on  the  bill,  which  the  defendant  considered  excessive  :  on  a  motion 
by  him  to  set  the  order  aside,  a  reference  was  directed  on  payment 
of  the  costs  {dives  costs)  of  the  application. 

[December,  1870.] 

Mr.  Oattanaeh  moved  to  set  aside  an  order  made  for 
the  payment  of  $50  per  month  interim  alimony,  the  bill 
had  been  endorsed  for  that  amount,  and  no  one  appear- 
ing for  the  defendant  the  order  had  been  granted ;  on 
an  application  to  the  Secretary  to  open  the  matter,  he 
had  desired  that  it  be  brought  before  a  Judge. 

Mr.  McLennan  objected  that  the  motion  was  in  effect 
an  appeal  from  the  order,  and  should  be  treated  as  such; 
Argument.      should  bo  made  on  the  usual  notice  and  confined  to 
the  material  on  which  the  order  was  made. 

Mr.  Oattanaeh  did  not  move  by  way  of  appeal,  but 
came  now  to  make  a  substantive  motion  on  new 
material ;  it  had  been  by  mistake  that  no  one  appeared 
before  the  Secretary;  it  was  never  intended  to  admit  the 
correctness  of  the  amount  claimed.  Ho  then  proposed 
to  read  affidavits  to  support  a  case  for  reducing  the 
amount,  when 

Mr.  McLennan  objected  that  no  notice  of  reading 
these  affidavits  had  been  given  on  the  original  motion 
before  the  Secretary. 

The  affidavits  were  allowed  to  be  read,  and  Mr. 
Oattanaeh  contended  that  they  made  out  a  sufficient  case 
for  a  reference  to  the  Master  to  inquire  the  amount  of 
defendant's  estate,  and  report  a  proper  allowance ;  $50 
a  month  was  an  excessive  amount,  when  it  is  considered 
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that  here  defendant  sets  up  adultery;  and  if  he  succeeds 
at  the  hearing,  he  would  be  injured  by  having  had  to 
pay  a  large  sum  for  interim  alimony  in  the  meantime. 
He  referred  to  Seveim  v.  Severn  in  this  Court,  [a). 

Mr.  McLennan. — The  order  made  must  prima  facie 
be  held  to  be  correct.  The  first  ground  relied  on  as  to  ^ 
the  alleged  mistake,  is  merely  an  allegation  of  negli- 
gence on  defendant's  part ;  it  is  not  even  shewn  how 
such  negligence  occurred,  and  the  Court  will  not  indulge 
a  party  under  such  circumstances ;  he  makes  no  case 
therefore  for  indulgence.  As  to  the  allowance  being 
excessive,  the  presumption  is  that  it  is  right;  and  it  is  not 
expedient  nor  the  policy  of  the  Court  on  a  motion  like 
the  present  to  go  into  the  merits ;  the  allowance  is  only 
temporary,  and  the  merits  will  be  dealt  with  at  the 
hearing.  The  plaintiff  stands  in  the  same  position  as 
if  he  had  opposed  the  order  before  the  Secretary. 
Motions  will  be  entertained  to  reduce  permanent  ali-  Argument, 
mony,  but  not  interim  alimony ;  a  contrary  course 
would  lead  to  endless  applications  to  reduce  or  increase 
interim  alimony,  to  the  harassing  of  both  plaintiffs  and 
defendants,  a  result  to  be  discouraged  by  the  Court. 
But,  apart  from  the  question  of  the  expediency  of  inter- 
ference, defendant  has  made  no  case  for  a  reduction  of 
the  amount ;  he  speaks  only  in  general  terms  and  says 
he  is  poor,  but  gives  no  particulars  of  his  circumstances; 
he  does  not  deny  selling  large  timber  limits,  receiving 
$2000  in  payment  and  a  mortgage  for  a  large  amount ; 
he  tells  nothing  as  to  what  his  receipts  are  from  his  mill, 
and  gives  no  opportunity  to  the  .Court  of  judging,  whether 
the  allowance  is  too  much  or  too  little,  all  of  which  it  was 
necessary  to  have  done ;  the  farm  spoken  of  is  in  his 
hands,  but  he  neglects  to  shew  what  he  makes  out  of  it. 
As  to  the  question  of  adultery,  a  defendant  might  by 
setting  that  up  resist  an  allowance  in  every  case  up  to 


1870. 

Hooper 

V. 

Hooper. 


(a)  7  Grant  R.  109. 
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the  hearing.  Vic.  32,  c.  15,  s.  81,  Ont.,  and  Grlennie  v. 
Glennie,  were  referred  to. 

Mr.  OattanacJi,  in  reply,  argued  that  the  defendant 
shewed  that  the  farm  left  him  was  worth  less  than  the 
encumbrances  on  it,  and  the  rental  would  not  pay  the 
interest  on  them,  and,  besides  that,  he  says  he  has  no 
property. 

MoWAT,  V.  C— The  defendant's  affidavit  is  not 
altogether  satisfactory,  but  under  the  practice  he  is 
entitled  to  a  reference,  and  it  must  be  granted  on  pay- 
ment of  costs  (which  will  be  dives  costs)  of  this  applica- 
tion, but  not  the  costs  of  the  reference, 

[Mr.  McLennan  pressed  for  the  costs  of  the  reference 
also,  on  the  ground  that  defendant  was  obtaining  an 
indulgence.] 

Judgment  The  Vice  Chancellor. — I  feel  that ;  and  that  is 
the  reason  I  give  the  costs  of  the  application ;  but  as  to 
the  costs  of  the  reference,  under  the  statute  you  would 
be  only  entitled  to  disbursements  if  you  fail  in  the  suit. 
The  order  will  direct  that  the  Master  name  the 
amount  of  the  disbursements,  unless  the  full  amount  of 
$50  per  month  is  found  properly  payable — in  which  case 
defendant  must  pay  full  costs  of  the  reference. 
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18T0. 

Jones  v.  Huntingdon.  v-- 

Scandal  and  imperimence — Examination  of  plaintiff. 

'  Plaintiff  filed  a  bill  for  specific  performance  of  a  contract,  alleged  to 
be  made  with  defendant  at  an  auction  sale  of  lands  at  which  plain- 
tiff was  a  bidder,  the  defendant  set  up  that  plaintiff  bought  as  his 
agent,  that  plaintiff  was  a  puffer,  and  the  sale  illegal.  Plaintiff 
moved  to  strike  out  the  allegations  as  to  the  sale  being  illegal  t 
on  the  grounds  stated  as  scandal  and  impertinence,  and  defendant 
moved  that  plaintiff  submit  to  examination,  he  having  refused 
to  answer  questions  relating  to  the  alleged  fraudulent  features 
of  the  transaction. 
Held,  that  the  matter  being  material  was  not  scandalous,  and  that 
plaintiff  must  answer  all  proper  questions. 

[November,  1870.] 


Hon.  E.  B.  Wood^  for  plaintiff,  moved  on  notice  to 
strike  out  certain  passages  and  allegations  contained  in 
in  defendants'  answer,  on  the  ground  that  thej  were 
scandalous,  impertinent,  and  irrelevant. 

Mr.  J.  A.  Boyd^  contra,  and  bj  way  of  cross  motion 
moved  that  the  plaintiff  be  ordered  to  attend  and  be 
examined  and  answer  certain  questions  which  had  been 
put  to  him  (founded  on  the  alleged  scandalous  matter), 
or  be  committed,  or  that  he  be  ordered  to  answer,  and  in 
default  that  the  bill  be  dismissed.  It  appeared  that  the 
plaintiff  had  filed  his  bill  against  the  defendant  alleging 
a  purchase  by  him,  the  plaintiff,  of  certain  premises  from 
the  defendant,  and  praying  specific  performance.  The 
defendant  answered  denying  any  contract,  alleging  that 
no  memorandum  in  writing  had  been  signed  by  him  and 
pleaded  the  Statute  of  Frauds,  and  also  alleging  that 
the  lands  in  question  were  put  up  for  sale  at  public 
auction,  that  the  defendant  had  requested  the  plaintiff 
to  attend  and  bid  in  certain  lands,  that  plaintiff  had 
consented  and  agreed  so  to  bid  as  his  agent,  that  the 
plaintiff  did  so' attend  and  bid  at  the  said  auction,  and 
the  lands  in  question  were  knocked  down  to  him — that 
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1870.  such  sale  was  without  reserve,  and  that  plaintiff  was  a 
'puffer  at  the  sale  and  his  act  illegal — that  plaintiff  had 
so  acted  at  the  auction  as  to  injure  the  sale,  that  the 
property  was  worth  a  very  much  larger  sum  than  that 
offered,  and  that  the  whole  proceeding  was  a  scheme  of 
the  plaintiff  to  get  the  lands  cheap. 

Mr.  Wood.  The  bill  sets  up  a  contract  and  asks 
specific  performance,  to  this  the  defendant  answers  suf- 
ficiently pertinently  in  the  1st,  2nd,  and  3rd  paragraphs 
of  his  answer;  but  he  then  goes  further  and  sets  up  an 
agreement  for  an  illegal  purpose  proposed  by  himself 
and  completed  and  carried  out  by  himself  and  the  plain- 
tiff, and  by  that  avoidance  of  law  and  merits  seeks  to 
get  rid  of  the  plaintiff's  claim.  Is  it  competent  to  a 
party  in  that  position  to  set  up  the  iStatute  of  Frauds  ? 
he  was  a  party  in  jpari  delictu.  He  cited  Malins  v. 
Freeman  (a),  St.  John  v.  St.  John  (5),  Story  (c),  Smith 
Argument.  V.  ReynoUs  {d). 

Scandal  will  not  be  struck  out  if  it  is  pertinent,  but 
here  the  bill  was  sufficiently  answered,  the  matter  there- 
fore was  not  pertinent^ — can  a  party  set  up  his  own  illegal 
acts, — the  statute  forbids  it.  The  answer  sets  up  that 
the  transaction  is  void  as  against  public  policy,  but  it 
does  not  lie  m  the  defendants  mouth  to  urge  this,  when 
the  parties  are  pari  delictu,  here  no  third  parties  are 
concerned.  No  innocent  party  is  injured — and  the 
transaction  is  no  more  against  public  policy  than  it  would 
have  had  the  Act  30th  Vic.  not  been  passed,  the  principle 
does  not  apply  as  between  the  parties  themselves,  {e). 

Mr.  Boyd.  If  relevant  at  all,  the  matter  complained 
of  can  not  be  scandalous.  (/)• 

(a)  4  Bing  N.  C.  395.  {b)  11  Ves  526. 

(c)  Sec  862.  {d)  Mosley  69. 

{e)  Broom's  Criminal  Law,  361  ;  Broom's  Legal  Maximi?,  692;  Re 
Ashe,  4  Ir.  Ch.  395  ;  31  Vic.  1  Out. 
(/)  See  Mad.  Pr.  391 ;  B-  v.  W—  31  Beavan,  342. 


Jones 

V. 

Huntingdon, 
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The  question  raised  by  the  alleged  scandalous  state-  1870. 
ments  cannot  be  decided  until  the  suit  is  tried  and  its 
relevancy  tested.  The  question  will  be  properly  disposed  ^ 
of  at  the  hearing  and  cannot  be  decided  on  a  motion 
like  the  present.  Even  if  the  revelancy  could  be  con- 
sidered now,  will  the  Court  say  that  the  case  set  up  by 
the  answer  is  not  relevant  to  the  matter  of  the  bill.  If 
the  contract  is  legal  the  Court  will  enforce  it,  if  not 
legal  the  Court  will  refuse  the  relief  with  costs ;  the 
matter  if  impertinent  will  be  struck  out  with  costs,  the 
Court  will  provide  for  this  at  hearing ;  if,  however,  it  is 
a  good  defence,  as  here  contended,  it  will  not  be  struck 
out.  (a). 

On  the  cross  motion  Mr.  Bo7/d  contended  that  the 
plaintiff  was  liable  to  answer  the  questions  put  to  him, 
and  in  default  should  be  committed  ;  he  should  at  any 
rate  be  ordered  to  answer  the  questions  put  to  him,  or 
the  bill  be  dismissed:  he  cited  Cfrainger  v.  Latham,  (p). 

Strong,  V.  C. — The  questions  raised  on  these  two  judgment, 
motions  appear  to  me  to  resolve  themselves  into  one  as 
to  the  revelancy  of  the  defence  set  up  in  the  answer. 
The  plaintiff  in  his  bill  states  that  he  purchased  at 
public  auction  certain  premises  of  the  defendant,  and 
seeks  specific  performance  of  the  contract  thus  made, 
the  defendant  answers  that  the  plaintiff  bought  such 
premises  in  pursuance  of  an  arrangement  between  them 
and  as  agent  for  the  defendant,  and  that  the  plain- 
tiff was  a  puffer  at  such  sale,  and  the  purchase  was  in 
contravention  of  the  Act  against  puffers,  31  Vic.  Ont.  1. 
The  plaintiff  moves  to  have  such  statements  in  the 
answer  struck  out  as  scandalous  and  impertinent,  and 
the  defendant  moves  that  plaintiff  be  ordered  to  submit 
to  examination  as  to  the  alleged  facts  attending  such 


(a)  Re  Ashe,  4  Ir.  Ch.  395  ;  Edwards  y.  Lord  Brougham,  1  W.  N.  93. 
'lb)  2  Chan.  Chamb.  313. 
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1870.    sale.    I  cannot  say  but  that  the  circumstances  set  up 
^""^^^  hy  way  of  defence  are  pertinent  to  the  issues  raised 
V-      in  the  plaintiff's  bill ;  and  if  this  is  so,  the  plaintiff  is 

Huntingdon.  '  . 

bound  to  answer  any  proper  questions  that  may  be  put 
to  him  in  respect  of  them. 

The  motion  to  strike  out  the  passages  complained  of 
will  therefore  be  refused,  and  an  order  made  that  plain- 
tiff answer  the  questions,  or  in  default  that  the  bill  be 
dismissed. 


Chard  v.  Meyers. 

Appeal. 

There  is  no  appeal  from  a  decision  on  a  question  which  is  by  the 
practice  purely  within  the  discretion  of  the  Judge. 

An  appeal  from  a  Master  was  allowed  after  an  interval  of  six  months 
(the  long  vacation  intervening)  when  it  was  considered  that  the 
interests  of  justice  warranted  it. 

[November,  1870.] 

Argument.  On  the  16th  September,  Mr.  D.  B.  Read,  Q.C., 
applied  to  the  Secretary  for  leave  to  appeal  from  a 
report  of  the  Master  at  Belleville,  which  had  been  filed 
on  the  25th  March  previous.  He  urged  that  the  vaca- 
tion had  intervened,  and  the  fourteen  days  during  which 
he  ought  to  have  appealed,  were  lost  to  him  in  conse- 
quence of  the  miscarriage  of  a  letter,  which  had  by 
mistake  been  sent  to  defendant's  house,  and  which  would 
have  informed  him  of  the  fact  of  the  report  having  been 
signed.  He  referred  to  Thomson  v.  Walher  («),  and 
Cousins  V.  McDougall  {h). 

Mr.   Macdonald,   contra,   urged    the   delay,  and 
claimed  that  the  motion  should  be  dismissed  with  costs. 


(a)  1  Cham.  B.  266. 


(5)  1  Cham  R.  213. 
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The  Secretary  remarked  that  the  affidavit  filed  did  1870. 
not  shew  when  the  letter  spoken  of  was  first  read  by  --"-^'^ 

.  .  *^  Chavd 

defendant,  that  the  delay  was  not  satisfactorily  ac-  v. 

'  ,       .  Meyers. 

counted  for,  and  refused  the  application  with  costs. 

The  Judge,  whose  w^eek  in  Chambers  it  was,  and 
whose  name  the  order  made  by  the  Secretary  bore,  was 
absent,  and  at  the  request  of  the  parties  Strong,  V.C., 
entertained  an  appeal  from  the  Secretary's  decision, 
and  reversed  the  order. 

The  matter  came  on  to  be  reheard  before  the  full 
Court. 

Mr.  Spencer,  for  the  plaintiif,  who  reheard. 
Mr.  D.  B.  Bead,  Q.C.,  contra. 

Mr.  Spencer  contended  that  the  Secretary's  order  Argument, 
should  be  assumed  to  be  correct  until ^shewn  to  be  bad, 
— it  is  in  effect  the  order  of  the  Judge  whose  name  it 
bears, — and  was  proceeding  to  argue  that  no  sufficient 
case  was  made  before  Strong,  Y.G.,  for  setting  it  aside. 
He  referred  to  the  orders  giving  the  Secretary  jurisdic- 
tion, Nos.  329,  210,  and  to  Gourlay  v.  Ingram  {a), 
Cfibbs  V.  Murphy  {h),  Bank  of  Montreal  v.  Wilson  (c) ; 
when  the  Court  suggested  that  the  matter  was  one 
purely  discretionary  with  the  Judge  who  made  the  order, 
and  that  an  appeal  would  not  lie. 

Mr.  Spencer  said  that  there  were  no  reported  case 
establishing  that  principle,  and  referred  to  Allen  v. 
Henderson  heard  before  the  Chancellor  in  November 
instant,  where  an  order  of  the  Secretary  dismissing  the 
bill  had  been  appealed  from  and  the  appeal  entertained, 
and  the  order  of  the  Secretary  was,  as  he  had  contended. 


(a)  2  Chan.  Chamb.  238.    (6)  2  Cham.  R.  132.    (c)  2  Chamb.  R.  117. 
16 — VOL.  in.  CHAMB.  BEP. 
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Meyers. 


1870.   an  order  of  the  Court,  and  the  same  principle  applied  as 
if  the  order  was  directly  that  of  a  Judge. 

McDonell  v.  McKay  {a),  was  referred  to  as  a  reported 
case  in  this  Court  expressly  on  this  point.  The  Court 
without  calling  on  Mr.  Read  to  reply,  dismissed  the 
appeal  with  costs. 


McCONNELL  V.  McCONNELL. 

In  an  administration  suit,  after  delay  on  the  part  of  the  plaintiff,  the 
conduct  of  the  reference  was  given  to  a  solicitor  representing  certain 
creditors  of  the  estate.  The  plaintiff's  solicitor,  with  the  consent  of 
the  defendant's  solicitor,  but  without  notice  to  the  solicitor  of  the 
creditors,  or  informing  the  Court  that  such  solicitor  had  the  conduct 
of  the  reference,  applied  in  Chambers,  and  obtained  an  order  to 
change  the  venue  from  Goderich  to  Stratford.  Such  order  was  on 
application  set  aside  with  costs. 

[November  19,  1870.] 

Mr.  Cassells,  for  creditors  having  the  carriage  of  the 
Argument,  dccree,  movcd  to  set  aside  an  order  made  in  Chambers 
for  changing  the  reference  in  this  cause  from  the  Master 
at  Goderich  to  the  Master  at  Stratford. 

The  suit  was  for  administration  against  an  executor 
by  a  legatee.  A  decree  had  been  obtained  with  a 
reference  to  Goderich.  The  decree  was  carried  into  the 
Master's  Office,  4th  February,  1870.  On  the  21st  April, 
plaintiff  not  having  proceeded,  the  carriage  of  the  decree 
was  given  to  the  defendant.  On  the  22nd  May,  a 
solicitor  w^is  appointed  to  represent  certain  creditors 
interested  in  the  estate ;  and,  nothing  further  having  been 
done,  on  the  11th  October  last  he  applied  to  the  Master 
at  Goderich  for  the  carriage  of  the  decree,  which  was 
given  to  him.  On  the  12th  October  he  took  out  and 
served  a  warrant  to  proceed.  Oa  the  14th  October  the 
plaintiff  applied  in  Chambers  for,  and  obtained  an  order 


(a)  2  Cham.  R.  245. 
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V. 

McCbnnell. 


changing  the  venue  from  Goderich  to  Stratford,  on  con-  1870. 
sent  of  the  defendant's  solicitor,  and  without  notice  to  the 
solicitor  for  the  creditors.  This  order  was  acted  on 
under  protest  by  the  solicitor  for  the  creditors  ;  and 
evidence  was  taken  before  the  Master  at  Stratford. 
The  present  application  was  to  set  aside  the  order. 

Mr.  Cassells  objected  to  the  order  on  the  ground' 
that  it  was  obtained  without  notice  to  Mr.  Elliott  who, 
on  behalf  of  the  creditors,  had  the  carriage  of  the 
reference  at  the  time. 


Mr.  C.  Moss^  for  the  plaintiff,  in  support  of  the  order, 
contended  that  the  order  was  taken  out  in  consequence 
of  an  agreement  between  the  solicitors  for  plaintiff  and 
defendant  before  the  carriage  of  the  decree  was  given 
to  the  creditors,  and  while  it  was  competent  for  them  to 
make  such  an  arrangement ;  that  the  warrant  taken  out 
by  Mr.  Elliott,  the  solicitor  for  the  creditors,  had  not  Argument, 
been  acted  on ;  that  the  fact  urged  of  the  change  of 
carriage  of  the  decree  not  having  been  brought  to  the 
notice  of  the  Secretary  was  not  of  the  importance  con- 
tended for  on  the  other  side,  as  the  cases  of  suppressio 
veri  were  cases  where  the  suppression  was  wilful,  which 
was  not  the  case  here.  • 

The  Vice  Chancellor  drew  counsel's  attention  to 
the  fact  that  the  order  was  obtained  whilst  Mr.  Elliott 
had  the  carriage  of  the  decree  ;  and,  apart  from  the 
question  of  whether  the  Master  should  have  given  him 
the  carriage,  Mr.  Elliott  was  entitled  to  notice,  and 
there  was  an  irregularity  in  the  order  being  taken  ex 
parte. 

Mr.  Moss  argued  that  the  objection  of  the  order  being 
made  ex  parte  should  have  been  stated  in  the  notice  of 
motion.  The  grounds  stated  in  the  notice  was  the 
suppression  of  facts  before  the  Secretary ;  this  was  what 
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1870.  he  was  called  on  to  meet,  and  the  Court  could  not  now 
consider  the  other  alleged  ground.  The  first  question 
was  whether  the  suppression  was  wilful  or  innocent  and 
inadvertent ;  if  not  wilful,  then  the  Court  could  consider 
the  Merits  generally,  and  the  regularity  of  changing  the 
carriage  of  the  decree;  if  wilful,  then  he  could  not  claim 
that  the  merits  could  be  gone  into.  He  further  contended 
that  a  solicitor  acting  for  a  small  class  of  creditors,  which 
represented  but  a  small  portion  of  the  estate,  ought  not 
to  have  the  control  v/here,  as  here,  the  assets  were  large 
— the  claims  were  small,  and  there  was  no  difficulty  in 
paying  them, — the  bulk  of  interest  was  on  the  part  of 
the  legatees,  and  they  would  be  more  careful  in  looking 
into,  and  testing  and  falsifying  the  adminstrator's 
accounts,  whereas  the  interest  of  the  creditors  would 
cease  with  the  payment  of  their  claims;  the  solicitors  of 
all  parties  chiefly  interested  had  agreed  in  having  the 
reference  transferred  to  Stratford,  which  was  a  con- 
sideration of  merit  entitled  to  weight :  he  referred  to 
Penny  v.  Francis,  (a). 

judgmeBt.  The  Vice  Chancellor. — After  the  cause  standing 
for  eight  months  in  the  Master's  Office  without  any 
step  being  taken,  I  can  not  say  that  the  Master  was  not 
right  in  giving  the  carriage^of  the  decree  to  the  creditors. 

Mr.  Moss.  The  plaintiff  is  now  prosecuting  his  suit 
with  diligence  and  taking  evidence  at  Stratford,  not  in 
consequence  of  any  pressure  from  Mr.  Elliott ;  and  the 
delay  previous  was  accounted  for  by  the  absence  of  the 
solicitor  for  defendant,  with  whom  the  defendant  was 
seeking  a  settlement  to  enable  him  to  complete  his 
accounts,  and  it  was  useless  pressing  him  in  the  absence 
of  such  solicitor. 

Mr.  Cassells  had  not  thought  it  necessary  to  file 
affidavits,  as  the  merits  could  not  be  gone  into  on  the 
present  motion. 


(a)  7  Jur.  N.  S.  247. 
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MowAT,  Y.  C— [Without  calling  on  Mr.  OasseUs  to  1870. 
reply.] — I  think  it  clear  the  order  must  be  discharged. 
When  it  was  obtained,  the  creditors  had  the  carriage  of 
the  decree,  and  the  fact  ought  to  have  been  stated  to  the 
Court.  I  am  not  prepared  to  say  that  if  I  had  to  go 
into  the  merits,  I  should  be  inclined  to  order  that  the 
plaintiff  should  have  the  carriage  of  the  decree, — his 
delay  has  been  very  great,  and  the  explanation  of  it 
is  not  satisfactory.  The  application  must  be  granted 
with  costs. 


McMuRRAY  V.  The   Grand  Trunk  Railway 
Company  of  Canada. 

Siaying  proceedings  pending  an  appeal. 

Aa  application  to  stay  proceedings  pending  an  appeal  from  an  order 
overruling  a  demurrer,  is  to  the  discretion  of  the  Court. 

Where  allowing  plaintiff  to  proceed  would  so  prejudice  the  defend- 
ant as  virtually  to  defeat  the  appeal,  proceedings  will  be  stayed, 
but  where  defendant  fails  to  shew  that  he  would  be  prejudiced,  a 
stay  will  be  refused. 

In  a  case  where  the  stay  moved  for  was  refused,  the  Court  ordered 
that  any  answer  put  in  should  be  without  prejudice  to  the  appeal 
from  the  order  overruling  the  demurrer. 

[November,  1870.] 

Mr.  Cassells,  mo^Qdi  on  the  part  of  the  defendants.  Argument, 
the  B-ailway  Company,  for  an  order  that  all  proceedings 
be  stayed  pending  an  appeal  by  the  defendant  from  the 
judgment  of  Strong^  V.C.,  on  the  demurrer  to  the  plain- 
tiff's bill. 

The  defendant  had  demurred  to  the  plaintiff's  bill 
for  want  of  equity  and  for  want  of  parties.  This 
demurrer  had  been  overruled  by  Strong^  V.C.,  and  an 
appeal  made  from  the  Vice  Chancellor's  judgment ;  the 
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1870.  present  motion  was  for  a  stay  of  proceedings  pending 
' — such  appeal. 

Mc  Murray 

T. 

G.T.  Railway 

Co.  Qrooks,  Q.C.,  and  Mr.  Rae^  contra,  took  a  pre- 
liminary objection  that  the  motion  should  have  been 
brought  on  to  be  heard  before  the  Judge  who  had  heard 
the  demurrer.  This  under  the  circumstances  was  over* 
ruled. 


Mr.  CrooJcs  proceeded  to  argue  the  motion,  contend- 
ing that  the  defendants  were  not  entitled  to  any  stay  of 
proceedings :  he  referred  to  Con.  Orders  369,  Morgan  s 
Orders,  Lord  v.  Calvin  {a),  Garcias  v.  Ricardo  (6),  as 
to  staying  proceedings  pending  order  overruling  plea ; 
King  of  Spain  v.  MacJiado  (c). 

Mr.  Oassells  contended  that  the  defendant  had  a 
right  to  a  stay  of  proceedings  ;  an  appeal  from  an  order 
on  demurrer  stands  in  a  different  position  from  an  appeal 
from  a  decree.  In  the  latter  case  it  was  a  matter  of 
discretion,  but  in  the  case  of  a  demurrer  a  defendant 
would  be  obliged  to  answer  and  disclose  his  case,  and 
the  injury  of  so  doing  might  be  irreparable  :  he  cited 
Smyth  V.  Simpson  (d),  Boulton  v.  Church  Society  (e), 
Wood  V.  Milner  (/),  King]  of  Spain  v.  Machado  (g), 
Garcias  v.  Ricardo  (h). 

Mr.  Crooks  argued  that  the  application  was  made  on 
insufficient  materials,  it  is  not  shewn  that  the  bond  for 
security  for  cost  of  appeal  is  filed  ;  and  if  filed,  it  is  not 
yet  allowed  as  sufficient,  no  sufficient  prima  facie  case 
is  made  out,  and  nothing  to  prove  that  the  proceedings 
are  not  merely  dilatory:  he  cited  Brake  v.  Brake  (z), 


(a)  1  Drew.  &  Sm.  475.  (6)  1  Phill.  498. 

(c)  4  Russell  560.  (d)  1  U.  C.  E.  &  A.  R.  40. 

(e)  2  Chan.  <:!hamb.  377.  (/)  1  J.  &  W.  636. 

{(/)  4  Russ.  560.  {h)  1  Phill.  498. 

{i}  3  . Hare  523. 
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Saunders  v.  Riehardson  (a),  Gheesewright  v.  TkoTU  (b).  1870. 
He  contended  further  that  the  defendant  would  not  be  ' 

McMurray 

prejudiced  by  answering,  inasmuch  as  answering  here  ^  ^  jj^iiway 
did  not  as  in  England  involve  discovery,  and' that  there- 
fore  the  English  cases  were  not  necessarily  applicable  : 
he  cited  Pen7i  v.  Bihley  [c). 

f 

Mr.  Cassells,  in  reply,  pointed  out  that  the  discovery 
on  cross-examination  here  was  equivalent  to  answering 
fully  as  in  England,  and,  that  the  very  cases  cited  b}^ 
Mr.  Crooks  to  shew  that  the  granting  a  stay  of  proceed- 
ings was  discretionary  with  the  Court,  shewed  also  that 
in  such  cases  the  stay  was  granted.  The  Court  in  Eng- 
land was  favourable  to  granting  a  stay  :  Barrs  v. 
Fewhes  (d). 

Spragge,  C. — It  is  not  contended  that  further  pro- 
ceedings in  the  cause  are  stayed  by  this  appeal ;  the 
application  to  stay  proceedings  proceeds  on  the  as- 
sumption that  they  are  not  so  stayed,  but  that  an  order 
of  the  Court  is  necessary.  I  think  it  is  not  as  of  course 
to  stay  proceedings  upon  an  appeal  from  an  order  over- 
ruling a  demurrer.  Where  indeed  the  putting  a  defend- 
ant to  answer  would  have  the  effect  of  defeating  the 
appeal,  there  is  an  obvious  propriety  in  the  English  deci- 
sions, that  in  such  a  case  proceedings  will  be  stayed ;  and 
it  is  put  by  Mr.  Morgan  {e)  ^'  when  a  demurrer  or  plea  to 
discovery  has  been  overruled,  and  the  defendant  appeals, 
the  Court  will  stay  proceedings  to  enforce  an  answer  if 
there  has  been  no  delay,  or  if  the  defendant  would  be 
prejudiced  by  answering;"  but  the  terms  in  which  this  is 
put,  shew  that  it  is  inapplicable  to  our  practice.  We  do 
not  enforce  an  answer,  and  as  to  discovery  by  examina- 
tion after  answer,  the  party  applying  to  stay  proceed. 


J  udgment. 


(fl)  2  W.  R.  358.  —  (b)  W.  N.  (1869)  81,  Dan.  Pr.  1351. 

(c)  3  L.  R.  Eq.  308.  {d)  1  L.  R.  Eq.  392. 

(e)  Morgan's  Orders  622. 
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1870.  ings  must  shew  that  he  would  be  prejudiced  in  that 
^J'J^^JJ^^  respect  if  the  cause  be  allowed  to  proceed.  The  appli- 
^  jjjj^gy  cation  is  always  to  the  discretion  of  the  Court,  and 
where  allowing  the  plaintiff  to  proceed  would  virtually 
defeat  the  appeal,  as  would  be  the  case  where  discover}'- 
would  be  obtained,  which  the  defendant  contends  the 
plaintiff  is  not  entitled  to,  proceedings  will  be  stayed 
but  where  the  defendent  fails  to  shew  that  he  would  be 
prejudiced,  they  will  not  be  stayed  any  more  where  t'he 
order  appealed  from  is  an  order  overruling  a  demurrer, 
than  where  the  order  is  of  a  different  nature.  I  cannot 
do  better  upon  this  point  than  quote  the  language  of  Sir 
James  Wigram  in  Drake  v.  Brake  {a).  Referring  to 
the  case  of  Wood  v.  Milner  (5),  before  Lord  Mdon,  he 
says,  "  If  the  case  of  Wood  v.  Milner  be  an  authority 
for  the  proposition  that  wheAever  an  order  overruling  a 
plea  or  demurrer  to  discovery  is  appealed  from,  the 
motion  to  stay  the  plaintiff's  proceedings  to  enforce  an 
answer,  pending  the  appeal  is  a  motion  of  course,  I  have 
nothing  to  do  in  the  present  case  but  to  make  the  order 
which  the  defendant  asks.  But  I  am  satisfied  that  case 
is  no  authority  for  any  such  proposition,  in  this  as  in 
similar  applications  the  discretion  of  the  Court  is 
appealed  to."  I  may  add  that  in  my  judgment  such  a 
proposition  aS  was  supposed  to  be  involved  in  the  decision 
of  Wood  V.  Milner  would  be  an  unsound  one.  As  a 
matter  of  discretion,  I  think  I  ought  not  to  stay  proceed- 
ings in  this  case.  It  is  not  suggested,  nor  is  there  room 
for  the  suggestion,  that  the  putting  in  of  an  answer,  or  the 
examination  of  officers  of  the  Company,  would  be  any 
prejudice  to  the  Company.  The  case  is  of  altogether  a 
different  nature  from  those  in  which  such  an  argument 
could  be  urged.  It  is  a  case  turning,  mainly  at  least,  upon 
the  construction  of  Acts  of  Parliament  and  upon  docu- 
mentary evidence.  The  venue  is  laid  at  Whitby,  where 
the  Sittings  commence  on  the  18th  of  the  present  month, 


Judgment, 


(a)  3  Hare  529. 


(5)  1  J.  &  W,  636. 
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the  Court  of  Appeal  sits  in  January  next.    If  I  should  1870. 
stay  proceedings  and   the  order  appealed   from    be  j^^^^^^ 
affirmed,  the  plaintiff  will  have  been  thrown  over  to  the  ^  ^  j„ 

'  i  G.T.  Railway 

Spring  Sittings  by  reason  of  an  appeal  from  an  order  c!o. 
which  was  rightly  pronounced.  Should  the  plaintiff' 
suceed  at  the  hearing  the  defendant  may  appeal  from  j 
the  decree,  raising  probably  the  same  question,  or  sub- 
stantially the  same  question,  as  has  been  raised  by  the 
demurrer  ;  though  there  may  of  course  be  questions  of 
fact  upon  which  as  yet  no  judgment  is  pronounced.  If, 
on  the  other  hand,  the  defendant  should  succeed  at  the 
hearing,  it  will  be  for  the  plaintiff  to  appeal  if  so 
advised.  Looking  at  the  fact  that  staying  proceedings 
now  would  involve  a  delay  of  some  five  or  six  months,  or 
perhaps  more,  in  bringing  the  cause  to  a  hearing,  and 
perhaps  a  still  longer  delay  before  the  final  disposition 
of  the  case,  that  it  is  probably  material  to  the  plaintiff 
to  have  an  early  adjudication  upon  his  rights,  with  a 
view  to  his  dealing  with  the  property  which  he  has 
leased  from  the  City,  and  that  so  far  the  judgment  of 
the  Court  is  with  him  ;  and  seeing  no  detriment  to  the 
defendant  at  all  correspondent  to  that  which  would  be 
suffered  by  the  plaintiff  in  case  it  should  turn  out  that 
he  is  in  the  right,  I  think  the  balance  of  convenience  is 
in  favour  of  not  staying  proceedings.  It  is  suggested, 
however,  that  if  the  defendant  the  Railway  Company 
should  be  put  to  answer,  which  of  course  the  Company 
may  be  expected  to  do  if  proceedings  are 'not  stayed, 
there  would  be  an  end  of  the  demurrer.  If  this  were 
the  inevitable  consequence  it  would  be  some  reason  for 
staying  proceedings, — there  is  a  coaflict  of  authority  upon 
the  point.  I  think  it  will  be  proper  to  take  a  course 
analogous  to  that  taken  in  Sanders  v.  Richardson  (a), 
i.e.,  order  that  any  answer  put  in  by  the  Company  shall 
be  without  prejudice  to  the  demurrer.  The  costs  of  this 
application  must  he  paid  by  the  Railway  Company. 


(a)  2  W.  R.  358. 
17 — VOL.  III.  CHAMB.  REP. 
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McMuRRAY  V.  Grand  Trunk  Railway  Company. 


To  compel  the  attendance  of  a  witness,  or  a  party  whom  it  is  sought 
to  examine,  he  must  be  duly  subpoenaed  or  served  with  an  appoint- 
ment eight  days  previous  to  an  examination. 

A  subpoena  should  not  be  dated  prior  to  the  time  at  which  the  party 
taking  out  such  subpoena  is  entitled  to  examine  the  party  or  witness 
served  with  subpoena. 

Where  a  party  plaintiff  in  a  cause  had  been  served  with  a  subpoena 
dated  before  he  was  regularly  liable  to  examination — a  motion  to 
commit  him  or  dismiss  his  bill  was  refused  but  without  costs. 


Mr.  Cassells  moved  to  commit  the  plaintiff  for  not 
attending  to  be  examined  in  pursuance  of  a  subpoena 
and  appointment  served  upon  him,  or  in  the  alternative 
that  the  bill  be  dismissed. 

Argument.  Mr.  Mae,  contra,  admitted  the  regularity  of  the 
appointment,  but  objected  to  the  regularity  of  the 
subpoena,  and  submitted  that  plaintiff  was  not  bound  to 
attend  on  it,  he  argued  that  until  answer  filed,  the 
defendant  had  no  right  to  examine  the  plaintiff,  here  the 
subpoena  was  dated  before  the  answer  filed,  the  subpoena 
should  bear  date  the  day  of  the  issuing  of  the 
appointment,  or  certainly  a  date  after  the  filing  of  the 
answer,  the  strict  practice  is  that  an  appointment  should 
be  taken  out  first :  he  referred  to  Daniel  820,  839, 
vol.  3,  746.  In  England  the  practice  is,  that  the 
appointment  must  be  first  obtained,  here  subpoena!3  are 
sometimes  issued  without  regard  to  any  appointment, 
but  they  certainly  should  be  dated  at  the  time  when  the 
party  using  them  was  entitled  to  examine. 

Mr.  Cassells,  contra,  argued  that  the  subpoena  was  per- 
fectly regular,  that  the  practice  of  the  Clerk  of  Records 
and  Writs  (a  practice  authorized  by  English  authority)  . 


Subpoena. 


[November,  1870.] 
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is  to  issue  subpoenas  in  blank  to  the  various  solicitors  and  1870. 
for  the  solicitors  to  fill  them  in.    He  also  contended  that  ^-^v^' 

McMurray 

the  date  was  not  a  necessary  part  of  the  subpoena,  that  ^  ^  jjj.j^^^ 
the  solicitors  could  fill  in  the  date  themselves.    It  might 
be  objected  that  the  subpoena  bore  date  subsequent  lo 
the  date  of  the  appointment,  but  before  issuing  a  stamp  • 
had  to  be  affixed  to  the  subpoena,  and  under  the  Stamp 
Act  had  to  be  cancelled  on  the  day  of  issuing,  and  if  it 
was  held  that  the  subpoena  must  bear  date  subsequent 
to  the  appointment,  then  the  practice  of  the  Clerk  of 
Records  and  Writs  issuing  subpoenas  in  blank  would 
be  of  no  practical  utility.    He  also  urged  the  inadvi- 
sability  of  such  a  rule,    and   illustrated    it  by  the 
case  of  a   party  in    Ottawa   desiring  to  examine  a 
witness,  he  had  first  to  take  out  an  appointment,  then 
write  to  Toronto  for  a  subpoena  (because  under  Waddell 
v.  McGiniy  (a),  a  Deputy  Master  has  no  power  to  issue 
a  subpoena),  in  the  mean  time  the  witness  may  have  left 
the  country ;  and  further  the  seal  of  the  Court  on  the 
writ  and  the  signature  of  the  custodian  of  the  seal  was 
the  main  and  important  part  of  the  writ,  and  even  if  the 
date  was  not  accurate  the  subpoena  must  still  be  con- 
sidered regular;  that  there  was  a  manifest  difference 
between  a  subpoena  to  compel  attendance  of  a  witness 
and  a  subpoena  which  under  the  existing  practice  of  the 
Court  was  a  step  in  the  cause,  that  the  plaintiff  was 
bound  to  move  to  set  aside  the  subpoena,  and  could  not 
treat  it  as  a  nullity,  and  even  admitting  the-  subpoena  to 
be  irregular,  a  subpoena  was  unnecessary,  the  plaintiff 
was  bound  to  attend  on  the  service  of  a  copy  of  the 
appointment  alone.    In  support  of  this  position  he 
referred  to  Order  138,  and  Order  23,  sec.  7,  which 
places  witnesses  on  the  same  footing  as  parties  to  a 
cause,  and  Order  144  which  directs  that  a  party  refusing 
to  attend  may  be  punished  for  a  contempt,  and  266 
which  compels  the  attendance  of  a  witness  by  a  writ  of 


Argument. 


(a)  2  Ch.  Cham.  R.  445. 
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1870.  subpoena  ;  he  argued  that  it  was  clear  that  a  party  was 
^""^^^  in  a  different  position  from  a  witness  :  that  Order  138 

McMurray  ^ 

^  ^  ^^-.j^^y  only  referred  to  compelling  a  party  to  testify  and  not 
to  his  attendance  ;  144  speaks  of  the  place  appointed  ; 
and  if  a  subpoena  were  necessary  then  the  clause  giving 
liberty  to  treat  a  party  not  attending  as  guilty  of  a 
contempt  was  unnecessary,  the  General  Order  provides 
for  such  a  case.  In  England  a  subpoena  is  unnecessary 
(a)  ;  and  further  it  was  the  duty  of  the  plaintiff  to 
attend  and  facilitate  defendant  as  they  were  on  terms 
to  take  short  notice.  The  plaintiff  too  was  an  officer  of 
the  Court,  and  the  dignity  of  the  Court  should  be 
sustained,  and  a  party  relying  on  a  technical  objection 
should  be  fully  able  to  substantiate  his  position.  By  his 
non-attendance  the  plaintiff  admitted  the  defendants 
answers,  and  the  bill  should  be  dismissed. 


Judgment. 


MowAT,  V.C. — ^It  would  not  be  consistent  with  the 
practice  (in  my  opinion)  to  commit  the  plaintiff  or  dismiss 
the  bill.  You  must  either  serve  a  subpoena,  under  the 
orders,  or  give  eight  days'  notice  under  the  Statute.  The 
English  practice  is  different  from  ours.  I  do  not  admit 
the  distinction  contended  for  as  made  by  the  orders 
between  a  party  and  a  witness,  a  subpoena  is  necessary 
in  either  case.  I  must  hold  that  the  subpoena  in  this 
case  having  been  issued  on  the  3rd  November,  w^hen  it 
bears  date,  the  answer  not  being  then  filed,  was  prema- 
ture ;  and  that  the  subpoena  was  consequently  irregular. 
This  is  all  that  it  is  necessary  to  decide  on  the  present 
application.  The  motion  must  therefore  be  refused,  but 
without  costs. 


(a)  See  Braithwaite  Pr.  Clerk  of  R.  &  W. 
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1870. 

McMuRi^AY  V.  Grand  Trunk  Railway  Company  '^""^ — ' 
OF  Canada. 

Changing  veriue. 

In  a  bill  relating  to  property  in  Toronto,  there  not  being  sufficient  ^ 
time  to  get  tlie  cause  down  for  hearing  at  the  next  ensuing  Toronto 
Sittings,  the  venue  was  laid  at  Whitby  with  a  view  to  bring  the 
case  to  a  hearing  at  the  ensuing  Sittings  there  ;  after  answers  the 
defendants  moved  to  change  the  venue  to  Toronto,  and  filed  affi- 
davits stating  that  some  of  their  witnesses  were  out  of  the  jurisdic- 
tion, and  the  etidence  of  such  witnesses  could  not  be  procured  in 
time :  that  others  were  resident  in  Toronto  engaged  on  defendants' 
railway  thei'e,  and  their  attendance  at  Whitby  would  interfere  with 
the  working  of  the  railway  at  Toronto.  The  Court  granted  the 
motion  on  the  defendants'  undertaking  to  abide  by  such  order  as 
the  Court  might  make  as  to  any  damages  which  the  d^lay  caused 
by  change  of  venue  would  occasion. 

[November  14,  1870.] 

Mr.  ;S'.  II.  Blake  and  Mr.  CassellSy  for  the  defend^ 
antSj  who  moved. 

Mr.  CrooJcs,  Q.C.  and  Mr.  Mae,  contra. 

On  the  part  of  the  plaintiff  it  was  urged  that  on  the  Argume»*„ 
motion  for  giving  time  to  answer  after  the  overruling  of 
the  demurrer  the  same  consideration  now  relied  on  were 
brought  before  Mr.  V.  C.  Strong,  as  also  they  were  on 
the  motion  to  stay  proceedings  before  the  Chancellor, 
and  the  defendants  had  the  benefit  of  all  such  considera- 
tions as  were  ill  their  favour,  and  they  could  not  make 
a  new  case  on  a  motion  to  change  the  venue. 

Mr.  Crooks  pointed  out  that  the  plaintiff  was  a  tenant 
of  the  Corporation  of  Toronto,  that  the  provisions  in 
his  lease  were  onerous ;  and  to  enable  him  to  comply 
with  his  covenants  the  nuisance  complained  of  should  be 
abated,  that  he  might  bring  the  property  into  market. 
Further :  the  Acts  relating  to  the  Esplanade  define  very 
clearly  the  rights  of  the  parties  interested  in  the  use  of 
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1870.  the  road  and  the  right  of  way  over  it;  the  Grand  Trunk 
"^^^"^^^  Railway  had  certain  privileges  about  which  no  doubt 
^  ^  could  exist,  but  they  are  using  the  road  in  a  way  un- 
authorized  ;  the  defendants  in  elFectf admit  this  in  their 
answer,  there  is  therefore  no  necessity  for  witnesses  or 
evidence ;  such  evidence  as  is  required  will  be  almost 
exclusively  documentary,  and  it  can  be  produced  at  one 
place  as  well  as  at  another.  The  application  is  evi- 
dently to  gain  time,  whilst  the  plaintiff  is  entitled  to 
speedy  relief ;  the  nature  of  the  case  as  shewn  by  the 
pleadings  entitles  him  to  such  speedy  relief,  and  the 
Court  will  not  so  exercise  its  discretion  as  to  delay  jus- 
tice, {a).  The  question  is  one  of  discretion,  the  ques- 
tion of  right  has  already  been  decided  on  the  demurrer; 
the  case  differs  from  one  where  mere  money  interests 
are  concerned  ;  the  plaintiff  if  damnified  cannot  well  be 
compensated  and  placed  in  statu  quo  ;  and  the  delay 
here  if  granted  will  injure  him.  As  to  the  question 
of  postponing  the  hearing,  it  is  a  very  broad  assump- 
tion that  Mr.  Brydges  is  a  necessary  witness.  Mr. 
Brydges  as  manager  of  the  Company  can  prove  no 
more  than  can  be  proved  by  any  one  acquainted 
with  the  premises,  the  station  master  for  instance ;  to 
support  their  position,  it  should  be  shewn  that  Mr. 
Brydges  is  the  only  witness  as  to  the  fact  sought 
to  be  proved.  An  appli<3ation  for  a  stay  of  proceed- 
ings as  asked  here  is  only  granted  in  furtherance  of 
justice,  and  they  have  not  shewn  such  a  case  here.  The 
evidence  of  Mr.  Brydges  is  not  material,  but  were  it 
otherwise,  it  is  not  shewn  that  he  did  not  know  when  he 
left  the  jurisdiction  that  his  evidence  would  be  required  ; 
and  plaintiff  should  not  be  allowed  to  be  prejudiced  by 
his  absence, — see  Soloman  v.  Howard  (6), — and  he 
further  urged  that  time  had  already  been  asked  on  the 
other  motions  and  refused,  that  delay  had  been  caused 
by  defendant's  abortive  demurrer ;  but  for  this,  Mr. 

(a)  LushPr.  414.  (5)  12  C.  B.  463. 
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Brydges  could  have  been  examined  before  he  left ;  the  1870. 
defendants  had  precluded  themselves  from  now  asking  "7;;;^  ' 
time.    The  same  remarks  apply  to  the  absence  of  Mr.  ^  ^  ^^jj^^y 
SJianley  :  the  other  side  should  have  shewn  that  he  was  co. 
permanently  a  resident  of  the  United  States.  • 

Mr.  Rae  followed  on  the  same  side  contending  that 
the  question  of  the  balance  of  convenience  had  already 
been  disposed  of  in  the  judgment  of  the  Chancellor  on 
the  motion  to  stay  proceedings,  which  he  read. 

Mr.  S.  H.  Blake,  in  reply.  There  was  no  application 
before  the  Chancellor  to  change  the  venue  :  the  judg- 
ment sufficiently  shews  this.  As  to  the  question  before 
Strong,  V.C,  the  minutes  of  the  order  shew  what  it  was, 
— no  question  was  raised  as  to  changing  venue.  The 
Chancellor's  judgment  does  not  dispose  of  the  question ; 
the  utmost  that  can  be  said  is,  that  it  expresses  a  view 
that  it  would  be  judicious  to  go  down,  where  the  plaintiff 
is  entitled  to  go,  leaving  the  defendants  to  apply  to 
change  the  venue  if  they  were  so  entitled,  as  it  is  con- 
tended they  are. 

The  minutes  of  the  order  made  by  Strong,  V. 
as  drawn  up  in  the  handwriting  of  plaintiff's  solicitor, 
contain  the  word  "Whitby"  as  the  place  of  hearing, 
but  the  Registrar  struck  out  the  word,  leaving  it  open 
to  defendant  lo  apply  to  change  the  VQnue.  There 
was  nothing  to  bar  defendant  making  such  application  ; 
the  judgment  of  the  Chancellor  and  Vice  Chancellor  on 
the  former  motions  were  no  bar ;  the  Judges  decided  only 
the  questions  brought  before  them  ;  change  of  venue 
was  not  one  of  them.  In  the  case  cited  in  12  C.  B.  an 
undertaking  had  been  given  to  go  to  trial ;  such  is  not 
the  case  here.  As  to  the  merits,  and  the  justice  of  the 
case,  the  property  spoken  of  had  been  bought  by  the 
plaintiff  on  speculation,  well  knowing  the  position  of  it, 
and  the  fact  of  the  existence  of  the  station .  and  rails 
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1870.   where  they  were  ;  and  he  must  now  take  his  chance;  the 
J^^J^^^^  justice  is  on  the  other  side ;  all  the  hardships  would  be 
G  T  nliiway  defendants,  and  the  plaintiff  is  not  in  a  position 

to  urge  hardship.  The  witnesses  required  are  men 
engaged  hourly  in  attending  to  public  railway  duties, 
the  station  master,  switchmen,  &c.,  it  would  be  the 
greatest  hardships  on  such  men  to  take  them  to  Whitby, 
and  would  be  attended  with  damage  to  the  public.  The 
practice  contended  for  as  laid  down  by  Mr.  Lush  had 
not  been  followed  here  :  Chard  v.  Meters,  Mallory  v. 
Mallory,  Fishen  v.  Smith,  followed  Ledyard  v. 
McLean,\ndi  not  the  practice  in  Lush  or  Archbold.  In 
all  our  cases  here,  convenience  has  been  made  the  test, 
and  here  the  preponderance  of  convenience  is  greatly  in 
favour  of  Toronto ;  all  the  papers  and  documents,  and 
the  officials  of  the  Corporation  of  Toronto  are  here  ;  con- 
sidering when  plaintiff  filed  his  bill,  and  all  attendant 
circumstances,  it  vv'ould  amount  almost  to  a  denial  of 
justice  to  refuse  a  change  of  venue. 

Judgment.  MoWAT,  V.  C. — Defendants  undertaking  forthwith 
to  abide  by  such  order  as  the  Court  may  make  as  to 
any  damages  which  the  plaintiff  may  sustain  by  reason 
of  the  delay  in  hearing  the  cause,  the  venue  is  changed 
to  Toronto — defendants  to  pay  plaintiff's  costs  of  the 
application.  The  defendants'  solicitor  swears  positively, 
amongst  other  things,  that  Mr.  Shanley  is  a  material 
and  necessary  witness  for  the  defendants ;  that  he  resides 
in  Massachusetts ;  that  his  evidence  cannot  be  had  in 
this  cause  for  the  Whitby  Sittings  this  fall ;  that  the 
defendants  cannot  safely  proceed  to  a  hearing  without 
his  evidence  ;  that  the  defendants  require  as  witnesses 
all  the  switchmen  and  yardmen  of  the  defendants  at 
the  Union  Station,  Toronto ;  "  that  all  these  are 
material  and  necessary  witnesses  for  the  defendants; 
that  if  they  are  obliged  to  go  to  Whitby,  their  "absence  " 
will  interfere  very  much  with  the  working  and  managing 
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of  the  said  railway  at  Toronto  ;  and  that  the  application  1870. 
to  chansje  the  venue  and  postpone  the  hearing  is  made  ^-""^^^ 

n         ^  P    1   1  T-.  McMurray 

bona  fide,  and  not  for  the  purpose  of  delay.  For  ^^^^  q  ^  rI "  iway 
plaintiff  it  was  argued  that  there  is  no  issue  on  the 
pleadings  on  which  the  testimony  of  these  witnesses  can  * 
be  material.  But  I  cannot  say  that.  I  refer  particularly 
to  the  20th,  21st,  and  22nd  paragraphs  of  the  bill,  and 
the  6th  paragraph  of  the  answer.  Mr.  Bell  has  not 
been  cross-examined,  and  I  think  that  I  must  accept  his 
statements  as  correct.  Considering,  however,  the  facts 
sworn  to  on  the  part  of  the  plaintiff,  and  what  has 
already  occurred  in  the  suit,  I  think  ihe  order  desired 
should  only  be  made  on  the  terms  which  I  have  men- 
tioned. Should  the  defendants  not  accept  these  terms, 
the  motion  must  be  refused  with  costs. 


Klixe  v.  Kline, 

Adminisiraiion  decree — Accounts  thereunder — Creditor  claiming  under 

a  partnership  with  testator.  % 

Under  an  administration  decree  a  creditor  claimGd  by  virtue  of  a 
partnership  with  the  testator.  It  was  objected  that  the  establish- 
ment of  his  claims  involved  taking  the  partnership  accounts,  and 
they  could  not  be  gone  into  under  the  decree. 

The  Master  held  that  the  claim  could  be  entertained,  and  directed 
that  a  third  party  to  the  partnership  who  was  a  stranger  to  the 
suit  should  be  served  with  an  office-copy  decree,  and  notified  of  the 
proceedings  to  take  the  partnership  accounts. 

[November  28,  1870.] 

Antllony  Kline,  the  defendant,  claimed  to  be  a  credi-  statmeut. 
tor  of  the  testator  by  reason  of  a  co-partnership  existing 
between  them  before  the  testator's  death,  and  also  by 
reason  of  a  co-partnership  between  the  deceased,  and 
the  father  of  the  said  Anthony  Kline  of  whom  he  was 
the  sole  administrator.  A  decree  had  been  made  in 
the  suit  which  contained  the  usual  clauses  in  administra- 

18 — VOL.  III.  CHAMB.  R. 
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1870.  tor's  orders,  and  among  others  that  an  account  De  taken 
of  the  testator's  personal  estate,  and  also  an  account  of 
the  testator's  debts.  On  the  part  of  the  defendant  it  was 
objected  that  this  claim  could  not  be  entertained  in  this 
suit,  as  the  fact  of  partnership  would  have  to  be  estab- 
lished against  the  infant  defendant,  and  that  the  partner- 
ship account  could  not  be  taken  in  this  suit  and  under 
this  order  of  reference,  and  as  there  was  a  third  party, 
a  stranger  to  the  suit,  who  was  one  of  the  members  of  the 
alleged  co-partnership  who  was  a  necessary  party  to  the 
taking  of  such  accounts,  but  who  was  not  before  the 
Court  and  could  not  be  brought  in,  in  the  Master's 
office. 

Mr.  McCarthy^  in  support  of  the  claim. 

Mr.  Bain,  for  the  plaintiff.  .      .  ^ 

Judgment,       ^R.     BOYD,     MaSTER      IN     ORDINARY. — Upon  a 

consideration  of  the  General  Orders,  and  of  the 
decided  cases,  I  come  to  the  conclusion  that  this 
claim  can  be  entertained,  and  must  be  disposed  of  in 
this  suit  and  under  this  reference.  I  refer  to  General 
Orders  as  consolidated:  Nos.  223,  224;  475,  482; 
219,  220.  If  after  the  death  of  a  partner  the  survivor 
pays  more  than  his  share  of  the  debts  of  the  whole  firm, 
he  is  a  creditor  of  the  estate  for  what  may  be  due  from 
the  deceased  partner  upon  taking  the  partnership 
accounts,  and  he  may  as  creditor  institute  a  suit  for 
the  administration  of  such  estate :  (a),  Robinson  v, 
Alexander  (5),  see  Rawlings  v.  Lambert  {c) ;  and  so  he 
could  obtain  the  usual  admistration  order  as  a  creditor ; 
in  which  case  the  fact  of  the  partnership  must  be  estab- 
lished and  the  partnership  accounts  must  be  taken  in 
the  Master's  office.    Lindley  says  further,     It  seems 

{a)  Lindley  ii.  1034.  {b)  2  CI.  &  Fin.  717. 

(c)  1  J.  &  H.  458,  . 
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that  under  an  ordinary  decree  for  the  administration  of  iH70. 
the  estates  of  a  deceased  partner,  the  partnership  ""^^JT^ 
accounts  will  not  be  gone  into,  unless  the  decree  specially  ^J^^^ 
directs  some  inquiry  to  be  made  with  reference  to  the 
share  of  the  deceased,  but  it  is  difficult  to  see  lioiv  any  ' 
accounts  of  his  personal  estate  can  be  taken  witJiout 
such  an  inquiry  ;  and  it  has  been  decided  more  than 
once,  that  if  the  surviving  partners  seek  to  obtain  pay- 
ment of  the  balance  from  the  estate  of  the  deceased  on 
the  partnership  accounts,  these  accounts  must  be  taken, 
although  no  special  direction  as  to  them  may  be  inserted 
in  the  decree  [a).  In  the  present  case  Anthony  Kline 
claims  a  right  of  retainer  in  respect  of  just  such  a 
balance.  In  Woolley  v.  Gordon  (5),  the  Master  of  the 
Rolls  says,  "The  Masters  have  made  a  rule  not  to 
take  an  account  of  a  partnership  unless  they  are  par- 
ticularly directed  to  take  the  partnership  accounts. 
"Yet  they  are  hardly  warranted  in  making  that  rule,  the 
order  being  to  take  all  accounts  "  :  aud  he  referred  it  to  Judgment, 
the  Master  to  enquire  whether  the  petitioner  was  a 
partner  with  the  testator,  and  if  so,  then  to  take  the 
accounts  of  the  partnership.  See  also  the  case  cited  on 
the  argument  of  Paynter  v.  Houston  {c).  Now  by  our 
General  Order  upon  all  references  to  take  accounts,  the 
Master  is  "to  inquire,  adjudge^  and  report  as  to  all 
matters  fully  as  if  the  same  were  specially  referred." 
It  is  not  questioned  here,  but  that  the  Court  would  have 
power  to  make  such  an  order  at  Anthony  Kline  s 
instance  in  this  suit,  as  was  made  by  the  Master  of  the 
Rolls  in  the  case  in  Tamlyn  ;  if  so,  the  General  Orders 
are  tantamount  to  such  a  special  order,  and  the  question 
necessary  to  be  determined  upon  his  claim  to  be  a  creditor 
of  the  estate  must  be  worked  out  in  the  Master's  office 
under  the  present  decree.  The  only  remaining  point  is  as 
to  the  third  partner,  who  is  a  stranger  to  the  suit.  There 

(a)  Lindley  ii.  1060.  {h)  Taml,  U,  (1829.) 

(c)  3  Mer.  297. 
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1870.  is  no  doubt  he  is  interested  in  the  taking  of  the  partner- 
ship  accounts,  and  should  be  allowed  an  opportunity  of 

Kiirie  present  thereat.    In  case  of  a  bill  filed  to  take 

such  accounts,  he  would  be  a  proper  party :  Ihorpe  v. 
Jackson  (a) ;  but  upon  an  administration  proceeding  not 
by  bill  it  does  not  appear  that  he  need  be  an  original 
defendant.  In  Hills  v.  3£eRae  (6),  a  claim  was  filed 
by  the  creditors  of  a  partnership  against  the  estate  of  a 
deceased  partner,  the  surviving  partner  not  being  made 
a  defendant,  and  the  Vice  Chancellor  inserted  a  direc- 
tion in  the  order  to  the  effect  that  the  surviving  partner 
should  be  summoned  to  attend  before  the  Master  in  pro- 
secuting the  inquiry  as  to  the  debts  of  the  firm.  This 
would  not  make  him  a  party  to  the  suit,  but  would  put 
him  in  a  position  similar  to  that  of  persons  served  with 
office  copy  decree  under  General  Order  60,  as  explained 
in  English  v.  English  [c). 

Judgment.  That  inasmuch  as  the  Vice  Chancellor  'm  Rolph  v. 
Upper  Canada  Building  Society  (c?),  considers  that  6th 
General  Order  of  June  1853, -part  of  which  is  consoli- 
dated in  General  Order  60,  applies  to  those  cases  wherein 
the  parties  dispensed  with  have  or  may  be  presumed  to 
have  the  same  interest  as  the  plaintiff,  and  inasmuch  as 
he  holds  that  the  16th  section  of  the  42nd  Order  (con  ■ 
solidated  as  Order  244),  is  applicable  to  cases  where  no 
direct  relief  is  sought  against  the  parties  to  be  added, 
or  where  the  object  is  merely  that  they  may  he  hound  hy 
the  proceedings  in  a  manner  analogous  to  tvhat  is  pro- 
vided  for  by  the  6th  Order  of  Srd  June  53 :  I  shall 
direct  an  office-copy  decree  under  Orders  244  and  245, 
to  be  served  upon  the  co-partner  who  is  a  stranger  to 
the  suit,  and  that  it  be  specially  endorsed  so  as  to  inform 
him  why  he  is  served  therewith,  and  the  time  when  the 
partnership  accounts  will  be  gone  into. 


(a)  2  y.  &  G.  Exch,  653, 
(c)  12  Gr.  445. 


(6)  9  Ha.  297. 

(d)  11  Gr.  278,  279. 
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Dewar  v.  Orr. 

Counssl  fee — Where  taxable. 

A  counsel  fee  on  hearing  is  not  taxable  until  the  cause  has  been  set 
down  for  hearing,  an4  notice  of  hearing  given. 

[December,  1870.] 

On  an  appeal  from  a  Master's  report,  one  of  the 
grounds  taken  was  that  the  , Master  had  allowed  the 
defendants  a  counsel  fee  of  $15  on  the  allegation  that  a 
brief  had  been  given  to  counsel  immediately  after  the 
filing  of  replication.  The  bill  had  been  dismissed  before 
notice  of  hearing  was  given. 

Mr.  Hamilton^  for  appellants,  cited  Ayckhourns 
Chy.  Prac.  (a),  Re  Pender  (5),  Friend  v.  Solly  (c). 

Mr.  V/ells,  contra,  said  that  Mr.  Hemmings,  the  late 
Taxing  Master,  had  been  in  the  habit  of  allowing  a 
counsel  fee  under  such  circumstances. 

Strong,  V.  C,  allowed  the  appeal  on  this  ground,  j^j, 
saying  that  the  English  practice,  and  that  in  our  Com- 
mon Law  Courts  in  similar  cases,  should  be  followed  ; 
and  no  brief  or  counsel  fee  allowed  until  after  the  cause 
is  set  down,  and  notice  of  hearing  given. 


1870. 


Frietsch  v.  Winkler. 

If  a  cause  irregularly  set  down  for  hearing  by  the  plaintiff  is  struck 
out  upon  defendant's  motion  in  Chambers  with  costs,  this  entitles 
the  defendant  to  tax  costs  of  the  application  only  and  not  the  costs 
of  preparing  for  hearing. 

[December,  1870.] 

This  cause  had  been  set  down  and  struck  out  of  the 
list  for  hearing,  'as  reported  ante  page  109.    On  carry- 


(a)  Page  195,  edition  of  1866.  (b)  10  Beav.  390. 

(c)  10  Bear.  329. 
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1870.   ing  in  the  defendant's  costs  for  taxation,  ihe  bill  con- 
tained charges  for  preparing  for  hearing,  &c. 

Mr.  A.  Hoskifi,  in  support  of  the  bill  of  costs. 

Mr.  0,  Moss,  contra. 

J.  A.  Boyd,  Master  in  ORDiNARY.—When  notice 
of  trial  is  countermanded  at  law,  or  a  cause  set  down  for 
hearing  in  Chancery  is  struck  out  at  the  instance  of  the 
plaintiff  just  before  the  trial  or  hearing,  there  is  a  very 
material  difference  in  the  taxable  costs,  as  compared 
with  what  will  be  taxable  when  the  notice  of  trial  is  set 
aside  or  cause  struck  out  at  the  defendant's  instance. 
Costs  are  granted  in  both  cases :  but  in  the  case  of  a 
defendant  moving  and  obtaining  such  order  they  will 
be  in  general  restricted  to  costs  of  the  application. 
When  defendant  at  law  moves  to  set  aside  a  notice  of 
trial  as  irregular,  he  will,  if  successful,  get  the  costs  of 

Judgment,  .  . 

the  application,  and  no  more  :  Skehey  v.  Manning  (a), 
Hogg  V.  Turner  (5).  But  if  the  plaintiff  discontinues  just 
before  the  trial,  the  defendant  will  be  allowed  his  costs 
of  preparing  for  trial  and  instructing  counsel :  Cheshire 
Qo,  V.  Mumford  (o) ;  and  if  an  appellant  withdraws  an 
appeal,  he  will  have  to  pay  the  same  costs  as  if  the  appeal 
were  dismissed :  Attorney -Q-eneral  v.  Halifax  (d).  If  an 
irregular  notice  of  trial  at  law  is  given,  the  defendant 
may  abstain  from  appearing  at  Nisi  Prius,  and  after- 
wards move  against  the  verdict  in  term,  and,  if  success- 
ful, he  will  have  the  verdict  set  aside  with  the  costs  of 
his  application,  and  no  more  :  Cotton  v.  Thompson  (e). 

The  practice  now  appears  to  be  settled  in  Chancery, 
that  if  the  notice  of  hearing  or  the  setting  down  of  a 
cause  is  irregular,  the  defendant's  course  is  to  move 

[a)  8  U.  C.  L.  J.  166.  {b)  2  U.  C.  L.  J.,  N.  S.,  267. 

^  (c)  2  C.  L.  R.  746.  {d)  18  W.  R.  153. 

(e)  5  Jur.  270. 
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against  the  proceedings  in  Chambers,  and  not  to  wai't  1870. 
till  the  matter  is  brought  on  in  Court.  If  the  objection 
is  not  taken  by  motion  in  Chambers,  no  costs  will  be 
given  at  the  hearing,  even  though  the  objection  succeeds 
and  the  cause  be  struck  out :  Stevenson  v.  Ilodde?-  {a) ; 
as  compared  with  the  earlier  cases  of  Qaroll  v.  Mc- 
Bougall  {h\  and  Armstrong  v.  Cayley  (c).  This  is 
precisely  the  practice  as  at  law  upon  applications  to  set 
aside  notice  of  trial  for  irregularity,  and  why  should  the 
costs  be  other  or  greater  than  at  law  in  successful 
applications  of  such  a  kind  ?  Such  an  application  at  law 
is  favored  because  it  prevents  the  incurring  of  further 
costs  at  the  trial,  which  will  prove  unnecessary.  It  is 
only  when  notice  of  trial  or  hearing  is  properly  given 
that  a  defendant  should  prepare  himself  for  trial.  If 
the  notice  is  irregular,  he  should  decide  whether  to 
waive  the  irregularity  or  move  against  it.  If  he  moves 
against  it,  then  he  should  not  prepare  for  trial,  unless 
as  a  measure  of  precaution  and  for  the  safety  of  his  judgment, 
client :  Hastings  v.  Champion  {d).  But  such  costs, 
taxable  though  they  would  probably  be  between  him 
and  his  client,  should  not  be  taxed  against  the  opposite 
party,  if  the  notion  for  irregularity  succeeds  (e). 

In  the  present  case  there  is  another  objection  to  the 
costs  of  preparing  for  the  hearing  being  now  taxed, 
which  is  this :  a  portion  if  not  all  of  these  costs  were 
not  incurred  when  the  motion  was  made  before  the 
Secretary  ;  and  no  new  facts  can  be  brought  before  the 
Court  on  an  appeal :  Bank  Montreal  v.  Wilson  (/). 
The  order  on  appeal  relates  to  the  date  of  the  first  order, 
and  rectifies  it  by  making  such  an  order  as  should  then 
have  been  made.  So  that  even  if  the  Secretary's  order 
had  expressly  given  the  costs  of  preparing  for  hearing, 
nothing  could  have  been  taxed  under  such  a  direction, 
as  no  such  cost^  were  then  incurred. 


{a)  15  Gr.  542.  (5)  lb.  329.  (c)  13  Gr,  558. 

(rf)  6  U.  C.  0.  S,  29,    (e)  SeeCon.  Ord.SOG,  808.    (/)  2  Cham.  R.  117, 
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1870.  The  terms  in  the  present  order  as  to  costs,  i.  6., 
^^^^^  discharging  the  Secretary's  order,  disallowing  the 
amendments,  and  striking  out  the  cause  from  the  list  of 
causes  for  hearing  at  Goderich  with  costs,  are  sufficiently 
.  satisfied  by  taxing  the  defendant's  costs  of  this  applica- 
tion, and  costs  of  appeal  from  the  Secretary's  decision  : 
Baring  v.  Harris  (a).  The  defendant  might  have  made 
a  special  application  upon  the  argument  of  the  appeal 
for  the  allowance  of  the  costs  of  preparing  for  the 
hearing,  or  have  had  them  made  cc^ts  in  the  cause. 

Rbpoktkr's  Note. — The  above  case  has  since  been  appealed,  and 
now  stands  for  judgment. 


In  RE  Richardson. 

Master's  Office — Taxation. 

Practice  defined  as  to  the  manner  in  which  the  Master  will  tax  solicitor's 
costs  for  professional  services  rendered  in  the  sale  of  lands  and 
collection  and  transmisgion  of  the  purchase  money. 

[December  15,  1870.] 

The  points  appearing  in  the  judgment  arose  before  the 
Master  in  Ordinary  on  the  taxation  of  a  solicitor's  bill  of 
costs,  an  order  for  which  taxation  had  been  obtained  ex 
parte.  The  circumstances,  as  far  as  they  relate  to  the 
points  decided,  sufficiently  appear  i;n  the  arguments  and 
judgment. 

Mr.  Smart,  for  Lattey,  the  clients  contesting  the  bill, 
objected  first,  that  the  Solicitor  was  not  entitled  to 
charge  a  commission :  O'Brien  v.  Leivis  (5),  Re  Hohhs 
{c).  He  contended  that  if  a  bill  contained  taxable  items, 
the  Court  would  consider  that  this  formed  the  remunera- 
tion to  the  solicitor,  and  disallow  commission.  In  the 
present  case  the  client  had  not  agreed  to  pay  commission ; 


(a)  10  Jur.  N.  S.  1190. 
(c)  W.  N.  67,  p.  116. 


{h)  11  W.  R.  318. 
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secondly,  as  to  the  quantum  of  commission  charged,  he  1870 
submitted  it  was  excessive :  five  per  cent,  is  charged  on  ^""^^^ij^ 
effecting  a  sale  on  the  price  agreed  to  be  paid — and  ^^^^-^^^^^^^ 
again  two-and-a-half  per  cent,  on  collection  of  the  pur- 
chase money,  and  two-and-a-half  on  money  remitted  to 
England.  The  evidence  shews  that  the  usual  commission 
varies  from  two-and-a-half  per  cent,  to  five  per  cent,  on 
sales  of  real  estate,  and  that  such  per  centage  covers 
sale,  collection,  and  remitting  money :  five  per  cent,  was 
allowed  in  a  case  for  the  collection  of  rents  and  personal 
claims,  &c.  In  Be  Hardy  («),  before  the  Master,  five 
per  cent,  was  allowed  on  the  collection  of  sums  in  the 
Division  Court.  In  St.  George  v.  Draper  (5),  where  a 
commission  of  two-and-a-half  per  cent,  was  allowed  on 
the  sale  of  lands,  there  were  no  costs  charged  besides 
in  connection  with  the  land. 

Mr.  Cattanach,  for  Richardson,  As  to  the  propriety 
of  the  charge  for  commission,  urged  that  the  case  Argumen 
differed  from  the  simple  employment  of  a  solicitor  by  a 
client — the  power-of-attorney  cast  upon  him  a  trust — 
there  is  no  distinction  between  a  solicitor  trustee  and 
any  other  person  as  to  the  right  to  remuneration ;  Re 
Hohhs  would  not  apply  to  a  case  of  a  solicitor  trustee. 
In  this  case  a  burden  is  cast  on  the  solicitor  other  than 
that  of  mere  professional  relationship,  and  for  this  he 
should  be  paid  as  if  he  was  not  a  solicitor. 

Simpson  v.  Hutchinson  was  a  case  in  which  compensa- 
tion was  allowed  to  a  solicitor  under  a  trust  deed.  The 
practice  here  is  regulated  by  what  is  the  custom,  and 
the  evidence  has  established  the  view  contended  for  as 
to  the  charging  commission  :  as  to  the  rate  of  commis- 
sion he  contended  the  charge  was  reasonable,  and  pointed 
out  that  the  services  were  extraordinary,  and  the  prices 
obtained  high.  '  - 

(a)  Q.  B.  66.  .  {b)  Q.  B  ,  Feb.  1862. 
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1870.  Mr.  Smart,  in  reply,  cited  McLennan  v.  Heward  (a), 
^■"^Y^^  Morgan     Bavey  (5). 

Kichardson. 

J.  A.  Boyd,  Master  in  Ordinary. — In  this  case  I 
have  not  to  consider  whether  the  bill  of  costs  is  taxable 
or  not.  An  order  referring  it  as  a  whole  has  been 
made,  which  both  parties  acquiesce  in,  and  it  is  laid 
down  that  the  question  whether  a  bill  is  taxable  or  not 
is  for  the  judge  to  decide  to  whom  is  made  the  applica- 
tion to  refer  the  bill :  Re  Johnson  {c),  Re  Keys  (d). 
(See  Cocjcs  v.  Harman  (e),  apparently  overruled  by  Re 

Aitkin  (f ),  Re  (g).)    I  think,  moreover,  that  all 

the  services  rendered  in  this  case  were  professional 
services  within  the  meaning  of  the  Attorneys'  Act,  and 
the  decisions  thereupon.  It  consists  of  business  in 
which  the  solicitor  was  employed,  according  to  my  read- 
ing of  the  evidence  and  correspondence,  because  he  was 
a  solicitor,  or  in  which  it  may  fairly  be  inferred  he 
Judgment,  would  not  havc  been  employed  if  he  had  not  been  a 
solicitor,  or  if  the  relation  of  solicitor  and  client  had 
not  subsisted  between  him  and  his  employer:  Allen  v. 
Aldridge  (h).  The  employment  here  was  professional 
just  as  much  as  in  Re  O'Bonohue  (?*),  where  Braper, 
C.  J.,  ordered  an  attorney's  bill  of  costs  to  be  delivered 
for  professional  services  rendered  in  reference  to  the 
investigation  of  title  to  and  purchase  of  certain  property 
wherein  the  attorney  had  received  and  paid  out  money 
for  the  client,  and  wherein,  as  appears  from  the  judg- 
ment, he  had  also  invested  money  for  the  client.  In 
Pulling' s Aj^y^  of  Attorneys,  pp.  4,  5,  it  is  said  :  "It 
comes  within  the  legitimate  and  peculiar  province  of 
attorneys  and  solicitors  at  the  present  day  to  draw  and 
prepare  agreements,  wills,  deeds,  settlements,  securities, 

{a)  9  Grant,  193.  (6)  P.  314. 

(c)  26  L.  T.  108,  Crompton,  J.  {d)  13  C.  P.  281,  287. 

(e)  G  East.  404.  (/)  4  B.  &  Aid.  47. 

{g)  11  Jur.  396,  (A)  5  Beav.  405. 
ii)  4  P.  R.  266. 
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and  documents,  and  also  to  conduct  negotiations,  pro-  1870. 
cure  and  solicit  loans,  superintend  the  management  of  "^"^^^^ 
and  the  letting,  purchasing  and  selling  of  property,  Richai^son. 
estates  and  annuities,  to  collect  and  receive  rents,  debts, 
&c.,  invest  and  dispose  of  moneys,  and  find  sufiicient 
securities  for  such  purposes,  &c.,  &c.,  thus  acting  gene- 
rally in  the  distinct  characters  of  procurators,  negotia- 
tors, conveyancers,  confidential  advisers,  agents,  steivards, 
receivers,  collectors,  and  scriveners.''  (a)  i  do  not  think 
that  the  power  of  attorney  given  to  Mr.  Richardson 
operates  to  change  his  character  as  a  solicitor  into  that 
of  a  trustee.  If,  indeed,  it  were  so,  the  conclusions  I 
should  arrive  at  would  be  very  different  from  those  now 
set  forth  (h).  But  in  this  case,  Mr.  Richardson  being 
a  public  solicitor,  became  by  the  power  of  attorney 
the  private  solicitor  of  his  constituent,  and  occupied  a 
different  position  from  that  of  his  trustee  {c).  The  rela- 
tionship is  rather  that  of  principal  and  agent,  in  which 
case  there  is  no  disability  in  the  agent  to  recover  full  judgment, 
costs:  Joliffe  v.  Hector  [d).  White  v.  Lincoln  (e).  I 
think  it  is  competent  for  me  to  deal  with  all  the  items 
contained  in  the  present  bill,  including  the  charges  for 
commission  on  selling  land  and  on  collecting  and  remit- 
ting the  proceeds  of  such  sales  to  England.  A  case  in 
the  Irish  Rolls  (1854)  appears  to  lay  down  the  rule  that 
when  a  bill  is  taxable,  and  is  referred  to  the  Master, 
he  is  thereby  empowered  to  deal  with  all  the  items  in 
the  bill,  whether  the  services  be  strictly  professional  or 
rendered  only  as  an  ordinary  agent:  Re  Collis  (/).  This 
is  contrary  to  what  was  held  in  Chambers  by  McLean, 
J.,  in  Re  J.  R,  Jones  (g),  but  this  Irish  case  goes  to 
an  extent  more  than  sufiicient  to  warrant  the  taxation 


(a)  See  also  Peters  v.  Weller,  30  U.  C.  R.  4. 
(6)  See  Harbin  v.  Darby,  28  B.  325. 

(c)  See  Hobson  V.  Cook,  1  Jur.  N.  S.  864. 

(d)  12  Sim.  398.  (e)  8  Ves.  363. 
(/)  23  L.  T.  R.  40.                    (^)  3  U.  0.  L.  167. 
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1870.  of  the  whole  bill  in  the  present  reference  (a).  Now  in 
^'"P"'^  regard  to  the  greater  part  of  the  charges  in  this  bill 
Bichardson.  for  commission  on  the  sale  of  lands  and  the  collection 
and  transmission  of  moneys,  and  charges  for  convey- 
ancing, the  law  is  well  laid  down  in  Poucher  v.  Nor- 
man  {h) :  "  The  general  rule  is  that  any  man  who 
bestows  his  labour  for  another,  has  a  right  of  action  to 
recover  a  compensation  for  that  labour.  There  are  two 
exceptions  to  that  rule,  viz.,  physicians  and  barristers. 
The  law  supposes  them  to  act  with  a  view  to  an  honorary 
reward.  In  the  other  degrees  of  those  professions  par- 
ties may  recover  for  their  services.  An  attorney  may 
recover  for  conveyancing.  So  a  surgeon  may  recover 
for  attendance.  Then  if  that  be  so,  there  is  nothing  to 
take  a  conveyancer,  who  is  not  a  barrister,  out  of  the 
general  rule  of  law  by  which  a  man  who  bestows  his 
labour  for  the  benefit  of  another  has  a  right  of  action 
for  a  reasonable  compensation  for  his  labour."  {c)  As 
Judgment,  to  the  right  of  conveyancers  m  this  country  to  recover 
for  their  services  {d).  Even  in  the  case  of  barristers 
where  there  is  an  express  and  actual  contract  and  a 
distinct  promise  to  pay  for  their  professional  services, 
such  services  being  unconnected  with  advocacy  in  litiga- 
tion, then  there  is  a  legal  title  to  remuneration :  Eg  an 
V.  G-uardians  Kensington  Union  (e),  Veitch  v.  Rus- 
sell (/),  Higgins  v.  Gordon  (g),  Kenned^/  v.  Brown  [h), 
Hobart  v.  Butler  (i).  In  the  present  case  no  remune- 
ration is  provided  for  in  the  power  of  attorney,  but  in  a 
letter  referring  thereto,  of  date  the  7th  October,  1868, 
written  to  Mr.  Richardson,  it  is  said,  on  behalf  of  the 


(a)  See  also  Luxmore  v.  Lethbridge,  5  B.  &  Aid.  898. 
(5)  3  B.  &  C.  744. 

(c)  S.  c.  5  D.  &  Ry.  648.  See  Taylor  v.  Crowland  Gas  Company, 
2  C.  L.  R.  1247. 

(d)  See  Re  Eccles,  5  U.  C.  L.  J.  270  ;  s.  c.  6  U.  C.  L.  J.  59 ;  Re 
Lemon,  8  U.  C.  L.  J.  185  ;  and  Re  Glass,  9'  U.  C.  L.  J.  111. 

(e)  3  Q.  B.  p.  935,  n.  (/)  3  Q.  B.  936.         (^)  lb.  474. 
{h)  13  C.  B.  N.  S.  732.       (t)  9  Ir.  C.  L.  R.  at  p.  163. 
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client,  '*  with  regard  to  your  remuneration^  ive  presume  1870. 
you  ivill  make  the  usual  professional  charges.''    The  ^^^^^^^ 
contract,  then,  between  the  parties,  was  that  the  solici-  Richaij^son. 
tor,  who  is  called  a  barrister  in  the  power  of  attorney, 
was  not  to  act  gratuitously ;  he  was  to  be  paid  for  his 
services.    But  paid  upon  what  footing  ?    There  is  no 
tariff  of  costs,  regulating  the  charges  for  such  business, 
nor  is  there  any  statute  applicable  thereto.    In  the 
absence  of  any  specific  contract,  tho  general  custom  and 
practice  of  solicitors  in  such  cases  is  to  be  the  guide  for 
the  compensation  allowed,  if  any  such  custom  and  prac- 
tice exists ;  if  not,  the  value  of  the  services  rendered 
is  to  be  estimated  upon  a  quantum  meruit,    I  think, 
however,  the  usage  in  this  country,  as  well  as  in  Eng- 
land, has  been  that  an  agent,  whether  solicitor  or  not, 
instructed  to  deal  with  another's  real  estate,  to  rent  it 
or  sell  it,  to  collect  the  proceeds  of  sale,  and  remit  the 
money,  shall  be  paid  for  this  work  by  means  of  a  com- 
mission upon  the  prices  obtained  and  the  moneys  realized  judsment. 
and  remitted. 


Thus  in  Wolf  v  Findlay  (a),  it  appears  that  money 
was  collected  in  India  under  a  power  of  attorney  and 
remitted  to  England.  The  amount  was  about  £2000 
on  which  something  over  £30  was  charged  as  commis- 
sion, this  being  at  a  rate  of  IJ  per  cent.  So  in  Baker 
V.  Harrison  {b),  the  defendant,  a  land  valuer,  was 
engaged  to  sell  the  plaintiff's  lands  at  a  certain  price 
for  which  he  was  to  receive  £1  per  cent,  on  the  pur- 
chase money  by  way  of  commission.  See  also  Elder  v. 
Boyle  (c).  So  in  Murray  v.  Currie  (rf),  where  it  was 
shewn  that  an  agent  to  sell  real  estate  was  entitled  to  a 
commission  of  2  per  cenf.  on  having  found  a  purchaser. 
And  in  Hayes  v.  Tindell  (e),  an  agent  for  ranting 
houses  was  paid  a  5  per  cent,  commission  on  the  rent. 


(a)  6  Ha.  66. 

(c)  4  C.  B.  635. 

(e)  4  L.  T.  N.  S.  403. 


(6)  2  Coll.  C.  C.  546. 
{d)  7  C.  &  P.  584. 
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1870.  So,  also,  I  find  in  a  convention  tariff  settled  by  the 
^"^^^  practitioners  at  Toronto  provisions  to  this  effect : — 
Richardson.  "  Comciission  on  collecting  and  paying  over  moneys 
obtained  without  suit  to  clients  in  Upper  Canada 
for  the  first  £100  per  cent.  £2  10s.  Od.  For  every 
additional  .£100  and  under,  £1  Os.  Od.  To  clients  out 
of  Upper  Canada  in  all  cases  for  ^£100  and  under 
per  cent.  £3  10s.  Od.  For  every  additional  £100  and 
under  per  cent.  ,£1  Os.  Od."  And  in  a  like  tariff  pro- 
mulgated by  the  Hamilton  bar  there  is  contained  the 
following  scale  of  charges  : — "  Commission  on  negotiating 
the  purchase  or  sale  of  lands  (exclusive  of  any  charges 
for  conveyancing,  opinion,  &c.,  but  including  the 
necessary  attendances  in  the  course  of  the  negotiation) 
per  cent.  50s.  Per  centage  on  collection  arid  transmis- 
sion of  money  to  correspondents  in  Upper  Canada  out 
of  the  city,  50s.  To  correspondents  out  of  Upper 
Canada,  100s."  The  principle  of  compensation  being 
Judgment,  claimable  upon  this  footing  by  solicitors  is  recog- 
nized in  several  Acts  of  Parliament :  for  instance  by 
12  Anne.  St.  2  ch.  16,  sec.  2,  it  is  provided  that  no 
solicitor,  scrivener,  or  broker  shall  take  above  5s.  for 
soliciting  and  procuring  the  loan  of  £100  for  a  year  ; 
and  in  53  Geo.  III.  ch.  141,  sec.  9,  solicitors,  scriveners, 
and  brokers  were  allowed  to  receive  as  a  gratuity  or 
reward  for  soliciting  and  procuring  a  loan  under  such 
act  not  more  than  10s.  for  every  £100.  A  solicitor 
under  these  acts  might  have  made  his  charges  as  for 
brokerage :  Merrifield  on  Attorneys,  p.  121.  And  in 
Pulling  on  Attorneys,  p.  198,  it  is  said :  "  The  chief 
personal  right  of  attorneys  and  solicitors  as  that  of 
agents  and  professional  persons  in  general  is  that  of 
receiving  remuneration  for  their  services  and  reimburse- 
ment for  their  costs  and  expenses  incurred  for  iheir 
clients  and  employees."  And  see  pp.  200,  201,  202, 
204 :  "  In  some  instances  the  rates  of  renumeration 
allowed  to  attorneys  have  been  settled  by  Statute  Law 
e.  g,  for  the  negotiation  of  loans,"  &c.  lb.     It  is 
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by  a  commission  that  brokers  and  others,  occupying  a  1870. 
position  analogous  to  that  of  a  solicitor  dealing  with  real  ^""^^^^ 
estate,  as  in  the  present  case,  are  remunerated  for  their  Richardson, 
services,  and  the  mode  by  which  that  is  to  be  ascer- 
tained is  thus  laid  down  by  Alderson,  B.,  in  Brown  v. 
Navin  {a),  in  his  charge  to  the  jury :  "  I  do  not  think 
the  amount  of  ihe  trouble  in  each  case  is  to  be  a  criterion, 
because  if  it  were,  the  payment  would  not  be  by  a  per 
centage,  which  is  what  both  parties  contend  for.    If  you 
think  there  is  no  practice  on  the  subject  you  will  find 
what  is  the  amount  that  you  think  a  reasonable  remune-  $ 
ration  to  the  broker  in  this  case  for  his  services."  See 
also  Roberts  v.  Jackson  (b),  Hill  v.  Kitching  (c),  Me 
Page  (iVb.  3)  (c?),  Davenport  v.  Parrot  {e),  Me  Brad- 
laugh  (/),  Hall  v.  Gurney  {g). 

If  then  in  the  absence  of  any  agreement  as  to  the 
mode  of  payment  and  in  the  absence  of  a  certain  and 
authorized  tariff  of  costs,  there  is  a  well  defined  usage 
in  the  mode  of  remunerating  solicitors  for  professional 
work  done  outside  of  the  Courts  of  the  mixed  character 
adverted  to  by  Mr.  Pulling  in  the  passage  cited,  such  a 
customary  mode  of  payment  should  be  followed  by  the 
Master  upon  taxation.  This  is  merely  carrying  out  the 
ordinary  principle  of  law,  that  where  there  is  a  recog- 
nized professional  usage,  and  in  the  absence  of  express 
agreement  to  the  contrary,  the  dealings  between  solicitor 
and  client  must  be  treated  as  governed  by  such  usage. 
That  a  matter  of  legal  usage  respecting  fees  will  be 
regarded  by  the  Court,  appears  from  what  is  said  in 
Hohart  v.  Butler  (A),  the  cases  cited  by  Mr.  Smart, 
during  the  argument,  it  appears  that  the  principle  of 
ascertaining  the  value  of  an  attorney's  services  for 
miscellaneous  work  by  means  of  a  commission  has  been 
recognized  and  acted  on  by  the  taxing  officers  in  the 

(a)  9  C.  &.  P.  205.         (5)  2  Stark  225.        (c)  3  C.  B.  299. 
{d)  32  Beav.  487.  (e)  14  Sim.  275,  .  ,    (/)  W.  N.  67,  p.  12. 

{g)  2  C.  &  K.  644.  \h)  9  Ir.  C.  L.  R.  at  p.  171. 


Judgment. 
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1870.  Common  Law  Courts,  in  cases  where  there  was  no  tariff 
^"■^^"^^  applicable  thereto :  see  )St.  George  v.  Draper  where 
Hiehardson.  a  commissIon  of  2|-  per  cent,  was  allowed  on  a  sale  of 
lands,  and  Re  Hardy  {h),  where  5  per  cent,  was  allowed 
on  the  collection  of  a  great  number  of  small  sums  in  the 
Division  Court.  There  are  besides  two  reported  cases 
which  I  have  found  that  seem  to  support  the  views  now 

advanced  :    Be   Woolfe  v.  —          (<?),  in  which  the 

applicants  moved  for  a  rule  upon  the  attorney  to  shew 
cause  why  he  should  not  render  an  account  of  moneys  . 
received  and  pay  the  same  over.  It  appeared  that  the 
clients  lived  in  America,  and  had  sent  a  power  of 
attorney  to  the  respondent,  describing  him  as  counsellor 
and  attorney,  whereby  he  was  authorized  to  pro- 
secute an  appeal  in  the  English  Prize  Court.  In  conse- 
quence of  this  the  attorney  employed  a  Proctor,  and 
subsequently  received  upwar<ls  of  £3000,  of  which  only 
a  small  part  had  been  paid  over.  The  attorney  stated 
Judgment.  affidavit  that  he  was  not  employed  in  his  professional 
character  but  as  an  agent,  the  same  as  many  merchants 
were  in  relation  to  prize  causes  ;  that  the  Proctor  had 
received  all  the  fees  in  the  suit,  and  that  he  the  attorney 
as  usual  with  other  similar  agents  charged  only  a  certain 
per  centage  on  the  sum  recovered.  And  it  was  con- 
tended by  the  Solicitor  General  on  the  attorney's  behalf 
that  the  Court  would  not  interfere  in  a  summary  manner 
to  compel  an  account  and  payment  which  were  more  pro-  ' 
perly  the  subject  of  a  bill  in  equity  or  an  action.  The 
matter  was  determined  by  Bayley^  J.,  who  ordered  the 
attorney  to  bring  c£3000  into  Court  and  render  an 
account  of  moneys  received  and  disbursed  to  the  Master, 
who  should  direct  whether  any  and  what  sura  should 
be  paid  by  the  attorney,  [that  is  as  I  understand  it 
whether  the  attorney  should  be  allowed  on  the  score  of 
compensation  to  retain  any  of  the  moneys  in  his  hands 
exceeding  the  £3000  ordered  into  Court].    And  he 


(a)  Feb.  1862,  Q.  B.        {b)  1866,  Q.  B, 


(c)  2  Chitt.  68. 
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further  observed :  "  That  in  this  case  the  power  of  1870 
attorney  described  the  attorney  as  counsellor  and  ^""^^^^^ 
attorney,  and  it  was  otherwise  manifest  that  the  Richardson 
employers  contemplated  the  party's  professional  cha- 
racter and  it  was  therefore  proper,  especially  as  they 
were  foreigners  that  summary  relief  should  be  afforded 
to  them  and  that  they  should  not  be  driven  to  file  a  bill 
in  equity."  The  other  case  in  our  own  Courts  :  Doe  ex 
dem  Fraser  v.  Eaglesum  (a),  where,  after  payment  of  an 
attorney's  bill,  the  Court  directed  a  taxation  on  account 
of  one  item  which  the  Court  thought  an  excessive  charge. 
It  was  a  charge  of  two  per  cent,  on  the  amount  of  .£600 
recovered  in  an  action  upon  a  mortgage ;  and  it  was 
sworn  and  not  denied  that  the  money  had  never  passed 
through  the  attorney's  hands,  and  so  this  charge  for 
receiving  and  paying  it  over  was  without  foundation. 

It  is  objected  here,  on  the  authority  of  In  Me  Hohhs 
and  Seal,  that  the  charges  for  commission  should  be  dis-  judgment 
allowed  in  toto.  This  case  is  to  be  found  in  the  W.  N. 
for  1869,  at  p.  116 ;  it  is  very  meagrely  noted  and  is 
nowhere  reported.  The  facts  as  stated  are  in  substance 
these  :  a  physician  arranged  for  the  sale  of  his  practice 
to  be  effected  by  the  solicitors  on  the  following  terms- 
Price  to  be  not  less  than  £350 :  any  sum  over  that  and 
under  X400  to  go  to  solicitors  as  remuneration :  any  sum 
over  £400  to  be  divided  between  the  physician  and  the 
solicitors.  A  sale  was  made  at  £500  and  a  sum  of  £50 
paid  to  solicitors  by'physician  in  pursuance  of  the  agree- 
ment. The  sale  was  completed  by  deeds  which  the  solici- 
tors prepared  and  for  which  they  sent  in  a  bill  of  costs. 
On  taxation  of  these  costs,  the  client  brought  in  the  £50 
payment  by  way  of  surcharge,  which  was  allowed  by  the 
taxing  Master  on  the  ground  that  a  solicitor  cannot  bar- 
gain for  any  remuneration  beyond  his  costs.  Upon  appli- 
cation to  review  the  taxation  it  was  urged  that  the  pay- 


(a)  5  0,  S.  77. 
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1870.  ment  wasmade  to  solicitors  personally  under  a  distinct 
'"^^'^^^  agreement  anterior  to  the  relationship  of  solicitor  and 
Richardson,  client ;  but  the  Master  of  the  Rolls  without  hearing 
the  other  side,  refused  the  application.  This  case  then  it 
appears  was  really  one  wherein  before  costs  were  incurred 
an  agreement  was  made  for  payment  by  a  bulk  sum. 
The  law  upon  this  point  was  well  settled  before  this 
case,  and  it  was  probably  not  reported  because  of  its 
merely  confirming  previous  decisions,  the  effect  of  which 
may  be  thus  stated :  any  agreement  between  solicitor 
and  client  for  the  taking  of  a  fixed  sum  for  business 
thereafter  to  be  done  is  not  binding  on  the  client  who 
can  apply  for  a  bill  of  costs  and  for  a  reference  of  it  to 
taxation  in  the  same  way  as  if  no  such  agreement  had 
been  entered  into  :  Philhy  v.  Hazle  («),  Re  Newman  {h). 
If  any  fixed  sum  has  been  agreed  upon,  that  may  be  a 
fact  for  the  Master  to  regard  in  arriving  at  his  conclu- 
sions, but  it  cannot  be  allowed  to  control  his  judgment 
Judgment  or  interfere  with  his  discretion :  Drax  v.  Scroope  {c), 
Smith  V.  Dimes  (d),  Me  Eecles  {e).  In  other  words  a 
solicitor  cannot  bargain  with  his  client  to  get  a  better 
benefit  than  he  would  get  by  the  costs  or  renumeration 
which  by  law  he  is  entitled  to  charge  :  Pince  v.  Beattie 
(/),  O'Brien  v.  Lewis  {g).  Now  the  charge  made  in 
Re  Hohhs  was  at  a  most  exorbitant  rate  of  commission 
and  the  decision  in  effect  was  that  the  solicitor  must 
bring  in  his  bill  for  services  connected  with  the  sale  and 
,  have  it  taxed  by  the  Master.  It  cannot  be  argued  that 
he  was  entitled  to  nothing  except  for  the  conveyancing  ; 
that  was  work  quite  distinct,  and  performed  in  a  charac- 
ter quite  different,  from  the  agency  services  rendered  in 
effecting  a  sale  of  the  medical  practice.  The  rule  is 
that  when  there  is  a  tariff  of  costs  covering  any  given 
service,  the  attorney  cannot  as  to  such  service  bargain 


(c)  8  C.  B.  N.,S.  647.  (5)  30  Beav.  19G.  (c)  2  B.  &  Ad.  581. 
^t?)  4  Ex.  40.  (e)  6  U.  C.L.J.  279.    (/)  32  L.  J.  Chy. 

734;  s.o.  9  L.  T.  N.  S.  316.  {g)  4  GiflF.  221 
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for  compensation  ultra:  Strange  v.  Brennan(a),    Even  1870. 
under  the  statutes  relating  to  loans  previously  mentioned,  ^-^y— ^ 
the  attorney  could  charge  for  his  writings  in  addition  to  Richardson, 
the  percentage  by  way  of  brokerage:  E.  v.  Gillham  (b).  ^ 
And  so  under  those  acts,  a  person  not  an  attorney  could 
not  stipulate  for  anything  beyond  the  statutory  com- 
mission :  Pryce  v.  Wilkinson  (c). 

In  truth,  the  Master  in  taxing  the  items  for  commis- 
sion is  in  the  same  position  and  experiences  the  same 
difficulties  as  in  taxing  the  conveyancing  charges  which 
it  is  admitted  are  taxable.  The  rule  in  such  cases,  as 
laid  down  by  Pollock^  C.  B.,  in  Smith  v.  Dimes  (d),  is 
this :  "  When  the  bill  is  for  conveyanchig  and  business 
not  done  in  Court,  the  Master  must  ascertain  the  remu- 
neration as  well  as  he  can,  according  to  the  contract 
between  the  parties,  express  or  implied.''  So,  in  Re 
Osborne  (e),'a^bill  of  charges  for  services  by  solicitors 
who  acted  as  electioneering  agents,  was  held  taxable,  judgment, 
though  the  statute  relating  to  elections  provided  no 
tariff,  and  though  the  Court  recognized  the  fact  that  it 
might  be  more  desirable  to  have  the  quantum  meruit 
as  to  professional  services  of  such  a  character  deter- 
mined by  a  jury  (/).  The  Master  will  have  to  proceed 
in  the  same  manner  as  in  a  case  where  it  is  impossible 
for  the  solicitor  to  give  a  detailed  bill  of  costs,  a  pre- 
dicament thus  referred  to  in  Morgan  v.  Higgins  (g) : 
"  If  it  appears  that  the  solicitor,  from  some  accident,  or 
from  some  circumstance  that  may  be  acGOunted  for  in 
a  satisfactory  way,  is  deprived  of  the  means  of  deliver- 
ing full  bills  of  costs,  as  from  having  lost  his  books  and 
papers,  or  from  having  acceded  to  the  desire  of  his  client 
that  he  should  not  keep  any  detailed  accounts,  but  that 
he  should  be  remunerated  on  the  footing  of  a  gross  sum  : 


(a)  15  Sim.  346.       (5)  5  T.  R.  265.       (c)  2  Bing.  470. 
(d)  4  Exch.  4L  .      (e)  25  Beay.  353.       (/)  Cf.  with  this  case, 
Re  Oliver,  W.  N.  1867,  p.  27.  (^)  I  Giff.  281. 
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1870.    then  in  such  a  case  the  Taxing  Master  requires  the  best 
"^"^^^  evidence  that  can  be  given ;  affidavits  or  other  evidence 
Kichardson.  of  the  nature  of  the  work  done,  and  all  other  circum- 
stances to  shew  what  sum  would  be  proper  to  be 
allowed." 

There  are  several  lump  sums  charged  in  the  bill,  as 
to  which  Mr.  Richardson  has  given  evidence  of  what 
really  did  occur  in  respect  to  them,  and  how  they  are 
made  up,  as  was  held  proper  in  Re  Tilleard  {a).  As  a 
general  rule,  all  disbursements  properly  and  actually 
made  by  the  solicitor  should  be  allowed  according  to  the 
holding  in  Re  Page  {b),  and  I  think  all  the  disburse- 
ments in  the  present  bill  are  proper,  and  payment  of  the 
money  has  been  proved. 

The  first  item  of  $10  is  reasonable  for  the  amount 
and  character  of  the  work  done.    Of  the  two  letters, 
Judgment.  ^^^J       should  bc  allowcd  at  10s.,  as  special ;  the  other 
at  2s.  6d. 

For  the  power  of  attorney,  including  affidavit  and  cer- 
tificate as  a  draft,  $7  should  be  allowed ;  if  prepared  in 
duplicate,  for  each  engrossment,  $3. 

The  charge  for  clean  copy  is  proper  as  it  stands. 

All  attendances  and  journeys  charged  after  receipt  of 
the  power  of  attorney  should  be  taxed  off,  because,  these 
being  incidental  to  his  employment  as  agent,  he  is  not 
entitled  to  charge  separately  for,  but  only  to  have 
included  in  the  commission  I  intend  to  allow.  This  is 
the  rule  as  laid  down  by  Rolfe,  B.,  in  Marshall  v. 
Parsons  (c). 

The  conveyancing  charges  in  respect  of  deeds  are 
reasonable. 


(a)  32  Beav,  481.        (6)  32  Beav.         (c)  9  C.  &  P.  656. 
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As  to  the  interest  charged  on  the  $68.20,  that  should  1870. 
not  be  allowed  on  the  portion,  viz.,  $20  which  is  ^""^^'^ 
charged  as  costs.    Upon  the  sums  disbursed  interest  Kichardson. 
should  be  allowed  as  consented  to  by  Mr.  Smart: 
Lyddon  v.  Moss  (a).    This  charge  of  $20  is  not  unrea- 
sonable, and  should  be  taxed. 

Then,  as  to  the  commission ;  having  regard  to  the  usage 
of  the  profession  and  the  evidence  given  in  this  case ; 
the  fact  that  an  agency  to  sell  is  distinct  from  an  agency 
to  receive  the. purchase  money:  Ingram  v.  Joliffe  (5), 
Ireland  v.  Thompson  (c),  and  that  an  agency  to  receive 
down,  payments  is  distinct  from  an  agency  to  collect 
mortgages  for  unpaid  purchase  money:  Greenwood  v. 
Commercial  Bank  (d),  having  regard  to  the  number  of 
lots  10  be  sold,  the  exertions  made  by  the  attorney,  the 
time  and  trouble  involved,  the  responsibility  incurred  to 
the  principal  and  to  the  persons  purchasing  by  the 
pledges  he  gave,  the  very  successful  and  high-priced  judgment, 
sales  effected,  I  consider  it  fair  and  proper  to  allow  five 
per  cent,  commission  on  the  total  amount  of  the  purchase 
money,  and  a  further  sum  of  two  and  a-half  per  cent,  on 
the  amount  of  money  collected  and  remitted  to  England, 
viz.,  $2447.97.  I  disallow  commission  on  moneys  col- 
lected, but  not  remitted. 


{a)  5  Jur.  N.  S.  637. 
(c)  3  C.  B.  168. 


{b)  1  M.  &  Rob.  326. 
{d)  14  Gr.  40. 
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187L 

— V — '  Re  J.  G.  Brown. 

Quieting  Titles  Act — Application  by  vendee  under  an  inchoate  contract. 

The  first  section  of  the  Act  for  Quieting  Titles,  29  Vic.  eh.  25,  does 
not  apply  to  the  case  of  a  vendee  who  has  contracted  to  purchase, 
but  who  has  not  completed  his  contract : — 

Where,  under  such  circumstances,  the  vendee  filed  a  petition  without 
first  obtaining  the  consent  of  the  vendor,  the  Court,  in  the  exercise 
of  its  discretion  under  the  2nd  section  of  the  Act,  refused  to  enter- 
tain the  petition. 

*  •  [January,  1871.] 

This  was  a  petition  by  a  vendee  of  land  to  quiet  the 
title.  The  petition  stated  that  the  petitioner  had  entered 
into  the  contract  to  purchase,  and  was  in  possession. 
It  was  not  alleged  that  he  had  paid  his  purchase  money, 
or  that  the  vendor  was  a  consenting  party  to  the 
application. 

Mr.  Welh,  for  petitioner.. 

adgment.  MowAT,  V.C. — I  am  of  Opinion  that  this  case  does  not 
fall  within  the  meaning  of  the  first  section  of  the  Act 
(29  Vic.  ch.  25).  That  section  provided  for  an  applica- 
tion by  "any  owner  of  an  estate  in  fee  simple,"  "  whether 
he  has  the  legal  estate  or  not."  A  purchaser  is,  before 
conveyance,  equitable  owner  for  some  purposes,  but  not 
for  all.  As  the  Master  of  the  Rolls  pointed  out  in 
Wall  V.  Bright  [a) :  in  the  interval  between  the  contract 
and  conveyance,  it  is  possible  that  much  may  happen  to 
prevent  the  execution  of  the  contract;  and  until  then,  the 
purchaser's  "  ownership  is  inchoate  and  imperfect;  "  the 
ownership  "  is  in  the  way  to  pass,  but  it  has  not  yet 
passed"  to  him.  "  There  are  many  uncertain  events  to 
happen  before  it  will  be  known  whether  he  will  "  become 
owner.  "  The  principle  that  the  agreement  is  to  be  con- 
sidered as  performed,  which  is  a  fiction  of  equity,  must 
not  be  pursued  to  all  its  practical  consequences." 


(a)  J.  &  W.  602. 
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The  petition  is  the  initiatory  step  in  what  is  practi-  1871. 
cally  a  suit^against  all  the  world  ;  while  the  rule  of  this  ^72^ 
Court  was  stated  by  Lord  Cottenham  to  be,  that  "  before  ^ 
the  contract  is  carried  into  effect,  the  purchaser  cannot, 
against  a  stranger  to  the  contract,  enforce  equities 
attaching  to  the  property."  (a). 

Amongst  the  persons  entitled  under  the  corresponding 
English  Act  to  make  application  (6),  "the  owner  of 
the  fee  simple,"  is  named  first ;  but  that  expression  was 
not  considered  to  include  a  mere  purchaser  whose  con- 
tract had  not  been  completed  ;  and  an  absolute  right  in 
such  a  purchaser  to  apply,  was  not  thought  proper. 
His  case  was  specially  provided  for  in  the  same  section, 
by  allowing  an  application  by  "  any  purchaser  of  a  fee 
simple  where  his  contract  empowers  him  so  to  do,  or 
the  vendor  consents." 

By  the  34th  clause  of  our  Act,  express  provision  is  Judgment, 
made  for  the  case  of  an  investigation  "  where  a  decree 
is  made  for  specific  performance  of  a  contract  for  the 
sale  of  an  estate  ;"  and  the  second  section  gives  a  dis- 
cretion to  the  Court  to  make  the  investigation  in  every 
case  in  which  an  absolute  right  is  not  given  to  a  party 
by  the  first  section.  As  a  general  rule,  I  do  not  think 
that  a  mere  contract  of  purchase  should  be  allowed  to 
give  to  the  purchaser  as  of  course  the  right  to  have  an 
investigation  of  the  vendor's  title  under  the  Act.  A 
vendor  is  not  bound  to  expose  his  title  to- all  the  world, 
unless  he  has  contracted  to  do  so  ;  and  it  might  be 
most  injurious  to  him  sometimes  to  have  it  so  exposed. 
,  An  investigation  under  the  Act  is  against  all  possible 
claimants,  known  or  unknown;  and  the  certificate,  if 
obtained,  binds  them  forever.  The  utmost  possible  pub= 
licity  has  to  be  given  to  such  an  investigation ;  and 
while  the  contract  is  in  fieri,  and  may  never  be  executed 

(a)  Tasker  y.  Small,  3  M.  &  C.  71.      (i)  26  &  26  Vic,  ch.  53,  sec.  4 
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1871.   by  the  purchaser,  such  publicity  should  not  be  as  a 

^""""Y"*^  matter  of  course  within  his  power.  Nor  mi^ht  the  con- 
Re  Brown.  .  . 

struction  contended  for,  be  always  just  to  adverse 
claimants.  But  where  the  vendor  consents  to  the  appli- 
cation, or  the  circumstances  otherwise  render  it  proper 
to  make  the  investigation  at  the  purchaser's  instance, 
the  discretionary  power  of  the  Court  under  the  second 
section,  affords  sufficient  authority  to  meet  the  case. 


Argument. 


Rathbun  v.  Hughes. 

Taking  replication  off  files. 

Where  a  replication  was  filed  several  years  after  the  filing  of  the 
answer  by  a  different  solicitor  from  the  one  who  had  filed  the  bill, 
but  no  order  changing  the  solicitor  had  been  taken  out,  and  no 
notice  of  filing  replication  given,  the  replication  was  ordered  to  be 
taken  off  the  files  and  the  bill  dismissed. 

[1870.] 

Mr.  S.  H.  Blahe,  for  the  defendant,  moved  on  notice 
to  take  the  replication  off  the  files  and  to  dismiss  the  bill, 
on  the  grounds  that  no  notice  of  filing  the  replication 
had  been  served,  and  no  order  changing  the  solicitor 
had  been  taken  out.  The  replication  had  been  filed  by 
a  different,  solicitor.  The  suit  was  commenced  in  1862 ; 
the  answer  was  filed  in  the  same  year ;  nothing  had 
since  been  done  except  the  filing  of  the  replication  in 
1870.    He  relied  on  Lewis  v.  Jones  {a). 

No  one  appeared  contra. 

The  Secretary  made  the  order. 


(a)  1  Grant  120. 


CIIANCEKY  CHAMBERS  REPORTS. 


161 


1871. 

Kline  v.  Kline.  • 

Executor — Rtght  of  retainer — Staivie  of  Limit  a  Hons — Parties  in  Master's 

office.  # 

Where  an  executor  of  a  creditor  is  also  administrator  or  executor  of 
such  creditor's  debtor ;  the  right  of  retainer  arises  ^hen  there 
are  any  assets,  and  he  will  be  assumed  to  have  exercised  such  right 
without  any  actual  act  of  appropriation  being  established ;  and 
though  his  claim  would  otherwise  be  barred  by  the  Statute  of 
Limitations. 

The  right  of  retainer  out  of  legal  assets  applies  to  equitable  as  well  as 
to  legal  debts,  especially  in  a  case  where  there  is  no  competition  of 
creditors. 

Where  a  member  of  a  partnership  whose  accounts  the  master  was 
directed  to  take,  was  by  order  made  a  party  in  the  master's  office, 
but  on  subsequent  enquiry  it  appeared  that  all  liability  on  his  part 
was  barred  by  ihe  Statute  of  Limitations,  the  master  on  the  applica-  ^ 
tion  of  the  party  added  discharged  his  former  order,  holding  that  he 
was  not  a  necessary  or  proper  party,  and  that  all  partnership 
accounts  required  to  be  taken  could  be  taken  in  his  absence. 

[February,  1871.] 

On  the  7tli  December,  1848,  articles  of  partnership 
were  entered  into  beii^een  George  Hughes^  John 
Nicholas  Kline  the  elder,  and  John  Nicholas  Kline  the 
younger,  and  the  said  persons,  under  the  name  of  statement 
"  BugheSy  Kline  ^  Son,''  commenced  the  business  of 
storekeepers  and  millers  of  flour  thereunder.  The 
partnership  term  began  on  1st  October,  1848,  and  was 
to  continue  for  ten  years  from  1st  January,  1849  :  one 
moiety  of  all  debts  and  losses  was  to  be  borne  by 
Hughes  ;  the  other  moiety  by  the  Klines  in  equal  shares. 
The  partnership  continued  to  November,  1851,  when  the 
entire  estate  was  assigned  to  Mitchell  and  Mc Master  vls 
assignees  for  the  benefit  of  creditors.  It  was  alleged  that 
the  elder  Kline  was  not  really  a  partner,  and  that  his 
private  property  was  handed  to  the  assignees  and 
applied  by  them  in  pnymcnt  of  creditors  of  the  partner- 
ship. It  was  further  alleged  that  the  younger  Kline  made 
a  separate  assignment  at  the  same  time  to  the  same 
assignees  of  property  belonging  partly  to  himself  and 
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1871.  partly  to  the  elder  Kline  ;  and  that  this  latter  property 
^'"^^^r^  of  the  elder  Kliae  was  applied  by  the  assignees  in  pay- 
KiTne  ^^^^  of  the  private  creditors  of  the  younger  Kline.  It 
was  also  alleged  that  the  elder  Kline  himself  made  an 
assignment  at  the  same  time  to  the  same  assignees  of 
certain  of  his  real  estate,  whereout  his  assignees  paid 
in  respect  of  the  debts  and  losses  of  the  said  partner- 
ship a  larger  amount  than  the  elder  Kline  was  liable 
for,  and  they  also  paid  a  large  amount  in  respect  of  the 
debts  of  the  firm  of  J,  N.  Kline  ^  So'ns,  for  which  the 
elder  Kline  was  not  at  all  liable,  but  for  one-half  of 
which  the  younger  Kline  was,  as  between  the  partners 
of  that  firm,  liable.  After  this  time  the  elder  Kline  died 
intestate,  and  letters  of  administration  to  his  estate  and 
effects  were  granted  to  Anthony  Kline^  one  of  the  defend- 
ants, who  now  set  up  a  claim  on  behalf  of  the  elder  Kline's 
estate  in  respect  of  the  two  last  transactions  :  he  claimed 
fir^t^  for  the  value  of  the  elder  Kline  s  property  wrong- 
statement,  f^^'j  assigned  by  the  younger  Kline  for  the  benefit  of 
his  individual  creditors  ;  and  secondly,  the  amount  paid 
by  the  assignees  out  of  the  real  estate  to  the  creditors 
of  the  two  partnerships  of  Hughes,  Kline  ^  Co.,  and 
J.  iV.  Kline  ^  Sons,  in  so  far  as  the  younger  Kline's 
estate  was  accountable  in  respect  thereof.  As  adminis- 
trator Anthony  Kline's  first  claim  arose  at  the  date  of 
the  wrongful  assignment  in  November,  1851 ;  and  his 
second  claim  at  the  time  when  the  assignees  made  the 
excessive  payments  out  of  the  estate  represented  by  the 
administrator. 

Anthony  Kline  also  preferred  a  claim  on  his  own  behalf 
as  one  of  the  co-partners  of  the  firm  of  J.N.  Kline  ^  Sons. 
It  appeared  their  partnership  was  formed  by  verbal  agree- 
ment, about  13th  September,  1850,  and  was  composed 
of  the  elder  and  younger  Kline,  and  Afithony  Kline, 
the  claimant.  They  carried  on  the  business  of  mercliant 
millers  and  lumberers  from  that  date,  upon  the  footing 
that  the  elder  Kline  should  not  share  in  either  profits  or 
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losses,  but  that  the  same  should  be  borne  equally  by  the 
other  two  partners.  This  partnership  was  ended  on  3rd 
November,  1851,  by  the  assignment  of  the  estate  to 
3Iitehell  and  3IcMaster  for  the  benefit  of  creditors.  It 
was  allef^ed  that  during  the  continuance  of  the  partnership 
J.  N.  Kline  the  younger  received  more  of  the  partner- 
ship property  than  he  was  entitled  to  as  equal  partner 
with  Anthony;  and  that  he  also  obtained  from  the  stock- 
in-trade  a  larger  amount  of  goods  than  Antliovy  ;  and 
that  he  also  converted  to  his  own  use  a  quantity  of  part- 
nership lumber,  of  all  of  which  Anthony  Kline  now 
sought  an  account  and  claimed  a  moiety  of  such  part  as 
the  younger  Kline  had  received  in  excess  of  his  share. 

Mr.  S.  H.  Blahe,  for  Hughes,  contended  that  no 
account  could  be  had  as  against  Hughes,  the  laches, 
acquiescence,  and  delay  shewn  by  the  other  parties  pre- 
cluded them  from  claiming  as  against  him.  It  is  only 
since  Hughes  was  made  a  party  that  it  can  be  considered  Argument, 
that  any  claim  is  pending  against  him  :  McFadyen 
V.  Stuart  («),  Tatam  v.  Williams  (5),  as  to  delay. 
These  cases  were  before  the  Mercantile  Amendment 
Act  of  1863.  The  Act  was  passed  12th  May,  1863, 
the  bill  in  this  case  was  filed  November,  1869,  and  is 
not  saved  by  the  act  as  lo  Hughes's  dealings.  The  part- 
nership of  Hughes  and  Kline  continued  to  November, 
1851,  nothing  is  alleged  in  the  claim  that  can  take  the 
case  out  of  the  statute. 

Mr.  McCarthy,  for  Anthony  Kline,  claimed  as 
administrator  of  Kline  the  elder,  and  in  respect  of  pro- 
perty appropriated  by  the  assignees  of  all ;  and  on  the 
grounds  that  the  creditors  were  paid  by  the  assignees 
Mitchell  and  McMaster  out  of  the  individual  assets  of 
Kline  the  elder.  As  against  Hughes  alone  he  could 
not  claim,  but  inasmuch  as  he  asked  an  account  against 


1871. 

Kline 

r. 
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(a)  11  Grant.  272. 
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the  Other  partner;  J.  N.  Kline  the  younger,  that  would 
involve  an  ncccunt  against  Hughes  and  entitle  him  to  it. 
Anthony  Kline  is  executor  of  Anthony  Kline  the 
elder,  aud  could  not  proceed  against  him  ;  but  one 
partner  being  liable  to  account  the  other  cannot  set  up 
the  Statute  of  Limitations.  As  against  the  testator  there 
would  be  a  right  to  retain  :  see  Williams  on  Executors. 
Anthony  Kline  had  primd  facie  a  right  to  get  the 
money  from  Job  Morris's  hands,  if  any  of  Kline  the 
Toun<Ter's  monev  was  in  Job  Morris  s  hands  from 
which  it  passed  to  Tyrwhitt's  we  can  claim  it  as 
surviving  executor.  The  right  to  retainer  arises  in 
favour  of  a  co-executor :  Kent  v.  Pickering  [a).  No 
relief  is  sought  as  against  Hughes^  he  is  brought  in  that 
he  mny  see  the  account  taken,  and  can  attend  if  he 
wishes  ;  besides  the  account  may  be  in  his  favour. 

Mr.  Blake,  in  reply. — Hughes  is  either  a  necessary 
Argument,  party  or  he  should  be  dismissed.  There  is  no  authority 
for  having  a  party  present  merely  to  look  on.  There 
.  is  authority  that  all  partners  must  be  present  at  the 
taking  the  accounts.  The  Master  has  no  jurisdiction  to 
bring  Hughes  here,  Hughes  hns  a  claim  to  get  rid  of  the 
proceedings  unless  he  submits  to  be  bound  by  them,  it 
can  not  be  said  he  will  not  be  prejudiced,  there  can  be 
no  right  to  bring  him  here  after  a  lapse  of  six  years.  The 
account  should  be  stopped,  not  only  against  Hughes, 
but  against  all  partners ;  if  he  is  a  necessary  party  and 
cannot  be  kept  before  the  Court,  the  account  of  the 
partnership  cannot  be  efifectually  taken :  Winter  v. 
Innis  {b).  The  right  of  retainer  cannot  put  the 
parly  in  any  better  position  than  an  acknowledgment 
in  writing  or  a  payment  by  anoth.er  partner.  Retainer 
is  a  legal  claim  and  is  in  respect  of  a  legal  debt :  De 
Tastet  V.  Shaw  (<?).  The  mere  right  to  have  a  partner- 
ship account  does  not  amount  to  a  legal  debt,  and  a 
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(a)  2  Keen.  1. 


(5)  4  M.  &  Cr.  101, 


(c)  1  B.  &  Aid.  664. 
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right  of  retainer  does  not  arise  in  respect  of  it.  Retainer  1871. 
must  be  of  money  in  hands  of  Anthony  Kline,  and  ^""^[JT^ 
there  must  be  an  actual  retainer,  just  as  in  the  case  of 
appropriation  of  moneys  :  Burge  v.  Nathun  [a).  In 
respect  of  what  can  they  claim  ?  not  surely  in  respect 
of  a  debt  which  but  for  the  retainer  is  barred  by  the 
statute :  Shewan  v.  Vanderkorst  (6).  They  are  here 
now  without  having  exercised  the  right  of  retainer,  and 
the  exercise  of  the  right  can  be  intercepted  in  the 
Master's  office:  Williams  on  Executors,  Am.  Ed.  936, 
English  Ed.  075. 


Mr.  Bain,  for  the  plaintiff. — Kent  v.  PicJcering  is  not 
in  point,  there,  there  was  a  joint  liability.  Any  moneys 
coming  to  an  executor's  hands  sub?equent  to  a  decree 
cannot  be  retained,  and  the  money  here  did  not  actually 
come  to  Kline's  hands,  ho  would  in  fact  be  paying  his 
own  debt  by  retaining  the  money,  these  claims  arose 
during  the  life-time  of  J.  JN".  Kline.  The  moment  the  Argumeat. 
assets  were  assigned  the  claims  began  to  run :  in  1853 
A,  Kline  became  executor,  and  in  1869  took  probate  of 
the  will.  It  is  not  stated  when  Kline  the  elder  died.  A, 
Kline  could  have  taken  proceedings  to  take  an  account 
after  he  was  appointed  executor,  he  could  have  filed  a 
bill  for  account  making  3Iorris  a  defendant,  he  could  at 
no  time  have  proceeded  at  law,  he  could  have  proceeded 
in  equity  only  to  get  his  claim  asdfertained.  No  account 
can  be  taken  in  the  Hughes  partnership,  if  Hughes  is 
not  before  the  Court:  Hills  v.  Nash  (<?),  the  account 
must  be  operative  as  to  all.  Though  plaintiff  may  not 
seek  relief  against  any  one  partner,  yet  the  other 
partners  may  have  the  right  of  contribution,  and  the 
rights  cannot  be  ascertained  as  between  all.  J,  N, 
Klines  claim  is  a  simple  partnership  claim,  pure 
and  simple,  and  the  statute  arises  upon  it  nakedly  and 
bars  him  unless  the  question  of  retainer  relieves  him. 


(a)  2  Hare  376. 
(c)  1  Ph.  594- 


(6)  1  Russ.  &  M.  352  &  2  Russ.  &  M.  75, 
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1871.  Mr.  Cassells  appeared  for  Tyrwhitt^  and  referred  to 
'^^f^  Thompson  v.  Cooper  (a),  Webster  v.  Webster  (b). 


Kline. 


Mr.  McCarthy^  in  reply. — The  only  claim  against 
Hnghes  is,  that  we  have  the  right  to  claim  against  Kline. 
If  the  statute  has  run,  on  account  of  death,  this  Court 
•will  not  treat  the  party  as  within  the  statute.  If  the 
right  to  contribution  exists,  the  statute  does  not  run 
against  the  partner.  The  Court  would  give  relief  in  a 
case  where  one  partner  acknowledged  himself  liable 
when  another  partner  is  discharged  and  would  not  allow 
the  party  making  acknowledgment  to  escape  by  saying 
that  the  account  could  not  be  taken  by  reason  of  the 
discharge  of  his  co-partner,  and  they  might  take  the 
account  without  prejudice  to  the  partner  dischar^red  and 
would  perhaps  give  him  costs.  As  between  Tyrwhitt 
and  A.  Kline  the  latter  has  the  right  to  get  the  money, 
and  the  decree  does  not  interfere  with  that  right : 
Williams  on  Executors,  p.  971,  922,  cap.  "  Retainer." 
We  can  retain  for  an  equitable  debt, — we  cannot  retain 
it  is  true  out  of  equitable  assets,  but  the  assets  here 
are  legal  being  the  proceeds  of  promissory  notes, 
Cockrock  v.  Black  (c).  As  to  the  Statute  of  Limitations, 
as  between  creditors  the  personal  representative  can  be 
compelled  to  raise  it,  but  this  does  not  apply  to  an 
executor's  own  debt. 

t 

Judgment  BOYD,    MASTER   IN   ORDINARY.— Both  claims 

of  Anthony  Kline  are  against  the  estate  now  being 
administered  of  J.  N.  Kline  the  younger,  (who  died 
in  1854)  of  which  estate,  as  appears  by  the  pleadings, 
the  defendant  Anthony  Kline  and  Job  Morris  were  ap- 
pointed executors  by  will,  dated  in  December,  1854,  of 
which  probate  was  granted  to  both  in  1869,  though  they 
had  both  intermeddled  with  and  possessed  themselves  of 


»  1  Cole  85. 


(c)  2  P.  Wms.  298 


{b)  10  Ves.  93. 
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the  estate  before  that  date.    Job  Blorris  died  in  June,  1871. 
18G9,  and  the  defendant  TyrwJdtt  is  his  executor.    The  ^TT^ 
defendant  J n^/io???/ //we  thus  occupies  the  position  of  ^^j^^ 
surviving  executor  of  J.  iV.  Kline  the  younger,  and  as 
such  alone  represenls  his  estate.    The  bill  was  filed  in 
November,  1869,  and  the  dvcreo  made  in  September, 
1870.     Upon  the  claim,  as  administrator,  Anthony 
Kline  s  position  is  this  :  he  as  administrator  of  J. 
Kline  the  elder,  an  alleged  creditor  of  his  copartner 
J.  N.  Kline  the  younger,  claims   an  account  and 
payment  from  the  debtor's  estate,  of  which  he,  A* 
Kline,  is  the  surviving  executor.     lie   thus  repre-  * 
sents  both  estates,  and  is  in   precisely  the  position 
where  the  right  to  retain   was  recognized  in  Fryer 
V.  Gildridge   (a).     There   A   was   indebted  to 
and  B  made  Q  his  executor,  and  A  also  made  C  his 
executor,  then  C  was  allowed  to  retain  the  assets  of  A 
in  satisfaction  of  the  debt  owing  by  A  to  Q  as  B's  exe- 
cutor, and  it  was  said  that  the  same  person  being 
executor  of  obligor  and  obligee,  and  there  being  suffi- 
cient assets  of  obligor,  the  debt  was  presently  satisfied 
by  way  of  retainer.    See  also  Thompson  v.  Cooper  (6). 
But  in  the  casein  hand  it  is  objected,  that  the  debt  is  an  Jadgment 
equitable  one,  in  respect  of  which  the  right  to  retain  does 
not  arise. 

Expressions  are  to  be  found  in  the  books  which  are 
relied  upon  in  support  of  this  objection,  such  as  "  a 
Court  of  Equity  will  never  assist  a  retainer,"  and  that 
"unless  a  party  can  shew  a  legal  right  to  retain  it  is 
never  given  to  him."  Now  these  are  to  be  construed 
with  reference  to  the  particular  cases  in  which  they 
occur,  and  it  will  be  found  that  such  language  is  used 
where  the  claim  lo  retain  is  in  competition  with  the 
claims  of  legal  creditors.  Take  for  instance  the  lan- 
guage of  Lord  Westbury  in  Boyd  v.  Brookes  {c),  where 


(a)  Hob.  10  a.  (b)  I  Coll.  85.         (c)  84  L.  J.  N.  S.  Cb,  CC5, 
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1871.  he  says  "  this  principle  of  law  is  a  barbarous  one,  but  it 
^•"^^^/^^  is  in  favour  of  the  right  of  the  executor  to  retain,  as 

Kline  °  ,  ^ 

Kline  ^'g^i'^st  creditors  of  equal  degree,  money  for  which  the 
testator  is  his  debtor.  It  is  much  to  be  regretted  that 
in  a  case  of  equitable  distribution  the  result  should  be  so 
unequal."  And  it  was  doubtless  to  remedy  this  state  of 
the  law  that  sec.  28  of  our  Property  and  Trusts  Act 
was  inserted  therein.  But  the  case  is  different  where 
the  assets  are  sufficient  to  pay  all,  or  where  the  executor 
is  the  only  creditor.  The  foundation  of  the  doctrine  of 
retainer  consists  in  the  union  of  the  right  to  sue  and  the 
liability  to  be  sued  in  one  and  the  same  person  ;  and  the 
principle  is  laid  down  that  as  the  executor  representing 
both  debtor  and  creditor  cannot  sue  himself,  he  may 
appropriate  the  assets  in  satisfaction  of  his  demand.  He 
can  go,  then,  to  the  same  extent  in  retaining  as  he  could 
have  gone  supposing  he  were  in  a  position  to  sue  for  his 
debt,  Toller  s  Executors,  p.  297.  He  can  retain  in 
Juagmeut.  respect  of  any  claim  legal  or  equitable  for  which  he 
could  have  sued  at  law  or  filed  a  bill  in  equity.  As 
against  creditors  at  law,  the  executor's  right  to  retain 
is  a  legal  right,  and  is  usually  based  upon  a  debt  at  law : 
as  between  the  executor  and  the  estate  it  is  of  the  very 
essence  of  equity,  that  he  be  allowed  to  repay  himself 
before  accounting  to  the  estate,  and  paying  over  the 
assets.  In  Cockrot  v.  Black  [a)  and  in  Loomis  v. 
Stoiherd  (h)  retainers  for  equitable  debts  were  allowed, 
and  many  cases  of  a  like  kind  are  to  be  found.  Even 
at  law  the  right  to  retain  for  an  equitable  debt  has  been 
recognized  (c),  and  it  will  be  given  effect  to  unless  there  is 
in  fixing  the  amount  due  *'such  difficulty  as  to  amount  to 
impracticability."  Thus  in  Be  Tastet  v.  Shaw  (d)  where 
the  ascertainment  of  the  claim  for  retainer  involved  the 
taking  of  partnership  accounts,  the  Court  refused  to 
entertain  the  claim.    The  reason  assigned  was,  that  the 


(a)  2  P.  Wm.  299.  (6)  1  S.  &  St,  461.  (c)  See  Loane  v.  Casey, 
2  Black  W.  965.  ^   {d)  I  B.  &,  Aid.  609. 
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amount  constituted  an  item  in  a  partnership  account,  and    1871 . 
the  partnership  account  would  have  to  be  taken  in  order  """J^JT^ 
to  ascertain  how  much  was  due,  and  justice  could  not  be  ^^.^^ 
administered  without  affording  the  plaintiff  an  opportu-  * 
nity  of  controverting  the  amount  of  the  debt,  which 
could  not  be  done  before  a  jury.    But  all  this  can  be 
done  in  the  Master's  office,  and  for  this  reason  the  claim 
to  retain  in  the  present  suit  is  one  which  should  be 
entertained,  though  equitable  in  its  nature,  and  though 
it  involves  the  taking  of  partnership  accounts. 

It  is  further  objected  that  here  the  executor  has  in  fact 
no  assets  in  hand  of  the  testator's  estate  applicable  by  way 
of  retainer  ;  that  at  all  events  there  has  been  no  appro- 
priation or  retention  by  him  of  such  assets  before  suit ; 
that  it  is  now  too  late  to  claim  such  right,  because  after 
decree  the  executor  cannot  allow  to  be  asserted,  and 
cannot  assert  himself,  a  claim  which  is  barred  by  the 
Statute  of  Limitations,  in  opposition  to  other  parties  Judgment, 
to  the  suit,  and  that  the  claim  of  the  executor  in  this 
case  is  barred  by  the  Statute. 

The  plaintiff's  bill  charges  that  both  executors  of  J. 
N.  Kline,  the  younger,  took  possession  of,  and  dealt  with 
his  estate,  and  that  they  both  received  large  sums  of 
money  thereout,  and  that  the  defendant  Kline  has 
applied  a  part  thereof  to  his  own  use,  and  that  Job 
Morris  left  a  large  sum  of  money  at  his  death  belonging 
to  this  estate,  which  has  passed  into  the  possession  of  the 
defendant  Tyrwhitt;  that  JT/mg,  the  surviving  executor, 
was  endeavouring  to  get  this  money  into  his  hands,  and 
the  bill  prays  that  therein  he,  Kline,  may  be  restrained 
(and  this  is  put  upon  the  ground  of  his  insolvency,  and 
that  if  the  money  went  into  his  hands  it  would  be  lost 
to  the  plaintiff) ;  and  the  bill  further  prays  that  Kline 
may  account  for  his  own  dealings  and  that  of  his  co- 
executor  with  the  estate  in  question.  Kline  s  answer 
does  not  deny  that  there  were  assets  of  the  estate,  and 
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does  not  in  terms  deny  that  he  received  some  of  such 
assets ;  it  does  deny  that  he  intermeddled  with  that  part 
of  the  testator's  estate  which  was  in  the  hands  of  Job 
Morris^  and  which  appears  to  he  represented  by  the 
sum  of  money  in  Tyrwhilfs  hands. 

Now,  what  was  the  condition  of  affairs  when  the 
testator,  being  a  debtor  to  the  estate  of  the  elder  Kline 
as  represented  by  his  administrator  Anthont/,  made  that 
same  administrator  one  of  his  executors  ?  The  law  is 
thus  laid  down  :  "  If  a  debtor  makes  his  creditor,  or  the 
executor  of  his  creditor  his  executor,  and  if  the  executor 
has  assets  of  the  debtor,  it  is  an  extinguishment  of  the 
debt,  because  it  is  within  the  rule  that  the  person  who  is 
to  receive  the  money  is  the  person  who  ought  to  pay  it, 
though  he  is  the  person  that  is  to  receive  it ;  but  if  he  has 
no  assets,  then  he  is  not  the  person  who  ought  to  pay. 
The  debt,  in  other  words,  is  not  extinct  unless  upon  a 
supposition  that  the  executor  has  assets,  which  he  may 
retain  to  pay  himself.  The  same  doctrine  prevails 
where  the  debtor  appoints  his  creditor  to  be  one  of 
several  executors,  if  the  creditor  administers.  But  if 
the  creditor  [being  one  of  two  executors]  neither  proves 
the  will  nor  acts  as  executor,  he  may  bring  his  action 
against  the  other  executor"  (a). 

The  executor  who  is  a  creditor  of  his  testator  may 
in  establishing  his  claim  in  the  Master's  oflSce  bring 
in  his  account  in  one  of  two  ways  :  he  may  bring  in 
an  account  of  what  he  is  chargeable  with  as  against 
the  estate,  and  may  in  his  discharge  credit  himself 
with  the,  amount  of  the  testator's  debt  to  him,  and  this 
is  the  mode  usually  adopted  where  the  debt  is  ascer- 
tained. This  will  not  relieve  him  from  proving  the  fact 
of  the  testator's  indebtedness  in  the  ordinary  way,  but 
he  is  relieved  from  establishing  that  such  debt  is  due 
when  the  account  is  brought  in,  and  he  needs  only  make 
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out  that  it  was  due  when  he  had  the  assets  in  his  hands  1871. 
wherewith  he  has  satisfied  it.    In  cases  of  this  kind  the  ^TT^ 

Kline 

Statute  of  Limitations  can  never  be  set  up  in  the  ^^y^^ 
administration  suit,  for  the  executor  had  the  right  so  to  * 
prefer  himself.  In  the  present  case  the  account  is  not 
so  brought  in,  probably  could  not  have  been  so  framed, 
as  the  ascertainment  of  the  amount  of  the  alleged  debt 
due  to  Antliony  Kline  involves  the  taking  of  accounts 
between  him  and  the  testator.  The  executor  may  also 
bring  in  his  claim  as  an  ordinary  creditor,  and  then  the 
question  will  arise  whether,  like  an  ordinary  creditor, 
he  is  put  to  establish  that  his  debt  is  due  and  payable 
at  the  date  of  carrying  in  the  account,  or  whether 
as  against  an  ordinary  creditor,  the  Statute  of  Limita- 
tions can  be  set  up  in  bar  of  his  claim.  This  is  to 
some  extent  a  new  point,  arising  upon  the  frame  of 
the  accounts  in  the  present  suit.  So  far  as  I  can 
judge,  the  right  determination  of  this  matter  will 
resolve  itself  into  a  question  of  whether  the  estate  has  Judgment 
or  has  not  any  assets  in  respect  of  which  the  right  of 
retainer  can  arise.  Be  it  remembered  always  that 
here  there  is  no  conflict  of  creditors,  but  that  the  exe- 
cutor is  the  only  person  claiming  to  be  a  creditor. 
Now  it  is  laid  down  in  very  broad  terms  that  the 
executor  is  entitled  to  retain  his  debt  even  though 
barred  by  the  Statute  of  Limitations  during  the  life 
time  of  his  testator  :  Hill  v.  Walker  (a),  (in  which  case 
the  statute  had  run  nineteen  years),  Clinton  v,  Brophy 
(b).  But  in  these  cases  the  executor  had  framed  his 
accounts  in  the  manner  I  have  first  adverted  to,  and 
there  had  been  an  actual  retainer  by  him.  In  the  Irish 
case  the  right  to  retain  was  likened  to  a  right  of  lien, 
which  can  be  enforced  though  the  right  of  action  is 
barred  by  the  statute. 

The  right  to  retain,  however,  has  reference  not  only  to 
past,  or  present,  but  to  future  assets;  and  it  would  seem 


(a)  1  K.  &  J.  166. 


(5)  10  Ir.  Eq.  E,  139. 
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1871.  to  be  enough  that  the  executor  should,  while  the  matter 
'    ^    '  is  in  the  Master's  office,  assert  his  right  to  retain  out  of 

Kline  ,  .         .  ° 

Kline  available  assets  to  give  him  the  benefit  of  this  privi- 

lege :  even  as  against  the  Statute  of  Limitations.  In 
Player  v.  Foxall  (a)  the  right  to  retain  was  negatived 
because  this  claim  was  not  set  up  by  the  answer,  nor  in  the 
Master's  office,  but  only  upon  further  directions,  and  the 
executor  was  therefore  taken  to  have  waived  it.  It  was 
laid  down  in  Winter  v.  HicJcs  (h)  that  if  an  administrator 
claims  his  debt  before  the  Master,  even  though  he  does 
not  distinctly  retain  his  debt  before  suit,  that  claim  is 
sufficient  to  entitle  him  to  retain  it.  Express  appro- 
priation is  not  necessary  as  was  contended  before  me  : 
if  there  are  assets  in  the  executor's  hands  the  Court 
will  presume  he  has  appropriated  them  to  satisfy  his 
claim  ;  and  it  is  possible  that  it  may  be  found  in  every 
case  where,  upon  taking  accounts,  an  executor  is  held 
chargeable  with  assets,  that  he  will  have  the  right  to 
Judgment,  discharge  himself  from  liability  therefor  to  the  extent  of 
his  claim  against  the  testator.  In  the  case  of  Weeks  v. 
(7or^,reported  in  a  note  at  p. 184  of  3  P.  Wms.  it  appeared 
that  A  lent  money  on  bond  to  B,  who  dying  intestate  0 
took  out  letters  of  administration  to  him,  after  which  0 
dying,  A  took  out  administration  de  bonis  non  to  B.  It 
was  held  that  A  could  retain,  and  though  he  happened  to 
die  before  he  had  made  any  election  in  what  particular 
effects  he  would  have  the  property  altered,  yet  the  Court 
said  it  must  be  presumed  he  would  elect  to  have  his  own 
debt  paid  first ;  and  this  being  presumed,  there  would 
remain  no  difficulty  as  to  altering  the  property :  for  as 
the  executors  of  A  were  to  account  for  the  assets  of  B, 
they  must  on  that  account  deduct  the  amount  of  the  money 
lent  by  A  to  B.  Now  in  Weeks  v.  G-ore  the  executors 
of  A  would  not  represent  B's  estate,  and  they  of  them- 
selves (according  to  the  rule  in  Hopton  v.  Dryden  [e) 
could  not  have  retained  to  the  amount  of  A's  debt,  out  of 


t  5 

(a)  1  Russ.  639.       {b)  Taml.  475.       (c)  Prec.  in  Ch  1 
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B's  assets.  It  was  only,  then,  as  representing  A,  and 
in  furtherance  of  justice,  that  they  were  allowed  to 
complete  the  constructive  or  imputed  retainer,  which 
in  point  of  fact  A  had  never  exercised. 

The  question  as  to  whether  laches  or  the  Statute  of 
Limitations  would  operate  against  the  executor's  right 
to  retain,  arose  upon  an  appeal  from  the  Master's  finding 
in  Stahlschmidt  v.  Lett  (a).  The  Vice  Chancellor  says, 
"  the  right  to  retain  is  a  mere  passive  right,  and  con- 
sists only  in  holding  the  assets,  or  in  asserting  a  right 
to  hold  the  assets,  which  is  the  same  thing.  It  is  a  right 
which  exists  as  well  before  the  assets  are  received  as 
after  they  are  received,  while  they  are  in  the  executor's 
hands.  Being  thus  a  passive  right,  it  would  be  a  very 
strong  thing  where  there  is  a  debt,  and  where  there  was 
certainly  at  one  time  a  right  to  retain  in  respect  of  that 
debt,  to  hold  that  merely  because  when  it  might  have 
been  asserted  in  the  answer  it  was  not  asserted,  the  judgment, 
right  is  lost.  To  hold,"  he  continues,  "  that  the  right 
was  asserted  too  late  in  the  Autumn  of  1846,  would  be 
to  say  that  the  right  is  lost  by  non-assertion,  although 
asserted  before  the  executor  had  accounted,  and  before  he 
had  settled  the  accounts,  when  the  right  of  retainer,  if 
it  is  to  prevail,  must  receive  its  ultimate  eflfect.  There 
is,  I  believe,  no  authority  for  that  proposition.  If  the 
question  arises,  whether  the  right  of  retainer  exists 
against  money  in  Court,  I  am  not  aware  that  it  has  been 
held  that  in  order  to  make  it  good  against  the  money 
when  paid  into  Court,  it  must  have  'been  asserted 
before  the  money  was  paid  into  Court,  for  the  fact 
is,  if  it  had  been  asserted  before  the  money  was 
paid  into  Court,  the  money  would  probably  not  have 
come  into  Court.  When  the  right  of  retainer  was 
asserted  in  this  case,''  he  goes  on,  "  the  estate  had 
not  been  wound  up  and  the  proceedings  were  in  pro- 


(a)  1  Sm.  &  Giff.  415. 
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1871.    gress,  which  are  in  progress  now,  and  jLhe  assets  are 
not  settled  now.    The  view  of  the  Master  is,  that  the 

Kline  ' 

KHne  ^^^^  barred  by  the  statute,  and  he  has  disallowed 
it  simply  on  that  ground.  This,  is  not  correct,  and  I 
cannot  find  any  just  ground  upon  authority  or  principle 
for  dealing  with  a  right  of  retainer  of  an  executor  who 
is  and  continues  to  be  in  receipt  of  the  assets  upon  the 
footing,  that  if  not  asserted  at  some  particular  time 
before  the  report  it  will  be  lost."  He  says  further  :  It 
has  been  decided  that  the  right  of  retainer  is  not  lost  by 
a  decree  of  this  Court  for  administration.  But  if  a  right 
of  retainer  is  asserted  after  a  decree  for  the  administra- 
tion of  assets,  and  it  cannot  have  been  asserted  hefore,  it 
has  been  decided  that  the  executor  does  not  lose  his 
right  of  retainer  when  he  has  paid  the  moneys  which 
are  the  assets  into  Court."  In  his  answer  Anthony 
Kline  expressly  sets  up  his  claim  to  retain  in  respect,  at 
all  events,  of  the  moneys  in  the  hands  of  his  co-defend- 
judgment.  ant,  and  I  am  not  ,at  present  prepared  to  say  whether 
if  in  my  office  he  is  found  to  be  chargeable  with 
any  assets  of  the  estate,  he  may  not  be  allowed  to 
discharge  himself  pro  tanto  upon  proof  of  his  claims. 
In  the  old  case  of  Bathurst  v.  Be  La  Touchy  to  be 
found  in  the  note  at  p.  9  of  34  Beav.,  the  direction 
was,  that  in  taking  the  account  of  the  personal  estate  of 
the  testator  what  should  be  found  due  should  be  allowed 
to  be  retained  by  the  defendant,  as  he  is  executor,  in 
due  course  of  administi*ation.  In  a  late  case  the  dis- 
tinction is  pointed  out  between  the  duty  of  the  executors 
to  set  up  the  statute  in  the  case  of  an  ordinary  creditor 
proving  a  claim  and  the  privilege  of  the  executor  him- 
self when  he  is  a  creditor  of  the  estate.  The  Master  of 
the  Rolls  says:  ''In  Shewany.  Vanderhorst,  \yhich.  wb.s 
relied  upon  in  the  argument  by  Mr.  Blake']  it  is  settled 
that  after  decree  an  executor  cannot  exercise  any  dis- 
cretion at  all,  and  that  he  is  bound  to  take  the  objection 
of  the  Statute  of  Limitations,  and  that  any  creditor  or 
other  person  interested  may  insist  on  having  that  defence 
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set  up.  After  decree,  an  executor  can  do  no  act  to  vary  1871. 
the  rights  of  the  parties.  The  right  of  retainer  stands  ^""^IJ^^ 
on  a  different  footing.  The  executor  having  the  right  ^^^^^ 
of  retaining  his  debt  before  the  suit  was  instituted,  it  has 
been  held  that  it  is  not  forfeited  by  the  institution  of  a 
suit."  Phillips  V.  Beat  (No.  2)  {a).  And  I  find  in  Crooks 
V.  CrooJcs  {b)  the  then  Chancellor  remarks  :  "  The  right 
of  an  ;  executor  to  retain  a  debt  barred  by  the  statute 
appears  to  have  been  considered  at  one  time  clear,  and 
it  will  be  found,  probably,  that  Shewan  v.  Vanderhorst 
does  not  establish  any  contrary  doctrine."  Pie  there 
lays  it  down  that  the  first  step  in  order  to  determine  the 
question  of  the  right  to  retain,  is  to  find  whether  the 
executor  is  a  creditor,  and  that  this  should  be  enquired 
into  by  the  Master,  notwithstanding  that  the  debt  in 
itself  appears  to  be  barred  by  the  statute.  See  also 
Umes  v.  Umes  (e),  Tipping  v.  Powers  (d).  Of  course 
if  it  were  clear  that  this  estate  had  no  assets  in  fact  or 
by  construction  of  law  in  the  executor's  hands,  and  that  j^^gj^ejit 
he  was  not  chargeable  in  respect  of  assets  received  by 
him  and  not  accounted  for,  whether  through  his  default 
or  otherwise,  I  should  then  think  that  he  must  come  in 
as  a  mere  creditor,  and  that  the  other  parties  to  the  suit 
could  insist  upon  the  statute  as  against  his  claim.  If 
this  were  the  state  of  facts  here,  then  it  would  be  neces- 
sary to  consider  whether  under  the  circumstances  of  this 
case  his  claim  as  a  creditor  is  barred,  and  I  understand 
that  Mr.  McCarthy  urges  the  point  that  his  client's  claim 
in  this  light  is  not  barred.  It  would  be  necessary  to  settle 
this  point,  in  order  to  determine  the  executor's  right  to  be 
paid  out  of  the  real  estate,  or  out  of  assets  with  which  he  is 
not' chargeable,  if  any  such  there  be.  At  law  if  there  were 
assets  in  the  executor's  hands  the  debt  would  be  extin- 
guished as  the  result  of  the  doctrine  of  retainer  :  that 
would  probably  not  be  the  result  in  equity  as  to  an 
equitable  debt  of  the  same  unascertained  nature  as  the 


(a)  32  Beav.  26.     {b)  4  Gr.  617.       (c)  11  Gr.  828.     (d)  1  Ha.  405. 
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1871.  present,  or  in  a  case  where  the  assets  had  not  reached 
'  the  executor's  hands.   It  woud  probably  be  held  in  such  a 

Kline  .  ^ 

V.      case  and  during  such  time,  while  the  union  of  a  debtor-and- 

Kline.  _  . 

creditor-character  existed  in  the  executor,  that  the  opera- 
tion of  the  Statute  of  Limitations  would  be  suspended,  and 
the  right  to  prove  for  such  a  claim  would  not  in  equity 
be  extinct.  These  points  were  not  argued,  and  I  abstain 
from  deciding  upon  them  at  the  present  stage  of  investi- 
gation, especially  as  the  facts  are  not  fully  before  me.  I 
also  abstain  from  giving  any  opinion  as  to  whether  or 
not  the  sum  which  was  at  first  ordered  to  be  paid  into 
Court  in  that  part  of  the  decree  subsequently  struck 
out,  can  be  called  assets  in  the  hands  of  AntJiony 
Kline.  The  cases  cited  only  went  to  this,  that 
where  there  are  assets  in  the  hands  of  two  execu- 
tors, one  of  them  can  retain  in  respect  of  the  amount  in 
his  own  hands.  That  is  not  the  present  case  where  the 
surviving  executor  is  claiming  the  transfer  and  posses- 
judgment,  sion  of  moncys  as  against  the  personal  representative  of 
his  co-executor  deceased.  It  is  a  point  of  some  diffi- 
culty, but  one  which  it  is  not  necessary  for  me  now  to 
pronounce  upon. 

The  safe  and  proper  course  to  pursue  at  present,  as  it 
appears  that  there  have  been  and  are  assets  of  the  estate,  is 
to  direct  Anthony  Kline  to  proceed  to  the  proof  of  his 
claim  upon  which  he  bases  his  right  of  retainer,  notwith- 
standing any  of  the  objections  urged  thereto.  Those  which 
I  have  not  disposed  of  will  be  more  properly  determinable 
when  the  accounts  are  taken,  and  the  locus  standi  of 
•  Anthony  Kline  as  a  creditor  is  established.  What  I 
have  said  will  apply  to  all  the  claims  of  Anthony  Kline, 
whether  individually  or  as  administrator  of  his  father's 
estate. 

There  is  yet  to  be  disposed  of,  however,  the  contention 
of  G-eorge  Hughes^  made  a  party  in  my  office.  When 
he  was  made  a  party  the  facts  now  set  forth  were  not 
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stated  ;  it  only  appeared  that  he  was  the  member  of  a  1871. 
partnership  in  respect  of  which  Anthony  Kline  claimed  "^"^JT^ 
to  be  a  creditor  of  the  testator.    The  ascertainment  of  v. 

Kline.  # 

this  appeared  to  involve,  as  in  ordinary  cases,  the  taking 
of  the  partnership  accounts,  whereat  all  parties  have  a 
a  right  to  be  present.  Primd  facie  Hughes  was  pro- 
perly made  a  party  under  these  circumstances.  But  it 
now  turns  out,  as  conceded  by  Mr.  McCarthy ,  that 
as  to  Hughes,  all  liability  to,  and  claim  against  the 
partnership  has  been  long  since  extinguished  by  lapse  of 
time  (a).  He  was  made  a  party  that  he  might  attend 
upon  the  taking  of  accounts ;  but  these  accounts  in 
no  way  affect,  or  can  affect  him,  and  he  is  now  to  all 
intents  and  purposes  a  person  utterly  indifferent  to  all 
the  partnership  matters  involved  in  this  investigation. 
No  object  can  be  gained  in  keeping  him  any  longer  as 
a  party  to  the  suit,  and  I  think  it  is  competent  for  me, 
upon  the  new  facts  now  disclosed,  to  discharge  my  order 
making  him  a  party.  The  costs  incurred  by  him  must  judgmept 
be  dealt  with  elsewhere,  but  in  my  view  they  should  be 
borne  equally  by  the*  plaintiffs  and  the  executors,  as 
neither  of  them  disclosed  the  facts  upon  which  I  now  hold 
him  to  be  entitled  to  his  dicharge.  But  the  plaintiffs  urge 
that  if  he  is  not  before  the  Court,  or  rather  if  the 
accounts  of  the  partnership  cannot  be  taken  against  him, 
then  the  partnership  accounts  of  Hughes,  Kline  ^  Co. 
cannot  be  taken  at  all.  To  this,  I  do  not  agree. 
Many  cases  are  to  be  found  where  suits  have  been  main- 
tained against  one  joint  owner,  or  one  partner,  under 
special  circumstances  :  as,  fot  instance,  ^vllere  one  has 
been  paid  in  full,  or  his  share  provided  for  apart  from 
the  suit,  and  he  cannot  be  affected  by  the  accounts  between 
plaintiff  and  defendant :  Weymouth  \,  B oyer  (5).  So 
under  the  old  practice,  partnership  accounts  would  be 
taken  in  the  absence  of  one  partner  from  the  record,  he 

(a)  See  Stat,  of  Can,  1863,  26  Vic,  ch,  45, 
(5)  1  Ves.  416,  - 
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1871.   being  out  of  the  jurisdiction  :  Dertveni  v.  Walter  (a). 

So  in  Cockburn  v.  Thompson  (b)  Lord  JEldon  after  speci- 
^^y.  fying  a  variety  of  cases  in  which  accounts  will  be  taken 
and  relief  administered  upon  a  record  technically  incom- 
plete, proceeds  to  say,  "  so  as  to  partnerships,  the  Court 
will  settle  the  account  between  those  parties  who  are 
before  it :  and  do  all  possible  justice."  Cockburn  v. 
Thompson  was  a  case  where  the  bill  was  filed  on  behalf 
of  a  society  to  make  one  of  the  members  account  for 
the  suras  he  had  received,  and  it  was  thought  not  to  lie 
in  his  mouth  to  say  that  the  society  should  not  proceed 
against  him  unless  all  the  members  were  made  parties. 
See  also  Wallworth  v.  EoU  {c).  Where  a  person  has 
a  right  against  several  individuals  who  are  liable  to 
'common  or  consecutive  obligations,  he  may  in  the  first 
instance  file  his  bill  against  some  of  those  persons,  who 
are  bound  to  make  good  his  demand.  If  the  answer 
raises  the  point  that  others  are  liable  with  the  defendant, 
Judgment.  from  whom  he  is  entitled  to  contribution  or  indem- 
nification, it  would  seem  that  then  the  bill  would  have  to 
be  amended  by  adding  such  parties  as  defendants  in 
order  to  prevent  circuity  of  action  :  Totten  v.  Douglass 
(d).  But  in  the  present  case  Hughes  is  not  liable  either 
to  the  claimant  or  to  any  of  his  co-partners,  so  that  in 
my  view  he  is  not  a  proper  party,  much  less  a  necessary 
one.  Similarly  it  was  held  in  Brown  v.  De  Tastet  (e)  that 
where  J.,  and  C,  being  partners  together,  A  agrees 
with  D  to  give  him  a  moiety  of  his  share  of  profits  in 
the  concern,  an  account  might  be  decreed  between  A 
and  D  without  making  B  and  Q  parties.  And  in  the 
old  case  of  Oonslack  v.  Gely  (f)  a  bill  was  allowed 
aga'nst  one  of  two  executors  seeking  no  more  than  an 
account  of  his  own  receipts  and  payments.  So  in  an  anony- 
mous case  in  the  same  book  (^),  a  bill  against  sixteen  out  of 
two  hundred  and  fifty  subscribers  for  a  certain  purpose 


{a)  2  Atk.  510.  (6)  16  Ves.  329.  (c)  4  M.  &  Cr.  619.  {d)  15  Gr. 
126.    (e)  Jac.  284.    (/)  2  Eq.  Ca.  Abr.  165,  pi.  2.    (g)  166,  pi.  2. 
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V. 

Kline 


was  held  to  lie  against  these  sixteen  to  make  them  bear  1871 
their  proportion  of  the  loss,  and  it  was  said  that  their 
proportion  of  the  loss  would  appear  before  the  Master  as 
well  as  if  all  the  two  hundred  ^and  fifty  subscriber^  were 
present,  and  so  it  would  be  no  prejudice  to  the  sixteen 
defendants.  The  matter  in  dispute  upon  the  present 
accounts  is  one  between  two  of  the  partners,  in  which 
Hughes  the  third  has  no  interest,  and  if  he  ever  had  an 
interest  therein  the  Statute  of  Limitations  is  a  bar  to  all 
proceedings  against  him  by  either  of  his  co-partners. 


Re  Hardy— Poole  v.  Poole. 

Solicitor — Negligence —  Coiii<. 

Where  a  solicitor  incurs  useless  and  unnecessary  costs  by  instituting 
a  suit  in  the  Court  of  Chancery  in  respect  of  a  subject  matter  within 
the  jurisdiction  of  the  County  Court,  the  surplus  of  the  costs  in 
Chancery  over  the  Inferior  Court  tariff  will  not  be  allowed  to  him 
against  his  client. 

Where  in  a  suit  brought  as  above  the  costs  in  Chancery  had  been  dis- 
allowed in  toto  between  the  parties,  the  Master  allowed  the  plain- 
tiff's  solicitor  County  Court  costs,  the  client  having  through  the 
exertions  of  his  solicitor  derived  some  benefit  from  the  suit. 

[March,  1871.] 


A  bill  was  filed  in  this  Court  on  a  mortgage  upon 
which  there  was  due  less  than  $200.  When  the  bill 
was  filed  it  appeared  by  the  registry  that  a  subsequent 
mortgage  for  $500  stood  against  the  lands  undischarged. 
The  decree  directed  the  Master  to  inquire  as  to  subse- 
quent incumbrances,  and  on  the  reference  before  him  it 
appeared  that  the  subsequent  mortgage  had  been  paid 
off  before  the  filing  of  the  bill,  but  the  plaintiff's  solicitor 
had  no  notice  of  the  fact,  and  stated  thai  he  had  been 
led  by  the  subsequent  mortgagee  and  the  mortgagor  to 
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1871.  believe  that  it  was  still  unpaid.  The  Court  refused  the 
^''^^"^  plaintiff  his  costs  of  the  suit  against  the  defendant. 

On  taxation  between  the  plaintiff  and  his  solicitor, 
the  client  resisted  payment  of  any  cost  to  the  solicitor, 
and  contended  that  he  had,  prior  to  the  filing  of  the  bill, 
instructed  the  solicitor  to  go  on,  without  regard  to  the 
subsequent  mortgage.  It  was  also  contended  that  if  the 
solicitor  had  procured  from  the  Master  a  proper  state- 
ment in  his  report  of  the  conduct  of  the  mortgagor, 
when  applied  to  as  to  the  subsequent  mortgage,  the 
Court  would  have  given  costs  against  him,  and  the 
failure  to  do  this  was  such  negligence  as  to  disentitle 
the  solicitor  to  costs  against  his  client. 

Mr.  C.  Moss,  for  the  solicitor,  contended  that  no 
negligence  could  be  imputed  to  the  solicitor.  It  is  clear 
that  Mr.  Hardy  was  not  informed  that  the  Lalce  mort- 
Argument.  gago  had  bccu  discharged,  and  he  proceeded  in  Poole  v. 
Poole  upon  information  derived  from  the  mortgagor  and 
the  subsequent  mortgagee  ;  no  negligence  can  be  imputed 
up  to  that  point.  The  only  further  fact  that  can  be  urged 
to  disentitle  him  to  costs  is,  that  he  did  not  bring  before 
the  Court  all  the  facts  upon  which  the  Court  would  have 
been  able  to  pronounce  upon  the  question  of  costs,  the 
fact  of  the  Court  deciding  against  the  plaintiff  upon  the 
report  does  not  shew  sufficient  negligence  to  deprive  the 
solicitor  of  his  costs.  The  Master  can  go  behind  the 
judgment  of  the  Court  as  between  party  and  party,  and 
can  consider  the  propriety  of  the  judgment:  Baching 
v.  Chandles  {a),  Williams  v.  Gibhs  {b).  Here  the  ques- 
tion is  one  of  negligence,  and  the  Master  sits  as  a  jury 
to  determine  it.  At  all  events  here  the  conduct  of  the 
solicitor  has  not  been  so  negligent  as  to  deprive  him  of 
costs  (c).  Here  there  was  a  benefit  to  the  plaintiff 
Henri/  Poole  in  Poole  v.  Poole.    There  wae^  a  contest 


(a)  3  Camp.  19.       (6)  5  A.  &  E.  208.      (c)  7  C.  &  P.  289. 
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as  to  the  validity  of  the  mortgage,  and  this  was  declared  1871. 
in  the  plaintiff's  favour  in  the  Chancery  suit,  and  it  is  "-^'^^^"^ 

'  Re  Hardy. 

therefore  stronger  than  where  no  benefit  resulted.  Mr. 
Hardy  did  not  neglect  what  was  necessary  to  entitle 
him  to  the  costs  of  the  suit,  there  was  no  ignorance  of 
the  law  or  practice  in  his  conduct  of  the  cause,  and  he 
instructed  his  agents  to  have  the  special  circumstances 
certified — everything  had  been  done  to  get  the  report 
right,  and  after  report  he  advised  with  counsel.  There 
is  no  trace  of  gross  negligence  or  carelessness.  He  acted 
upon  the  advice  of  counsel  and  exercised  diligence  and 
reasonable  skill :  see  Lee  v.  Dickson  (a),  which  is  some- 
what like  this,  and  goes  to  shew  that  if  the  solicitor 
reasonably  supposed  that  he  would  get  costs  on  the 
report  as  it  stood,  he  was  justified.  Hardy  could  not 
disregard  the  second  mortgage,  though  his  client  spoke 
of  it  as  a  bogus  mortgage.  The  plaintiff  could  not 
contest  it,  and  it  was  proper  to  put  the  holder  of  that 
mortgage  in  a  position  in  the  Master's  ofiice  to  litigate  Argument, 
the  matter,  the  County  Court  jurisdiction  would  have 
been  ousted  if  the  registered  mortgage  had  remained 
undischarged  as  it  was  at  the  filing  of  the  bill. 

Mr.  31e  Williams. — The  evidence  of  Henry  Poole 
shews  that  he  told  his  solicitor  to  disregard  the  Lake 
mortgage.  The  evidence  in  Poole  v.  Poole  was  directed 
to  shew  that  the  Lake  mortgage  was  satisfied,  and  not 
to  the  point  that  Hardy  had  been  misled  into  filing  the 
bill  in  Chancery:  Marshall,  p.  474.  The  inquiry  is  not 
only  as  to  negligence  but  as  to  the  uselesness  of  the  pro^ 
ceedings  :  Roe  v.  Stanton  {h). 

Mr.  Moss,  in  reply. — It  was  defendants  duty^to  have 
registered  his  discharge,  and  upon  these  grounds  costs 
might  have  been  awarded  to  the  plaintiff  in  Poole  v. 
Poole, 


(a)  3  F.  &  F.  744. 


{b)  3  C.  &  P.  341. 
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1871.      Mr.  Poyd,  Master  in  Ordinary. — The  questions 
argued  before  me  were  those  of  nefflisjence  or  no  nesrli- 

Re  Hardy.       °       .  °   °  ^ 

gence  in  some  aspects  of  the  suit  of  Poole  v.  Poole. 
To  these  I  shall  first  address  myself.  It  is  said  on 
behalf  of  the  solicitor,  that  under  the  circumstances,  he 
properly  filed  his  bill  in  the  Court  of  Chancery  and  not 
on  the  equity  side  of  the  County  Court.  My  conclusions, 
upon  a  persual  of  the  evidence,  are  these  :  that  the 
solicitor  was  made  aware  of  the  existence  of  the  Lake 
mortgage,  and  of  the  strong  and  abiding  impression  of 
his  client  that  it  was  an  invalid  instrument ;  that  there- 
upon he  made  inquiries  about  it,  which  led  to  no  satis- 
factory result ;  that  Lake  and  Qaleh  Poole  purposely 
avoided  giving  him  any  information ;  and  that  he  filed  the 
bill  in  Poole  v.  Poole  entirely  in  the  dark  as  to  the  true 
state  of  affairs  in  respect  of  this  mortgage.  And  I  find 
that  he  proceeded  in  the  Court  of  Chancery  after  his 
client  told  him  to  go  on  and  disregard  the  Lake 
Judgment,  mortgage. 

Now  upon  this  state  of  facts  I  cannot  bring  myself 
to  think  that  Mr.  Hardy  fully  discharged  his  duty  to  his 
client.  True  it  is,  that  if  an  attorney  ignorantly  or 
carelessly  brings  his  action  in  a  Court  which  has  no  juris- 
diction, he  is  liable  to  an  action  on  th6  score  of 
negligence:  Williams  v.  G-ihhs  (a),  Cox  v.  Leach  (h). 
Yet  it  is  equally  true  that  if  there  are  two  forums  open 
to  the  client,  either  of  which  will  minister  due  relief 
according  to  the  circumstances  of  his  case  and  one  of 
which  will  in  the  event  be  preferable  to  the  other,  then 
it  is  the  solicitor's  business  to  explain  to  his  client  fully 
the  position  of  affairs,  and  give  him  the  option  of  the 
Court,  In  re  Clark  {e)  L.  J.  Knight  Bruce  says,  In 
some  cases  notwithstanding  the  impropriety  of  bringing 
an  action,  the  client  may  be  liable  to  pay  the  costs  of  it. 


(a)  5  A.  &  E.  208  ;  S.  C.  2  Harr.  &  Woll.  241. 

(6)  1  C.  B.  N.  S.  617.  (c)  I  D.  M.  &  G.  48. 
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The  client  may  have  untruly  or  insufficiently  informed  1871. 
the  attorney  upon  the  facts  of  the  case,  or  on  being  in- 
formed  by  his  attorney  that  an  action  is  hopeless  or  a 
defence  unreasonable,  may  say  that  the  proceedings 
shall,  whether  wise  or  unwise,  whether  of  probable  or  im- 
probable, certain  or  uncertain  success,  go  on.  In  such 
a  case  the  client  may  be  bound  to  pay  the  costs."  See 
Stevenson  v.  B,owland  {a). 

If  by  proceeding  in  one  way  the  client  runs  the  risk 
of  losing  costs,  it  is  the  solicitor's  duty  to  inform  the 
client  of  the  risk  he  runs.  In  the  present  case  it  was  the 
duty  of  the  solicitor  to  inform  Henry  Poole  that  if  the 
second  mortgage  had  no  existence  as  an  incumbrance 
or  was  satisfied,  he  would  run  the  risk  of  losing  his  costs 
of  the  suit  in  Chancery,  and  on  the  other  hand  that  he 
could  foreclose  the  ei^uity  of  redemption  in  his  own 
mortgage  in  the  County  Court  with  costs  of  the  suit, 
and  leave  the  second  mortgage  outstanding  as  it  was  :  judgment 
see  Allison  v.  Rayner  (5),  QUI  v.  Louglier  (<?),  Steward 
V.  Willthorne  ((i),  Waine  v.  Kernpster  (ej,  Graham  v. 
Latvrence  (f),  Scanlan  Y.  McDonald  {g).  The  solicitor 
omits  to  do  this,  and  files  his  bill  in  Chancery,  trusting 
that  all  will  end  well. 

Supposing,  however,  that  Mr.  Hardy  was  justified  in 
filing  the  bill  as  he  did,  it  was  his  duty  at  all  events  to 
examine  the  defendant  in  the  Chancery  suit  at  the 
earliest  possible  moment  touching  this  second  mort- 
gage, and  in  that  safe  way  informed  himself  whether  or 
not  he  was  rectus  in  curia.  It  is  said  in  Fotts  v. 
Laivrence  (h),  that  if  an  attorney  has  reasonable  and 
probable  grounds  for  commencing  an  action,  and  desists 
from  prosecuting  it,  because  he  afterwards  discovers 

(a)  2  Dow.  &  CI.  119.  (i)  7  B.  &  C,  441. 

(c)  1  Crs.  &  J.  170.  id)  10  Bing.  491. 

(e)  1  F.  &  F.  695.  (/)  lb.  285. 

{g)  10  U.  C.  C.  P.  101.  (h)  6  C.  &  P.  428. 
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1871.   that  the  cause  cannot  be  successfully  proceeded  with,  he 
^JJ^^  is  entitled  to  recover  costs  from  his  client.    Mr.  Hardy, 
after  bill  filed,  could,  by  an  examination  of  thp  defen- 
dant, have  removed  all  the  uncertanity  as  to  Lakes 
mortgage,  and  upon  learning  the  true  facts  could  have  dis- 
missed his  bill,  and  recommenced  his  suit  in  the  County 
Court,  or  he  could  have  fixed  the  defendant  (if  he 
testified  untruly  as  to  the  mortgage  being  paid)  in  such 
a  way  that  in  the  issue  of  the  Chancery  suit  costs  would 
have  been  awarded  to  the  plaintiff.    But  this  course  is 
not  adopted ;  and  the  first  that  is  known  of  the  second 
mortgage  being  satisfied  is  in  the  Master's  office  after 
decree.   Even  then  if  the  facts  now  before  me  had  been 
disclosed,  and  specially  certified  by  the  Master,  the 
Court  might  have  seen  fit  to  grant  the  plaintiff  his 
costs  of  suit  as  between  party  and  party,  in  which  case, 
no  contention  such  as  the  present  would  have  arisen. 
But  the  special  finding  in  the  report  is  merely  that 
Judgment,  there  was  on  the  registry  a  second  mortgage  for  $500 
which  was  satisfied  before  suit,  though  not  discharged 
till  after  suit,  and  that  no  notice  to  the  plaintiff  of  such 
payment  was  proved  before  suit.    This  certificate  goes 
as  far  as  was  warranted  by  the  evidence  laid  before 
the  Master  at  Brantford.    There  was  other  evidence 
which  might  have  been  given  in  furtherance  of  the 
plaintiffs'  claim  for  costs,  and  I  do  not  think  that  the 
circumstances  in  evidence  before  me  excuse  the  solicitor 
in  the  non-production  of  such  evidence.    Mr.  Hardy,  as 
a  solicitor,  should  not  have  been  guided  by  the  opinion  of 
a  clerk  in  the  office  of  his  agent ;  and  the  opinion  of 
counsel  does  not  exculpate  the  solicitor,  or  give  him  a 
right  to  costs,  in  matters  of  ordinary  practice  or  in 
cases  where  all  the  facts  are  not  laid  before  or  known 
to  the  counsel :   Qodefrey  v.  Dalton  (a),  Bryan  v. 
Twigg  (b). 


(a)  6  Bing.  461. 


(6)  3L.J.  N.S.  Chy.  114. 
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If  the  further  matters  now  in  evidence  had  been  1871. 
brouo-ht  before  the  Court  on  further  directions,  and  ' 

°  .  .     .  '  Re  Hardy, 

would  have  turned  the  scale  in  the  plaintiff's  favour  as 
to  costs,  then  I  do  not  think  any  satisfactory  excuse  is 
made  out  for  not  having  them  before  the  Court ;  and  if 
being  brought  before  the  Court  they  would  not  have 
availed  the  plaintiff,  then  his  solicitor  would  remain  in 
the  same  plight  as  he  now  is  touching  his  costs  of  that 
suit.  The  bill  was  filed  in  Chancery,  not  at  the  client's 
instance,  but  by  the  solicitor,  who  took  upon  himself  all 
the  risks  incident  to  that  course  as  between  him  and  his 
client.  If  the  Court  had  found  the  plaintiff'  entitled 
to  costs  this  would  have  enured  to  the  solicitor's  benefit : 
Dimond  v.  Clarke  {a)^  if  not,  as  the  case  stands  now, 
that  would  not  relieve  him  from  the  consequences  of 
acting  upon  his  own  responsibility,  in  a  matter  where  his 
client  should  have  been  fully  informed  of  the  law  and 
consulted  upon  the  course  of  procedure.  It  has  been 
said  that  when  there  are  two  ways  of  doing  a  thing,  one  judgment, 
being  clearly  right  and  the  other  doubtful,  then  to  do  it  in 
the  doubtful  way  is  negligence  :  see  Levy  v.  Spye^^s  [h). 

For  these  reasons  I  cannot  come  to  the  conclusion  that 
"Mv.  Hardy  is  entitled  to  his  bill  as  he  has  brought  it  in; 
and  the  question  now  is,  what  he  is  entitled  to  upon 
taxation.  My  jurisdiction  to  deal  with  the  questions 
raised  was  not  disputed. 

It  is  not  here  the  question  whether  an  action  would 
lie  against  the  attorney ;  to  have  an  action  against  him 
there  must  be  gross  ignorance  of  the  law,  or  ordinary 
negligence  on  his  part  and  injurious  result  or  loss  of 
benefit  to  the  client ;  these  two  things  must  concur  :  see 
Parker  v.  Rolls  (c),  but  less  than  these  are  sufficient  to 
deprive  him  of  his  costs.  If  the  proceedings  are  utterly 
useless,  or  if  they  are  unnecessary,  the  solicitor  will  get 


(a)  1  Chit.  222.       (6)  1  F.  &  F.  5, 
24 — VOL.  III.  CHAMB.  R. 


(e)  14  C.  B.  706. 
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1871.    no  costs  at  all :  Bracey  y.  Carter  (a).    If  the  proceed- 
ings  are  not  utterly  useless,  but  in  some  measure  benefi- 

Ra  Hardy.     .  ' 

cial,  yet  done  carelessly,  unskilfully,  or  negligently, 
then  some  difficulty  exists  as  to  what  is  the  proper 
course  of  procedure  in  a  suit  for  costs  or  upon  a 
summary  reference  under  the  statute.  The  rule  is 
broadly  laid  down  in  some  cases  and  text  books  that 
negligence  alfords  an  answer  to  the  attorney's  claim 
for  remuneration,  provided  it  be  such  as  to  preclude  the 
client  from  derivinor  any  benefit  from  his  seT'vices  but 
not  otherwise "  :  Palling,  235.  See  also  Templer  v. 
McLachlan  (6),  Mayne  on  Damages  (<?),  Huntley  v. 
Bulwer  {d),  Cliff e  v.  Prosser  {e),  Dunn  v.  Hallen  (/), 
Fletcher  v.  Winter  (g).  In  these  and  other  cases  it  is 
said  that  the  solicitor  is  entitled  to  recover  for  his  costs 
unless  the  services  are  wholly  useless  and  valueless, 
even  though  the  conduct  of  the  solicitor  might  be  the 
ground  of  an  action  of  negligence  ;  and  that  when  the 
Judgment,  work  dono  for  the  client  is  partly  useless,  or  where 
being  useful  there  has  been  negligence  in  respect  to  it, 
the  client's  remedy  is  only  by  cross  action. 

The  correct  rule  at  law  on  this  point  as  laid  down  in 
Hill  w  Feather stonehaugh  (h),  Shaw  v.  Ardin  (z),  and 
fully  expounded  in  2  Smith's  L.  C.  6th  Ed.  28-25,  is 
this:  in  an  action  to  recover  the  amount  of  the  bill,  if 
there  be  an  entire  item  for  work  partly  useful  and  partly 
useless  or  negligently  performed,  the  jury  cannot  reduce 
that  item,  and  the  client  must  seek  redress  in  a  cross 
action,  but  entire  items  for  useless  work  may  be  dis- 
carded by  the  jury.  The  distinction  is  between  a  useless 
item  severable  from  the  rest  of  the  account  and  one 
not  so  severable.    See  also  Pigott  v.   Williams  (/.) 


(a)  12  A.  &  E.  375, 


{b)  2  B.  &  P.  N.  R.  136. 
(cZ)  6  B.  N.  C.  111. 


{c)  pp.  41,  42. 
(e)  2  Dowl.  21. 


(/)  4  F.  &  F.  138. 
{h)  7  Bing.  569. 
U)  6  Mudd.  95. 


{g)  2  P.  &  F.  642. 
{i)  9  Bing.  287. 
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Upon  a  summary  reference  by  Common  Law  Courts  it  1871. 
is  held  that  the  taxinc'  officer  has  no  jurisdiclion  to  dis-  ^ir^"^^ 

"  Re  llardyo 

allow  items  or  a  whole  set  of  costs,  on  the  ground  of 
negligence  :  Marthett  v.  Parker  (a).  He  can  however 
disallow  all  items  or  sets  of  costs  which  are  unnecessary, 
though  he  perhaps  cannot  disallow  anything  on  the 
goun'i  of  its  being  useless  :  Heald  v.  Hall  (5),  Cliffe  v. 
Frossjr  (c).  See  also  Williams  v.  Nicholas  {d)^  which 
in  some  features  resembles  the  present  case.  It  is  clear 
that  a  Master  in  Chancery,  under  a  reference  to  tax,  can 
disallow  items  and  even  the  whole  bill  on  the  ground 
that  the  services  were  unnecessnry,  useless,  or  unskil- 
fully and  negligently  performed  :  Be  Bilton  (e)^  AIsop 
V.  L'Oxfo'-d  (/),  Re  Atkinson  [g)^  Thompson  v.  Milliken 
{h\  Re  Clark  (i). 

Upon  an  order  similar  to  the  present  order  it  was  held 
in  Thompson  v.  Millikin  as  subsequently  reported  (j)^ 
that  the  solicitor  was  entitled  to  costs  where  the  client  had  Judgment, 
to  some  extent  benefited  by  the  suit,  and  that  under  such 
an  order  the  Master  had  no  authority  to  institute  an 
inquiry  as  to  any  loss  sustained  by  the  client  through 
the  negligence  of  his  solicitor  in  the  constitution  or 
conduct  of  the  cause.  In  Scanlan  v.  McDonough 
upon  an  order  at  law  to  tax  costs  of  plaintiff's  attorney 
between  attorney  and  client,  it  was  held  that  where  a 
suit  was  successfully  brought  in  the  Superior  Court  for 
a  sum  which  was  within  the  jurisdiction  of  the  County 
Court,  and  in  Avhich  a  certificate  for  costs  was  refused  at 
the  trial,  then  the  client  was  only  liable  for  County 
Court  costs  to  Lis  attorney  in  the  absence  of  special 
circumstances  to  entitle  the  attorney  to  all  he  claimed. 


7  M.  &  W.  767.  (6)  2  Dowl.  163. 

(c)  2  Dowl.  71.  {d)  1  Dowl  N.  S.  840. 

(e)  9  B.  272.  (/)  1  M.  &  K.  564. 

{g)  26  B.  151.  (A)  13  Gr.  104. 

(i)  1  .D.  M.  &  G.  43.  {j)  15  Gr.  197. 

{k)  10  U.  C.  C.  P.  104. 
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1871.  Draper,  C.  J.,  says,  If  indeed  the  plaintiff  (client) 
^^^'^^•^^  had  been  informed  that  by  brinsjins;  the  action  in  the 

Be  Haidy. 

Superior  Court  he  incurred  the  risk  of  recovering  a 
verdict,  which  would  only  entitle  him  to  County  Court 
costs,  and  nevertheless  directed  the  action  to  be  brought 
in  this  Court,  he  would  be  liable  to  pay  his  attorney's 
costs  accordingly,  whatever  he  might  recover,  or  if  he 
failed  altogether  ;  but  that  is  not  shewn  to  be  the  case  ; 
all  we  see  is,  that  he  gave  no  direction  in  that  respect, 
and  when  aware  that  the  suit  was  being  carried  on  in 
this  Court,  expressed  no  dissatisfaction.  I  have  little 
doubt  that  in  reality  he  knew  nothing  about  the  conse- 
quences, or  the  difference,  and  this  is  no  case  to  apply 
the  maxim :  ignormitia  juris  non  excusat.  He  might 
reasonably  expect  his  attorney  to  inform  him." 

The  case  of  Lee  v.  Dixon  («),  (cited  by  Mr.  3Io8s), 
does  not  conflict  with  this  decision,  and  is  indeed  in  my 
Judgment,  view  not  applicable  to  the  questions  arising  upon  this 
taxation.  There  the  attorney  was  sued  for  improperly 
instituting  an  action  on  behalf  of  his  client  in  the 
Superior  Court  instead  of  the  County  Court ;  and  the 
grievance  was,  that  the  suit  having  failed  the  client  had 
to  pay  the  costs  of  defence  to  a  larger  extent  than  if  he 
had  been  beaten  in  the  Inferior  Court.  Negligence 
or  unskilfulness  which  may  be  sufficient  to  deprive  an 
attorney  of  costs  as  against  his  client,  may  yet  not  be 
sufficient  to  give  the  client  a  cause  of  action  against  him. 

At  first  blush  the  case  in  15  Gr.  seems  to  conflict 
with  Soanlan  v.  McDonough,  but  upon  consideration  it 
will  be  found  that  both  may  well  stand  together.  In 
the  Chancery  case  the  solicitor  not  only  brought  the 
suit  to  a  successful  termination,  but  also  obtained  for  his 
client  the  costs  of  litigation.  The  solicitor  failed  to 
secure  certain  benefits  which  would  have  accrued  if  he 


{a)  3  F.  &  F.  744. 
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had  added  another  person  as  defendant;  but  that  was  1871. 
a  matter  of  complaint  which,  if  valid,  would  have  siven  v— ^ 

.,^•1^1  m,  1.         K©  Hardy. 

a  right  of  action  at  law  for  damages.  Ihe  proceedings  ^ 
were  complete  in  themselves ;  and  all  the  advantages 
that  could  have  been  gotten,  in  a  suit  so  constituted 
were  obtained.  But  in  Scayilan  v^  McDonougli  (as  in 
Poole  V.  Poole)  the  client  could  not  possibly  have  had  a 
cross  action  for  negligence  or  other  cause,  because  the 
suit  was  successful  and  no  injury  whatever  resulted  to 
him.  The  only  injury  he  could  be  exposed  to  was  the 
liability  to  pay  more  costs  to  his  attorney  than  was  fair 
and  equitable  under  the  circumstances.  The  Court  inter- 
fered to  prevent  their  officer  making  a  profit  out  of  his 
unnecessary  proceedings  in  a  Superior,  instead  of  an 
Inferior,  Court  at  his  client's  expense.  This  is  in  effect 
holding  in  a  manner  not  contradictory  to  the  authori- 
ties, that  the  surplus  of  Chancery  costs  over  the  Inferior 
Court  tariff  represents  costs  uselessly  and  unnecessarily 
incurred,  which  can  readily  be  ascertained  and  separated  judgmenf. 
from  the  rest  of  the  bill  by  the  taxing  officer.  I  am 
prepared  to  follow  the  principle  of  this  decision,  and  to 
direct  the  taxation  of  Mr.  Hardy  s  costs  upon  the 
County  Court  scale.  If  Henry  Poole  contends,  because 
all  costs  were  disallowed  in  the  Chancery  suit,  that  all 
costs  should  be  disallowed  to  his  solicitor,  then  I  do  not 
think  the  authorities  warrant  me  upon  the  present  order 
in  so  holding- — these  costs  being  of  a  suit  wherein  the 
client  has  succeeded  in  his  contention  by  the  exertions  of 
his  solicitor. 

The  costs  will  be  taxed  on  the  County  Court  scale,  as 
if  the  Lake  mortgage  had  been  disregarded,  {i.  e.  as  if 
there  had  been  no  reference  to  the  Mastjr  as  to  the 
subsequent  incumbrancers.) 
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1871, 

V— ^  Weiss  v.  Rankin. 

Demurring — Costs. 

A  plaintiflF  amending  his  bill  after  service  of  a  demurrer,  and  before 
the  same  has  been  set  down  for  argument,  although  after  a  longer 
period  than  eight  days  has  elapsed,  is  liable  for  20«.  costs  only,  and 
not  for  taxed  costs. 

[February,  1871.] 

A  demurrer  bad  been  filed  December  17th,  1870 : 
order  to  amend  taken  January  2(jth,  1871. 

Mr.  Hodgins,  for  the  defendant,  claimed  full  costs. 
He  referred  to  Older  14,  Rule  14,  English  Orders 
(Morgan f  429) ;  and  to  Rule  15  ;  Baldwin  v.  Borst  [a), 
and  contended  that  the  demurrer  not  having  been  set 
down  within  eight  days,  the  defendant  was  entitled  to 
the  full  costs,  as  if  it  had  gone  to  argument  and  the 
demurrer  been  overruled  :  he  cited  also  Martin  v.  Heed 
(6),  Lowe  V.  Campbell  (<?). 

Mr.  Bain,  contra,  contended  that  the  defendant  was 
entitled  to  20s.  only,  the  same  as  if  the  defendant  had 
submitted  to  the  demurrer  within  the  eight  days.  The 
eight  days  were  given  to  the  defendant  in  which  to  set 
the  demurrer  down,  and  if  he  does  not  the  defendant 
might  himself  have  set  it  down,  but  as  he  did  not,  he 
can  only  have  the  ordinary  20a.  He  referred  to  Smithes 
Pr.  528  and  435. 

Judgment.  Mr.  Taylor,  Referee  in  Chambers. — The  defen- 
dant filed  a  demurrer  on  the  17th  of  December,  1870; 
a  copy  was  served  in  compliance  with  a  demand  on  the 
23rd  of  December,  and  on  the  26th  of  January,  1871, 
the  plaintiff  obtained  an  order  to  amend  on  prseeipe,  and 
amended  the  bill.    This  order  did  not  in  any  way  pro- 


(a)  1  Cham.,R.  82.  (b)  6  U.  C.  L.  J.  143 

(c)  8  Cham.  R.  97. 
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vide  for  paying  the  defendant's  costs  of  the  demurrer. 
The  defendant  having  moved  against  the  order,  and  the 
amendments  made  under  it,  an  arrangement  has  been 
come  to  between  the  parties,  and  the  only  question  sub- 
mitted to  me  is,  what  costs  is  the  plaintiff  liable  to  pay 
to  the  defendant  in  respect  of  the  demurrer  ? 

The  plaintiff  contends  that  he  is  liable  to  pay 
only  20s. ;  while  the  defendant  insists  that  the  order  to 
amend  not  having  been  taken  out  within  the  eight 
days  allowed  the  plaintiff  by  Order  121,  he  is  entitled 
to  taxed  costs.  In  support  of  his  position  the 
English  Con.  Order  l-t,  Rule  14,  (a),  is  cited. 
That  Order  provides  that  when  a  demurrer  is  not  set 
down  for  argument  within  twelve  days  after  the  filing, 
and  the  plaintiff  does  not  within  such  twelve  days  serve 
an  order  to  amend,  the  demurrer  is  to  be  held  sufficient 
to  the  same  extent  and  for  the  same  purposes,  and  the 
plaintiff  is  to  pay  to  the  demurring  party  the  same  costs  judgmant. 
as  in  the  case  of  a  demurrer  to  the  whole  bill  allowed 
upon  argument.  Order  121  of  the  Orders  of  this 
Court,  it  is  argued,  has  the  same  effect.  I  do  not  think 
it  has. 

Before  June,  1868,  as  the  Order  of  Court 
relating  to  demurrers  stood,  a  defendant  filing  a 
demurrer  could  at  once  set  it  down,  and  with  his  notice 
of  filing  the  demurrer  serve  nonce  of  the  argument. 
It  is  true  a  decision  of  the  late  V.C.  Usten  (5),  was  some 
check  upon  this,  and  had  the  effect  of  giving  the  plain- 
tiff two  days  to  consider  the  demurrer  before  the  defen- 
dant could  set  it  down,  but,  under  the  wording  of  the 
Order  the  defendant  had  strictly  the  right  of  so  setting  it 
down.  To  remedy  this,  and  give  the  plaintiff  a  reason- 
able time  for  considering  the  demurrer,  Order  121  was 
passed. 


(a)  Morgan's  Acts  and  Orders.     (6)  Baldwin  v.  Borst,  1  Cbam.  R.  82. 


1871. 
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1871.  The  English  Order  14,  Rule  14  was  promulgated 
— ^''"^  only  in  1845,  and  therefore  is  not  in  force  here.    I  can 

Weiss 

V.      find  no  prior  Order  like  it,  except  the  14th  of  Lord 

Rankm.  *  ^ 

Goventri/s  Orders  (a).  That  Order  after  providing  that 
the  Registrar  at  the  instance  of  the  party  demurring, 
shall,  without  any  fee,  put  it  into  the  paper  of  causes  ; 
goes  on  to  enact  "  and  if  the  defendant  who  demurred 
make  no  such  instance  to  the  Registrar  within  eight  days 
after  the  demurrer  is  put  into  Court,  the  same  without 
any  motion,  shall  be  disallowed  of  course,  as  put  in  for 
delay  ;  and  the  defendant  shall  pay  ordinary  costs." 
The  practice  then,  was  in  fact  just  the  opposite  to  what 
it  is  now  in  England. 

As  the  Orders  of  this  Court  are  silent  on  the  subject 
the  practice  must  be  governed  by  that  which  prevailed 
in  England  in  1837.  In  a  foot  note  in  Smith's  Pr.  (2nd 
Ed.),  referring  to  Lord  Govemtry's  Order,  it  is  said,  "but 
Judgment,  this  is  not  the  practice.''  The  practice  which  obtained  in 
1887  was,  that  if  the  plaintiff  considered  the  demurrer 
good,  he  might  at  any  time  before  the  demurrer  was 
set  down,  submit  to  the  same,  and  obtain  as  of  course  an 
order  to  amend  his  bill,  which  was  made  upon  the  terms 
of  paying  20s.  costs  [b).  This  must  be  considered  as  the 
practice  in  force  here,  and  as  the  demurrer  in  this  case 
was  not  set  down  when  the  plaintiff  took  his  order  to 
amend  he  will  pay  to  the  defendant  20s. 

Nothing  was  said  as  to  costs  of  the  application  before 
me.    I  presume  none  are  asked  on  either  side. 


{a)  Beam.  Orders,  77. 


(6)  Smith's  Pr.  (2nd  ed.)  210. 


chancery  chambers  reports. 
McLennan  v.  Helps. 

Foreign  commission. 
The  Master  cannot  ex  parte  issue  a  certificate  for  a  foreign  commission. 

[Court,  February  9,  1871.] 

This  was  an  appeal  from  the  Master  at  Stratford  who, 
ex  parte  in  a  reference  before  him,  issued  a  certificate  to 
the  plaintiff  for  a  foreign  commission. 


Mr.  Cattanach,  for  the  appellant. — Before  Order  221, 
allowing  orders  for  commissions  to  issue  on  prxcipe  on 
the  filing  of  the  Master's  certificate,  was  passed,  the 
practice  was  to  apply  to  the  Master  for  a  certificate,  and 
then  move  in  Chambers  on  notice :  Stephens  v.  Mean 
(a).  Now  that  an  application  in  Chambers  is  nut  neces- 
sary, it  is  the  more  necessary  that  all  parties  shall  be 
heard  in  the  Master's  oflice.  The  only  redress,  if  the 
Master  has  made  a  mistake,  is  to  appeal  to  the  Court, 
and  parties  should  not  be  driven  to  the  appeal  when  the 
simpler  and  cheaper  process  of  appearing  in  the 
Master's  oflSce  would  do  as  well.  We  are  governed  by 
the  practice  in  force  in  England  in  June,  1857,  and  by 
our  Statute  Law;  and  the  practice  there,  after  1845,  was 
to  make  such  orders  only  on  notice :  see  McHardy  v. 
Hitchcock  (6),  and  Gredey  on  Evidence,  pp.  88,  90, 
112,  114.  McHardy  v.  Hitchcock  seems  to  impl3i  that 
before  1845  an  order  for  a  foreign  commission  could  be 
obtained  ex  parte  in  England.  But  this  is  not  meant. 
The  ex  parte  orders  there  referred  to  related  to  the 
examination  of  witnesses  more  than  twenty  miles  distant 
from  London,  but  resident  in  England,  who  could  be 
examined  before  special  examiners  appointed  by  the 
Court;  in  fact  officers  of  the  Court.  The  case  of  a 
foreign  commission  was  altogether  different  as  it  involved 


(c)  1  Cham,  R.  200.  (A)  11  Beav,  93. 
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1871.    SO  mucl^  expense  and  delay,  not  to  speak  of  the  difficul- 
""""^^"^  ties  arisins;  from  not  bein^r  able  to  examine  the  witnesses 
,  V.       before  officers  who  are  responsible  to  the  Court  and  who 

Helps.  ' 

may  be  utter  strangers  to  all  the  parties,  &c.,  &c. 
Lousada  v.  Temple?'  (a),  and  other  cases  referred  to  in 
the  note  on  page  112  of  Gresley,  shew  that  it  is  neces- 
sary that  the  Court  should  be  guarded  in  granting  such 
orders.  And  if  the  Court  has  not  the  power  or  will  not 
issue  an  order  ex  parte^  can  it  be  argued  that  the  Master 
has  larger  powers  ?  Is  one  practice  to  prevail  in  the 
Master's  office  and  another  in  the  Court  itself  ?  Whe- 
ther it  has  or  not  been  customary  for  the  Masters  to 
issue  such  certificates  ex  'parte^  the  practice  would  be  a 
very  dangerous  one  to  establish  by  the  decision  of  the 
Court.  And  as  there  is  no  reported  decision  the  practice 
in  the  Muster's  office  must  be  analogous  to  the  practice 
of  the  Court.  In  the  Common  Law  Courts  to  which 
power  was  given  by  1  Wm.  IV.  ch.  22,  sec.  4,  in  Eng- 
Argumeufe  land,  and  by  2  Geo.  IV.  eh.  1,,  sec.  17,  in  Canada,  it  is 
obligatory  on  them  to  *' hear  the  parties"  before 
granting  an  order  for  a  foreign  commission :  Mair  v. 
Anderson  [h).  This  power  was  given  in  order  to  enable 
those  Courts  to  issue  commissions  without  the  interven- 
tion of  Chancery  as  formerly.  These  acts  indicate  tho 
policy  of  the  law  if  they  do  not  give  expression  to  it, 
and  must  have  more  or  less  weight  on  the  question  of 
the  practice  were  if  it  is  not  yet  settled. 

Mr.  Ferguson,  contra.— The  practice  in  the  Master's 
office  here  has  always  been  for  the  Master  to  issue  his 
certificate  ex  parte,  then  a  two  day's  notice  was  given  of 
a  motion  in  Chambers  which  enabled  an  opposing  party 
to  shew  cause  against  ic.  Our  Order  221,  abolished  the 
motion  iu  Chambers,  and  there  is  now  no  longer  any 
motion  necessary.  The  Consol.  Orders  have  settled 
the  practice,  and  the  Master  has  now  a  discretion  in 


{a)  2  Euss.  661. 


(6)  11  U.  C.  Q.  JB.  160. 
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the  matter,  which  will  not  be  interfered  with  by  the 
Court  unless  improperly  exercised  ;  when  the  objecting 
party  can  appeal  from  his  certificate  as  from  a  report, 
or  move  to  set  it  aside  on  the  merits  if  he  can  make  out 
a  sufficient  case,  or  move  to  set  aside  the  commission:  he 
also  referred  to  Order  240. 

MoWATjV.C- — I  am  not  satisfied  from  the  authorities 
cited  that  it  is  the  practice  in  England  to  issue  such 
certificates  ex  parte^  the  authorities  appear  to  con- 
flict as  to  whether  notice  is  necessary ;  but  con- 
venience and  sound  practice  appear  to  me  to  be  in 
favor  of  all  parties  being  heard  before  the  Master, 
before  a  certificate  for  a  commission  is  issued.  I  must 
hold,  therefore,  that  a  certificate  for  a  commission  can- 
not be  issued  without  notice— to  hold  otlierwise  would  j^g,^^^^^^ 
lead  to  appeals  from  ex  parte  judgments  of  the  Masters 
which  would  be  an  inconvenient,  and  I  think  an  improper 
course. 


1871, 

SJcLellan 

V. 


Crombib  v.  Bell, 

Discovery. 

A  party  making  affidavit  for  the  purpose  of  moving  to  cbange  the 
venue,  an  J  stating  that  certain  parties  are  material  and  necessary 
•witnesses,  is  not  bound  on  cross-examination  to  state  what  evidence 
he  expects  from  such  witnesses,  or  to  state  facts  tending  to  test  the 
materiality  of  the  proposed  evidence. 

[February  9,  1871.] 

The  venue  in  this  cause  was  laid  at  Toronto,  defen- 
dant filed  an  alHdavit  on  which  to  move  for  an  order  to 
change  the  venue  to  Belleville,  plaintiff  filed  his  affidavit 
in  reply,  alleging  that  he  had  witnesses  in  Toronto  and 
elsewhere  whose  evidence  was  material  and  necessary, 
and  named  the  witnesses ;  he  was  cross-examined  on 
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1871.  this  affidavit  before  a  special  examiner,  and  was  asked 
""^^^  whether  the  persons  named  were  present  when  a  certain 

Crombie 

^-      agreement  (which  was  the  foundation  of  the  suit),  was 

Bell.  . 

made.  He  declined  to  answer  the  questions  on  the 
ground  that  he  was  not  bound  to  disclose  the  evidence 
he  expected  his  witnesses  to  give  at  the  hearing  of  the 
cause.  The  examiner  (Mr.  Esten)^  ruled  in  favour  of 
the  objection — from  this  ruling  the  defendanc  appealed. 

Mr.  Bethune,  for  the  defendant. 


Mr.  T.  3I08S,  contra. 


Mr.  Bethune  contended  that  the  defendant  was 
entitled  to  the  utmost  discovery,  and  to  have  the 
advantage  of  the  best  evidence  he  could  procure,  no 
injury  could  accrue  to  the  plaintiff  by  the  answering  of 
the  questions  sought  to  be  put;  there  are  frequent  cases 
Argument,  at  hiw,  whcrc  the  allegation  of  a  party's  being  a  material 
witness  is  allowed  to  be  contradicted:  he  cited  Chiffy 
on  Evidence  p.  77,  and  referred  to  McMurray  v.  Grand 
Trunk,  ante  133. 

Mr.  Jiosa,  for  the  plaintiff.  The  contention  on  the 
other  side  is  that  on  a  motion  to  change  the  venue  a 
party  opposing  the  motion  can  be  asked  what  evidence 
his  witnesses  can  give ;  no  such  practice  prevails,  the 
principle  is  altogether  the  other  way,  the  Court  will  not 
put  the  defendant  in  such  a  position.  It  may  be  that 
in  the  present  case  the  witnesses  were  not  present  at  the 
agreement,  and  yet  nevertheless  might  be  very  material 
and  necessary  witnesses  ;  it  is  opposed  to  all  principle 
to  investigate  before  hand  what  witnesses  are  going  to 
prove.  The  only  question  on  a  motion  to  change  venue 
is,  where  is  it  most  convenient  to  try  the  case,  the  plain- 
tiff pledges  his  oath  to  his  statement,  and  that  pnwc^ 
faciey  is  conclusive  for  the  present  object — it  canr.ot  be 
that  a  judge  is  to  enquire  at  this  stage  what  can  be 
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proved  by  witnesses  and  pronounce  as  its  materiality —  187L 
the  analogy  at  Common  Law  is  that  an  allegation  of  ^"  ^^"^ 

^•^  ,  ^  ,  Crombie 

materiality  is  suflScient.    The  motion  to  change  venue  is     ^^jj  ^ 
only  a  preliminary  proceeding,  and  the  question  is  simply 
one  of  convenience,  all  the  Court  requires  is  a  sufficient 
statement  on  oath  to  induce  it  to  order  a  change :  be 
cited  Mackenzie  v.  Hudson  {a). 

Mr.  Bethune,  in  reply,  admitted  that  the  he  could  not 
go  into  the  particulars  of  what  the  witnesses  could 
prove,  but  contended  that  he  had  a  right  to  see  whether 
the  proposed  evidence  was  likely  to  be  material  and  to 
ask  questions  wiih  that  view.  He  argued  that  he  was 
justified  in  treating  the  question  as  an  unsettled  one, 
and  if  the  Court  was  againsl  him  and  dismissed  the 
appeal,  it  should  be  without  costs. 

MoWAT,  V.  C. — I  think  the  more  convenient  and 
reasonable  rule  to  lny  down,  will  be  that  such  a  ques-  Juagment 
tion  is  not  under  the  circumstances  admissible.  Without 
holding  that  under  no  possible  circumstances  such  a 
question  can  be  put,  I  consider  it  safest  in  the  case 
before  me  to  hold  that  the  question  could  not  be  put.  I 
therefore  dismiss  the  appeal,  but  without  costs. 


Jardtne  v.  Hope. 

Cotts — Ex  parte  application— Practice  as  to  costs  of  abandoned  motion — 
Costs  of  not  proceeding  to  hearing  according  to' notice. 

An  application  for  costs  of  not  proceeding  to  hearing  according  to 
notice  will  not  be  granted  ex  parte.  The  practice  discussed,  Armour 
V.  Noble,  3  Cham.  R.  99,  considered. 

[February  25,  1871.] 

Mr.  Monro  applied  ex  parte  for  an  order  for  costs  of 
not  proceeding  to  hearing  according  to  notice. 


(a)  1  Dow.  &  Ry.  159 
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Mr.,  Taylor,  Referee  in  Chambers. — The  defen- 
dants apply  for  payment  by  the  plaintiff  of  the  costs 
occasioned  by  his  having  served  notice  of  hearing  for 
the  last  sittings  at  Hamilton,  and  then  not  proceeded 
with  the  cause.  The  application  is  made  ex  parte,  and 
Armour  v.  Noble  (a),  is  relied  on  as  an  authority  for  so 
moving. 

On  consideration  of  the  matter  I  sm  not  sure  that  the 
conclusion  arrived  at  in  that  case  was  correct.  It  was 
decided  upon  the  analogy  of  the  practice  which  prevails 
in  the  Common  Law  Courts,  of  granting  a  rule  for  costs 
of  not  proceeding  to  trial,  as  of  course  without  notice; 
but  that  practice  seems  to  depend  upon  the  express 
words  of  the  Common  Law  Procedure  Act,  sec.  225. 
Armour  v.  Noble  is  also  distinguishable  from  the  pre- 
sent case,  because  there,  a  countermand  was  served  and 
the  defendant  had  notice  not  to  appear  in  Court  on  the 
Judgment.  ^^J  named  tor  hearing. 

It  is  not  by  any  means  clear  that  the  defendants  are 
now  entitled  to  ask  for  these  costs.  Where  a  party 
serving  a  petition  or  notice  of  motion  made  default  on 
the  return  of  ii,  if  the  person  served  desired  to  obtain 
the  costs  of  an  abandoned  motion,  it  was  in  England 
necessary  for  him  to  apply  for  them  not  later  than 
on  the  next  seal  day  or  on  the  next  motion  day  : 
Woodcock  v,  Oxford  ^c.  Railway  Co.  (b).  Here  the 
practice  has,  as  I  understand,  always  been  that  the 
party  asking  costs  of  an  abandoned  motion  should  men- 
tion it  to  the  Court  on  the  day  for  which  the  notice  was 
given,  and  file,  before  the  rising  of  the  Court  on  that 
day,  the  notice  of  motion  and  an  affidavit,  verifying  it  as 
the  notice  served  upon  him. 

Our  orders  are  silent  as  to  the  mode  of  proceeding  to 


1871. 


(a)  3  Cham  il.  99. 


[b)  17  Jur.  33. 
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obtain  costs      the  day  on  the  plaintiff's  default  at  the  1871. 
hearinor  and  I  can  find  no  reported  cnse  on  the  point.  ^-'"^'"^ 
The  only  order  relating  to  the  plaintiff's  default  at  the     ^^^^^  ^ 
hearing  is  the  184th,  which  says  that  "  if  the  cause  is 
called  on  to  be  heard,  rfnd  the  plaintiff  makes  default, 
and  by  reason  thereof  the  bill  is  dismissed,  the  dismissal 
is  to  be  equivalent  to  a  dismissal  on  the  merits.''  To 
obtain  an  order  thus  dismissing  the  bill  it  is  necessary  for 
the  defendant  to  appear  before  the  Court  on  the  day 
named  for  the  hearing,  and  produce  a  regular  affidavit  of 
service  of  the  notice  on  him :  Rigg  v.  Wall  (a). 

If  the  analogy  of  such  an  order,  or  of  an  order  for 
costs  of  an  abandoned  motion,  is  to  apply  to  obtaining 
costs  of  the  d;iy  at  the  hearing,  the  defendant  should 
have  appeared  during  the  Hamilton  sittings  and  asked  j^^gj^g^^ 
for  them,  and  an  application  now,  is  too  late.  At  all 
events  the  point  is  too  doubtful  a  one  for  me  to  make  an 
order  ex  parte. 


Heenan  v.  Dewar. 

Security  on  appealing — Staying  proceedings. 

The  practice  as  to  the  perfecting  of  security  to  st!iy  execution  oe 
appealing  from  this  Court  \6  different  from  the  prjictice  on  appeals 
at  law.  No  motion  ia  necessary  here  to  allow  the  security:  the 
onus  of  moving  against  the  security  being  on  the  party  objecting 
to  it. 

Oa  a  motion  for  a  stay  of  esecution  pending  an  appeal  it  is  not  neces- 
sary to  give  lourceea  days  notice.   The  ordinary  notice  is  suflScient, 

[March  2,  1871.] 

The  bill  in  this  case  had  been  dismissed  with  cosls ; 
the  costs  had  been  taxed  at  $168.16;  on  the  27th  of 


(a)  3  M.  &  C.  505. 
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Dewar. 


1871.  January,  execution  against  the  plaintiff's  goods  was 
"77^-^  issued,  and  had  since  been  placed  in  the  hands  of  the 

Ueenan  .  ^ 

proper  sheriff  who  was  proceeding  under  the  writ  to 
collect  the  money. 

The  plaintiff,  who  desired  to  carry  the  cause  to  the 
Court  of  Error  and  Appeal,  on  the  10th  February,  filed 
a  bond  in  the  penalty  of  $970,  conditioned  for  the  pay- 
ment of  these  costs,  and  on  the  same  day  served  notice 
of  this  bDnd  being  filed,  on  the  defendant's  solicitors, 
lie  now  applied  for  an  order  or  fiat  to  the  sheriff  to 
stay  proceedings  under  the  execution. 

Mr.  Paterson,  for  the  plaintiff,  produced  the  certificate 
of  the  bond  being  filed. 

Mr.  Cassells,  contra,  objected  that  no  application  had 
been  made  for,  and  no  order  taken  allowing  the  bond  as 
Argument.  Sufficient.  That  the  Orders  of  the  Court  shew  that  an 
allowance  of  the  bond  is  necessary.  Such  is  the 
practice  on  appeals  from  the  Courts  of  Common  Law : 
he  referred  to  the  Error  and  Appeal  Act,  sec.  16, 
Orders  in  Appeal,  6  and  7,  and  Heward  v.  Reward  [a). 
He  also  objected  that  the  fourteen  days'  notice  should 
have  been  given.  The  amount  of  penalty  should  be 
fixed  by  the  Court,  and  this  could  not  be  done  unless 
some  notice  to  allow  the  bond  was  made. 

Mr.  Faterson,  for  plaintiff,  referred  to  Error  and 
Appeal,  Orders  No.  28 ;  security  was  to  be  by  bond 
and  fourteen  days  notice  of  filing  was  to  be  given,  but 
there  is  no  order  requiring  any  moiion  to  allow  the 
bond.  A  special  application  is  only  necessary  to  stay 
proceedings,  and  he  now  made  such  a  motion,  if  the 
defendant  were  dissatisfied  with  the  bond  they  should 
have  moved  against  it. 

(a)  2  Cham.  R.  245. 
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Mr.  Taylor,  Referee  in  Chambers.— The  present 
is  not  a  case  in  which  the  mere  filing  of  a  hond  under 
sec.  15  of  the  Error  and  Appeal  Act  is  sufficient.  The 
decree  appealed  from  directs  the  payment  of  costs,  and 
that  brings  it  within  sub-sec.  4  of  sec.  16  of  the  Act : 
Heward  v.  Seward  (a). 

The  plaintiff  objects  that  fourteen  days  notice  of  the 
present  application  has  not  been  given,  and  that  the 
bend  filed  has  not  been  allowed  by  the  Court,  nor  has 
any  application  for  such  allowance  been  made.  I  do  not 
think  eiiher  of  these  objections  can  prevail. 

The  practice  as  to  the  giving  and  perfecting  of  security 
is  different  according  as  the  application  is  from  a  Com- 
mon LuW'  Court  or  the  Court  of  Chancery.  Sec.  15  of  the 
Error  and  Appeal  Act  (Consol.  Stat.  U.  C  ch.  13)  says, 
"No  application  shall  be  allowed  until  the  appellant 
has  given  proper  security  to  the  extent  of  $400,  to  the  Judgment, 
satisfaction  of  the  Court  from  whose  order,  decree,  or 
judgment,  he  is  about  to  appeal,  that  he  will  effectually 
prosecute  his  appeal,  and  pay  such  costs  and  damages 
as  may  be  awarded  in  case  the  judgment  or  decree 
appealed  from  be  affirmed." 

By  sec.  16  (which  was  sec.  40  of  the  original  Act  12 
Vic.  ch.  63),  it  is  provided  that  upon  the  perfecting  of 
such  security,  execution  shall  be  stayed  in  the  original 
cause  except  in  four  cases  set  out  in  that  section,  under 
the  fourth  of  which  (sub-sec.  1  of  sec.  40  of- the  original 
act)  the  present  case  comes. 

The  17ih  sec.  provides  Where  the  security  has  been 
perfected  and  allowed,  any  judge  of  the  Court  appealed 
from  may  issue  his  fiat  to  the  sheriff  to  whom  any  exe- 
cution on  the  judgment  or  decree  has  issued,  to  stjiy  the 


1871. 

Heenan 

V. 

Dewar.^ 


(a)  2  Cham.  Ro  245« 
26— VOL.  III.  CUAMB  Ro 
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1871.  execution,  and  the  execution  shall  be  thereby  stayed 
^-""■''^  whether  a  levy  has  been  made  under  it  or  not." 

Ileenan  " 

V. 

Dewar. 

It  is  under  this  section  that  the  present  application 
is  made. 

In  the  statute  nothing  is  said  as  to  the  mode  in  which 
the  security  is  to  be  "  perfected  and  allowed."  By  the 
orders  of  the  Court  of  Error  and  Appeal,  Nos.  3,  4,  and 
5,  it  is  ordered  that  the  security  shall  be  personal  and 
by  bond ;  when  for  costs,  in  the  sum  of  $400 ;  and  the 
form  of  bond  is  given  in  Order  5.  Order  6  directs 
what  amount  of  security  is  to  be  given  where  a  stay  of 
execution  is  sought,  what  recitals  are  to  be  inserted 
in  the  bond,  and  what  the  condition  of  it  is  to  be.  By 
Order  10,  fourteen  days  notice,  containing  the  par- 
ticulars specified  in  the  order,  is  to  be  given  of  the  time 
and  place  at  which  application  will  be  made  to  the 
Juclgment,  Court  appealed  from,  or  a  judge  thereof,  for  allowance  of 
the  security.  The  11th  and  12th  Orders  point  out  the 
manner  in  which  the  allowance  of  the  bond  may  be 
opposed,  and  the  mode  of  endorsing  the  allowance  of 
the  bond  in  the  event  of  its  being  allowed. 

Turning  to  Order  28,  I  think  it  is  evident  from  the 
language  used,  that  those  Orders,  10,  11,  and  12,  and  the 
various  provisions  as  to  the  allowance  of  the  bond,  can 
apply  to  appeals,  from  the  Common  Law  Courts  only. 
Order  28  is  as  follows,  "  In  all  applications  from  the 
Court  of  Chancery,  all  securities  under  the  40th  sec.  of 
the  said  act  of  the  Provincial  Parliament  passed  in  the 
12th  year  of  the  reign  of  Her  present  Majesty,  ch.  63, 
shall  be  in  the  form  of  a  bond,  which,  together  with  the 
affidavit  of  justification,  shall  be  filed  with  the  Registrar  of 
the  said  Court,  and  notice  thereof  served  on  the  respon- 
dent, his  attorney,  or  agent ;  and  the  same  shall  stand 
allowed,  unless  the  respondent  shall  within  fourteen 
days  after  service  of  such  notice  move  the  said  Court  to 
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disallow  the  same.     A  special  application  shall  be  1871 
necessary  to  stay  proceedings  under  the  exceptions  in 
the  said  section  of  the  said  act." 

The  different  mode  of  proceeding  on  an  appeal  from 
the  Courts  of  Common  Law  and  the  Court  of  Chancery, 
is,  I  suppose,  from  analogy  to  the  different  modes  of 
proceeding  on  giving  security  for  costs  in  a  suit  in  these 
Courts.  At  Common  Law  it  is  the  duty  of  the  person 
giving  the  security  to  bring  the  opposite  party  before 
the  Court  or  a  judge  to  have  the  security  allowed  (a), 
while  in  Chancery  he  has  only  to  file  his  bond  and  give 
notice  of  having  done  so,  throwing  on  the  party  who  has 
obtained  the  order  for  security,  the  onus  of  moving 
against  the  bond,  if  he  considers  it  imperfect  in  form  or 
the  sureties  insufficient  {b).  It  may  be  difficult  to  apply 
this  Order  28  to  the  case  of  securities  under  the  1st  and 
3rd  sub-sees,  of  sec.  16,  but  the  language  of  the  Order 
is,  to  my  mind,  quite  conclusive  that  it  is  not  necessary  Judgment, 
in  Chancery  to  have  an  order  allowing  the  bond,  but 
that  after  the  lapse  of  fourteen  days  from  notice  of 
filing,  the  appellant  may,  if  no  application  is  made  to  dis- 
allow the  bond,  move  simply  to  stay  proceedings.  The 
difficulty  in  the  other  case,  must  be  dealt  with  when  it 
arises. 

Taking  the  view  I  do  of  these  Orders,  I  must  grant 
the  present  application. 


(a)  2  Lush's  Pr.  933  ;  2  Arch's  Pr.  1408. 

(6)  1  Daniel's  Pr.  34,  35  ;   1  Smith's  Pr.  2nd  Ed.  559, 
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1871. 

— In  re  Toms,  a  Solicitor,  in  the  matter  op  M.  C. 

Camkron. 

Solicitor — Taxation — Conduct  of  n  9olicitor~-Proeeedingt  imtiiuted  by 

Court. 

Where  nn  rrdcr  for  the  delivery  and  taxation  of  bills  of  ^osts  had  been 
taken  out  on  prcenpe  on  the  application  of  the  administrator  of  the 
per-on  who  employed  the  solicitor,  and  the  fact  that  ihe  solicitor 
disputed  the  retainer  by  such  person,  was  not  brought  to  the  notice 
of  the  Court  on  the  issuing  of  the  order,  but  it  was  established  that 
the  administrator  did  not  know  when  taking  out  the  order  that  the 
retainer  was  disputed  :  Held,  that  there  was  no  suppression  of  a 
material  fact  on  the  part  of  the  administrator  and  that  the  order 
was  regular. 

The  Court  will  sua  eponte  where  the  circumstances  appear  to  warrant 
it,  take  notice  of  the  conduct  of  its  Folicitor?,  and  investigate  matters 
ill  which  their  acts  seem  open  to  suspicion. 

Where  witnesses  directly  contradict  each  other,  the  presumption 
is.  not  that  one  speaks  falsely,  hut  that  one  has  forgotten  the  cir- 
cumstances, unless  the  facts  distinctly  repel  such  an  assumption. 
In  investigating  a  charge  instituted  by  the  Court  against  a  solicitor, 
and  which  if  established  would  have  proved  of  a  very  grave  nature, 
the  Court  acted  on  the  above  principle  and  accepted  the  solicitor's 
explanation  of  the  facts,  although  distinctly  contradicted  by  the 
client. 

[June  and  December,  1870.] 

Statement.  On  the  23r(i  June,  1870,  Mr.  Spencer  moved  before 
Spragge,  C.,  to  set  aside  an  order  made  ex  parte  by  the 
Secretary  for  the  delivery  by  M,  0.  Cameron  and  taxa- 
tion of  certain  bills  of  costs. 

He  contended  that  a  motion  should  have  been  made 
in  Chambers  on  notice,  and  that  the  order  was 
irregularly  taken  out  on  prcecipe,  that  Mr.  Cameron 
was  not  the  solicitor  in  the  cause ;  that  he  did  not  then 
practice  in  the  Court  of  Chancery,  and  had  sent  the 
client  Chapman  to  another  solicitor,  Mr.  TomSy  as  a 
professional  friend,  and  not  as  an  agent ;  that,  at  any 
rale,  Mr.  Cameron  could  not  be  considered  on  any 
grounds  the  solicitor  of  the  present  applicant  Cunning- 
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ham  (the  administrator  of  Chapman).    No  bill  of  costs  1S71. 
had  ever  been  applied  for  from  Mr.  Cameron.    Cameron  '^""^'^^ 

,  .  Tn  re  Toms 

had  been  asked  by  Cunningham  to  obtain  a  bill  of  costs  ^ 
from  Toms^  which  itself  shews  that  Cunningham  did 
not  consider  Cameron  his  solicitor.  Cameron  could  not 
have  maintained  an  action  at  law  for  these  costs,  and  he 
is  not  estopped  now  from  shewing  the  facts  and  disputing 
the  retainer.  Cameron  s  name  was  not  on  the  record 
either  as  solicitor  or  agent,  and  the  suit  wns  not  con- 
ducted by.  him  :  the  suit  was  conducted  by  Mr.  Tom9, 
and  in  his  own  name.  The  order  was  also  irregular  on 
the  ground  that  material  facts  were  suppressed  and  not 
brou'T'ht  to  the  notice  of  the  Court  when  the  order  was 
taken  ;  namely,  the  fact  that  Mr.  Cameron  denied  the 
retainer.  He  cited  Re  Eldridge  («),  Re  Gabriel  [b), 
Be  Winterbottom  (c),  Re  Wolfe  (c?),  Be  Feuchers  v. 
Datves  (e).  Be  Boultbee  (/),  Be  Moss  (^),  Holland  v. 
Grog  an  [h). 

Argument. 

Mr.  Thomas  Moss,  contra,  contended  that  the  practice 
was  plain,  and  was  laid  down  in  Ayckbur^ie's  Practice^ 
671.  None  of  the  objections  to  the  regularity  of  the  order 
had  been  sustained.  The  relation  of  solicitor  and  client 
was  established,  and  not  denied  by  the  affidavit  of 
Cameron  himself :  he  does  not  state  in  his  affidavit  that 
he  did  not  accept  the  retainer.  Mr.  Toms  admits  that 
his  instructions  were  received  from  Cameron.  Toms  did 
not  ask  for  disbursements,  whereas  Cameron  did,  and 
gave  a  receipt  worded,  "  received  on  account  of  costs." 
The  sura  deposited  for  disbursements  is  not  explained 
either  by  Cameron  or  by  Toms.  Cameron  in  a  letter 
speaks  of  Toms  as  *'my  Chancery  agent."  .Mr.  Garrow^ 
Cameron  s  partner,  in  his  letters,  and  Mr.  Cameron^  in  a 


(a)  12  Beav.  387. 
(c)  15  Beav.  80. 
(c)  11  Beav.  46. 
{g)  17  Beav.  69. 


{h)  10  Beav.  45. 
(rf)  14  Beav.  227. 
(/)  2  Cham.  R.58. 
(A)  8  Beav.  124. 
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1871.  letter  of  November,  1869,  speaks  of  himself  and  Mr. 
^"""^'''^  Toms  in  connection  with  the  suit  as    we"  and  "  us." 

In  re  Toms. 

Mr.  SpeneeVy  in  reply,  contended  that  whatever  the 
case  might  be  as  to  Chapman,  there  was  nothing  to  fix 
Mr.  Qameron  with  liability  as  solicitor  for  Cunningham. 

Mr.  Cameron  made  the  following  affidavit : — - 

"  I,  Malcolm  Collier  Cameron,  say  : — 

"1.  I  am  the  solicitor  above  named. 

"2.  That  on  the  22nd  of  this  month  I  was  served  with 
the  annexed  order. 

"  3.  That  the  service  of  said  order  on  me  was  the  first 
notice  I  had  of  any  proceedings  being  had  or  taken  in 
this  matter,  and  that  I  never  had  any  knowledge  or 
notice  of  any  kind  that  such  proceedings  were  being 
had  against  me,  or  were  intended  to  be  taken  until  I 
received  said  order. 

'^4.  That  neither  the  said  Chester  Chapman,  m  his 
life  time,  or  the  said  R.  S.  Guningham,  as  his  adminis- 
trator, ever  employed  me  as  their  solicitor  in  the  case  in 
this  Court  mentioned  in  said  order  of  Chapman  v. 
McCrae  :  that  I  was  not  solicitor,  and  did  not  act  as 
solicitor  in  the  said  suit  either  for  said  Chapman  or  said 
Cunningham. 

5.  That  the  only  connection  I  had  with  any  suit 
of  Chapman  v.  McCrae  was  as  the  attorney-at-law  of 
Chapman  in  an  action  brought  by  him  against  McCrae 
and  one  Duhrey,  and  that  out  of  that  suit  at  law  said 
suit  in  Chancery  arose. 

"6.  That  said  suit  in  Chancery  was  based  on  the 
judgment  at  law,  and  said  suit  at  law  was  brought  to 
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enforce  payment  of  said  judgment  out  of  certain  lands  1871, 
of  MeCrae  alleged  to  have  been  fraudulently  conveyed  j^^^^ 
by  said  McCrae  to  his  son.  ^ 

7.  "  That  said  Chapman  desired  me  to  take  charge  of 
said  proceedings  in  Chancery,  but  I  told  him  that  I  did 
not  practise  in  the  Court  of  Chancery — and  I  did  not 
then  do  so — but  that  I  could  place  the  case  in  the  hands 
of  Isaac  Francis  Toms,  one  of  the  practising  solicitors 
of  the  Court,  who  would  conduct  the  case  for  him,  to 
which  he  agreed. 

"8.  That  thereupon  the  said  suit  was  instituted  and 
carried  on  by  the  said  Toms  as  the  solicitor  of  the  said 
Chap7nan,  and  I  had  no  interest  whatever  in  the  said 
suit  or  in  any  of  the  fees  thereof,  and  no  connection 
whatever  therewith  thereafter  as  solicitor  for  said  Cliap- 
man  or  said  Cunningham. 

"  9.  I  never  received,  and  never  expected  to  receive, 
one  cent  of  the  moneys  arising  out  of  said  suit,  or  of  the 
costs  thereof,  in  any  capacity  whatever. 

"10.  That  the  whole  business  of  the  said  suit  was 
conducted  and  carried  on  by  said  Toms  as  the  solicitor 
of  said  Cunningham,  and  not  by  me  ;  and  the  said 
Cunningham  and  said  Chapman  dealt  with  said  Toms  as 
solicitor  in  the  cause. 

"11.  Said  Toms  collected  whatever  money  was 
obtained  in  said  Chancery  suit,  and  the  same  passed 
through  his  hands  as  such  solicitor. 

"  12.  That  at  the  request  of  said  Cunningham  I 
obtained  from  said  Toms  $300  of  the  moneys  arising  out 
of  said  proceedings,  and  paid  the  same  to  Cunningham. 

"  13.  That  it  is  not  true  that  said  Cunningham,  or 
any  one  else,  demanded  a  bill  of  costs  from  me ;  but 
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1871.   said  Cunningham^  through  his  attorney  L.  C.  Moore, 
requested  me  to  get  from  said  Toms  the  bill  of  costs  in 

a  re  Toms. 

said  cause,  and  also  requested  me  to  apply  to  the  Court 
for  such  bill,  and  to  compel  said  Toms,  to  pay  over 
said  money,  as  Cunningham  contended  said  Toms 
retained  more  money  for  costs  than  he  should  have 
done  ;  but  I  declined  to  act  for  Cunningham  in  making 
such  application,  and  never  heard  anything  more  of  the 
matter  until  served  with  said  order. 


"  14.  I  have  no  bill  of  costs  in  said  suit,  or  in  any 
other  suit  -whatever  in  this  Court,  against  the  said 
Cunningham  or  said  Chapman,  and  have  no  money  or 
papers  belonging  to  either  of  them. 

"15.  Said  Cunningham  and  no  one  for  him  ever 
demanded  of  me  a  bill  of  costs  in  any  suit,  or  any  state- 
ment of  account,  in  any  matter  of  business  that  I  ever 
transacted  either  for  him  or  Chapman,  nor  did  said 
Chapmxn  do  so  in  his  life  time. 

«  [Sworn,  28th  April,  1870.]" 

Mr.  Toms  made  the  following  affidavit • 

*'  I,  Isaac  Francis  Toms,  of  the  town  of  Goderich, 
say  V — 

"  1.  I  was  the  solicitor  for  the  plaintiff  upon  the  record 
in  the  cause  in  this  Court  of  Chapman  v.  MoCrae, 
referred  to  in  the  order  made  in  this  cause,  dated  16th 
April  instant. 

"  2.  I  received  instructions  in  the  said  suit  from  the 
above  named  31,  C.  Cameron,  who  did  not  then,  I 
believe,  practise  in  this  Court,  but  subsequently  the  plain- 
tiff in  said  suit  dealt  with  me  personally  as  his  solicitor 
in  said  suit. 
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''3.  I  did  not  conduct  the  said  suit  as  agent  for,  or  1871 
upon  agency  terms,  for  said  Cameron^  nor  had  the  said  j^'J]^ 
Cameron  any  interest  in  said  suit  that  I  am  aware  of.  ^ 

"  4.  After  the  death  of  the  plaintiff  in  the  said  suit 
his  administrator,  Robert  S.  Cunningham,  upon  whose 
behalf  the  present  application  has  been  made,  retained 
me  as  his  solicitor  to  revive  the  said  suit,  and  to  carry 
the  same  to  completion,  which  I  accordingly  did  as  the 
solicitor  of  said  Cunningham. 


"[Sworn,  30th  April,  1870.]" 


Cunningham,  the  client,  made  the  following  affidavit : 

"  I,  Hobert  Sandfield  Cunningham,  of  the  township  of 
Brant,  in  the  County  of  Bruce,  yeoman,  make  oath  and 
say  :— 

"  1.  I  am  tiie  administrator  of  Chester  Chapman,  the 
plaintiff  in  the  suit  of  Chapman  v.  McCrae,  referred  to 
in  the  order  made  herein  on  the  16th  day  of  April  last, 
and  the  person  upon  whose  application  the  said  order 
issued. 

"  2.  The  said  Chester  Chapman  departed  this  life 
sometime  early  in  the  spring  of  the  year  1868,  intestate, 
and  shortly  after  his  death  I  obtained  from  the  Surro- 
gate Court  of  the  County  of  Huron  letters  of  adminis- 
tration to  his  estate,  for  the  purpose  of  enabling  me  to 
prosecute  the  said  suit  of  Chapman  v.  McCrae,  and  the 
said  suit  was  revived  in  my  name  as  such  administrator 
of  the  estate  of  the  said  Chapman. 

V*  3.  The  said  suit  was  instituted  by  the  said  Chester 
Chapman  in  the  beginning  of  the  year  1865,  and  I 
believe  the  instructions  for  the  said  suit  were  given  to 
the  above  named  M,  C,  Cameron  by  the  said  Chester 
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Chapman^  who,  I  believe,  always  considered  and  treated 
the  said  Cameron  as  his  solicitor  therein  ;  and  I  further 
believe  that  the  said  Chester  Chapman  never  employed 
or  instructed  the  said  31.  C.  Cameron  to  employ  Mr. 
Toms,  or  any  other  solicitor,  to  prosecute  or  conduct  the 
said  suit  as  the  solicitor  of  the  said  Chapman,  and  that 
he  always  looked  to  the  said  M.  C.  Cameron  alone  for 
the  due  prosecution  and  conduct  of  the  same. 

"4.  The  paper  writings  now  shewn  to  me,  and 
marked  'D,'  'E,'  and  '  F,' respectively,  were  found  by 
me  among  the  papers  of  the  said  Chapman  after  his 
decease. 

5.  *  D'  and  '  F'  are  in  the  handwriting  of  said 
Cameron.  '  E'  is  in  the  handwriting  of  H.  P.  O'Connor^ 
who  was  at  the  date  of  the  said  paper  an  articled  clerk 
in  the  office  of  the  said  Cam,eron. 

"6.  The  said  common  law  suit  of  Chapman  y.  McCrae 
and  Dubrey,  referred  to  in  the  affidavit  of  said  Cameron.^ 
made  herein  on  23rd  April  last,  was  concluded  long 
before  the  date  of  any  of  the  said  writings,  and  the  costs 
thereof  paid  to  the  said  Cameron. 

"  7.  After  the  death  of  Chapman  and  the  revivor  of  the 
suit  in  my  name,  I  continued  to  regard  the  said  Cameron 
as  my  solicitor  in  the  said  suit,  and  I  never  employed 
or  instructed  Cameron  to  employ  Mr.  Toms,  or  any 
other  solicitor,  to  continue  the  prosecution  of  the  said 
suit  as  my  solicitor;  on  the  contrary,  I  always  considered, 
and  still  consider,  the  said  Cameron  as  my  solicitor,  as 
he  was  the  said  Chapman's  solicitor  in  the  said  suit. 

"  8.  Said  Cameron  acted,  in  employing  said  Toms  to 
conduct  said  suit,  solely  on  his  own  behalf,  and  not  in 
any  way,  as  I  believe,  in  pursuance  of  instructions  from, 
or  with  the  authority  of,  the  said  Chapman  during  his 
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lifetime,  or  from  me,  or  with  my  authority  after  his  1871. 
decease:  and  believing,  as  I  did,  from  the  paper  writings  ,  ^ 

'  °  .  .        In  re  Tom 

hereinafter  referred  to,  that  the  said  To?ns  was  acting  ^ 
merely  as  the  agent  of  said  Cameron,  I  never  regarded 
liim  in  any  other  light,  and  I  did  not  recognize 
or  treat  with  him  as  the  solicitor  of  the  said  Chapman, 
or  as  my  solicitor  in  the  said  suit.  My  communications 
with  reference  to  the  said  suit  were  made  to  and  with 
said  Cameron,  or  the  firm  of  Cameron  cf  Gari^oiv  of 
which  he  is  now  a  member. 

"  9.  On  or  about  the  — day  of  —  last  I  received  from 
said  firm  of  Cameron  ^  G-arroiv,  in  reply  to  a  letter 
from  me  asking  for  information  as  to  the  progress  of  the 
suit,  the  letter  now  shewn  to  me,  and  marked  Gr,  which 
letter  is  in  the  handwriting  of  Mr.  G-arrow,  the  partner 
of  the  said  Cameron,  and  sometime  in  December  last 
said  Cameron  gave  me  the  sum  of  $200,  which  he  said 
was  on  account  of  said  suit. 

"  10.  I  have  not,  nor  to  the  best  of  my  knowledge, 
information,  and  belief,  has  any  one  on  my  behalf, 
received  any  other  or/urther  sum  on  account  of  the  said 
suit. 

"  11.  I  am  informed  by  my  present  solicitor,  and 
believe,  that  two  cheques  have  been  issued  by  the  Court 
in  this  suit,  payable  to  my  order,  the  one  for  $710,  and 
the  other  for  $13 ;  and  that  the  said  cheques  have  been 
returned  as  paid,  but  I  say  that  I  never  endorsed,  or 
authorized  any  person  or  persons  to  endorse  or  sign  my 
name  on  the  said  cheques. 

"  12.  I  have  repeatedly  applied  to  M.  C.  Camero7i  to 
render  me  his  bill  of  costs  in  the  said  suit,  but  though  he 
has  hitherto  neglected  to  do  so,  he  never  informed  me 
that  he  was  not  the  solicitor  for  said  Chapman  and  my- 
self in  said  suit,  and  he  never  gave  me  any  reason  to 
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1871.  believe  that  he  did  not  consider  himself  such,  nor  had  I 
any  intimation  or  knowledge  of  his  said  contention  until 
I  received  a  copy  of  his  said  affidavit  filed  herein. 

"  13.  I  firmly  believe  that  the  sums  of  $80  and  $25 
mentioned  in  the  hereinbefore  mentioned  paper  writings 
'D'  and  'E'  were  paid  by  said  Chapman  to  Cameron  on 
account  of  his  costs  in  said  Chancery  suit  of  Chapman 
V.  McCrae^  and  that  if  said  Cameron  is  not  ordered  to 
account  to  me  as  the  solicitor  in  the  said  suit  the  same 
will  be  wholly  lost. 

"  14.  The  proceeds  of  said  suit,  less  the  proper  costs 
thereof,  belong  to  me  as  such  administrator  of  the  estate 
of  said  Chapman^  and  I  am  threatened  with  proceedings 
by  the  representatives  of  the  said  Chapman  to  obtain 
from  me  an  account  of  the  same,  and  I  am  unable,  with- 
out obtaining  a  bill  of  costs  and  account  of  the  said 
moneys  from  Cameron^  to  duly  account  to  them  for  the 
same. 


15.  The  said  Toms  is  a  person  of  no  means,  and  is 
wholly  unable  to  meet  any  liability  in  respect  of  the  said 
moneys,  as  I  am  informed  and  believe. 

"16.  That  the  writing  marked  *H'  is  of  the  proper 
handwriting  of  said  Cameron. 

"  17.  That  any  communication  I  may  ever  have  had 
with  said  Toms,  in  relation  to  said  suit,  was  made  to  and 
with  him  simply  as  the  agent  of  Cameron. 

"18.  Paper  marked  'I'  was  signed  by  Chapman  in 
his  lifetime,  a  few  days  before  his  death,  and  shews  the 
relation  existing  between  Cameron  and  said  Chapman  as 
they  were  then  regarded. 


"  [Sworn,  14th  May,  1870.]  " 
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^'H."  1871. 

GODERICH,  19^A  November,  1869.  iT^^to^. 
"  R.  S.  Cunningham,  * 
*'  Walkerton. 
Dear  Sir. — All  the  money  I  got  from  Toms  is 
$300.    He  has  retained  the  whole  of  the  balance  for  his 
costs.    Out  of  this  $300  I  have  to  retain  the  costs  of 
the  suit  you  brought  against  Chapman,  and  the  costs  in 
Chapman  against  the  executors.    You  appear  to  have 
two  claims  against  Chapman ;  if  so,  there  will  not  be 
enough  to  cover  your  claim.    I  will  see  Toms,  and  see 
how  he  makes  up  the  amount,  and  only  pays  us  $300. 

'*  Yours, 

"  M.  C.  Cameron." 

"1." 

$156.02. 
"  To  M.  C.  Cameron,  Esq., 
Croderich. 

"  Pay  Robert  S.  Cunningham,  or  order,  the  sum  of 
one  hundred  fifty-six  dollars  and  two  cents,  and  deduct 
the  same  from  the  proceeds  of  the  judgment  in  your 
hands,  or  from  any  other  moneys  or  securities  which  you 
hold  on  my  behalf,  or  may  hereafter  hold. 

his 

"Chester  x  Chapman. 

mark. 

Witness    ^  "^^o-  Olarke,  M.  D. 


{■■ 


Geo.  Gordon  Martin." 


The  Chancellor. — I  think  the  pfoper  conclusion  judgment, 
from  the  whole  of  the  evidence  is,  that  Mr.  Cameron  did 
accept  Chapman  s  retainer  of  him  as  solicitor.  Indeed 
from  his  own  account  of  what  passed  between  him  and 
Chapman,  Chapman  would  naturally  understand  that  he 
did  so.  His  subsequent  conduct  and  the  correspondence 
lead  to  the  same  conclusion.  I  do  not  agree  that  he 
ceased  to  be  solicitor  after  the  death  of  Chapman,  there 
was  no  change ;  and  the  letter  of  November,  1869,  is  in 
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1871.  favor  of  the  same  relation  continuing  between  them.  I 
^""^^C^  say  this  with  my  reasons  at  the  close  of  the  argument. 

In  re  Toms.      ^  ^  to 

Further  upon  the  point  of  regularity  and  upon  the  sup- 
pression of  material  facts  I  have  referred  to  the  authori- 
ties cited.  They  shew  that  an  order  of  course  for 
delivery  of  bills  of  costs  and  for  taxation  is  regular  and 
proper,  unless  there  be  something  to  take  the  case  out 
of  the  ordinary  rule.  They  shew  also  (the  purpose  for 
which  they  were  cited)  that  where  any  fact  is  suppressed 
by  the  client,  upon  which  if  disclosed  it  would  have 
been  proper  for  the  officer  issuing  the  order  of  course  to 
exercise  his  discretion  whether  to  issue  an  order  of 
course  or  to  put  the  client  to  a  special  application,  the 
order  will  be  discharged.  The  fact  relied  upon  as  sup- 
pressed here  is  that  Mr.  Cameron  denied  that  he  was 
solicitor  for  Chapman  in  his  life-time  or  for  Cunningham 
since  the  death  of  Chapman ;  and  if  Cunningham  knew 
when  he  applied  for  his  order  that  Cameron  disputed  his 
Judgment,  retainer,  it  was  a  fact  which  he  w^as  wrong  in  suppress- 
ing, unless  he  did  know  it,  there  was  no  suppression. 
Pie  denies  especially  that  Cameron  gave  him  any  reason 
to  believe  that  he  did  not  consider  himself  solicitor  for 
Chapman  himself,  or  that  he  had  any  intimation  or 
knowledge  of  his  contention  that  he  was  not  such 
solicitor  until  he  read  a  copy  of  Mr.  Cameron's  affidavit 
filed  upon  this  application,  and  I  may  add  that  the 
letters  from  Mr.  Cameron  s  office  found  by  Cunningham 
among  Chapman's  papers  were  calculated  to  lead  Cun- 
ningham  to  the  belief  that  Cameron  was,  and  that  he 
avowed  himself  to  be,  solicitor  for  Chapman.  I  must 
therefore  refuse  the  application,  and  it  must  be  with 
costs. 

The  affidavit  of  Cunningham  has  this  paragraph  :  "I 
am  informed  by  my  present  solicitor,  and  I  believe  that 
two  cheques  have  been  issued  by  this  Court  in  this  suit 
payable  to  my  order,  the  one  for  the  sura  of  $710,  and 
the  other  for  the  sum  of  $13,  and  that  the  said  cheques 
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have  been  returned  as  paid,  but  I  say  that  I  never  1871. 
endorsed  or  authorized  any  person  or  persons  to  endorse  j^^^.^^^^^ 
or  sign  my  name  on  the  said  cheques.    I  have  sent  for  ^ 
these  cheques  and  I  find  the  name  B.  S.  Cunningham 
endorsed  upon  each  of  them.    I  find  further  from  the 
ledger  clerk  that  the  cheques  after  being  made  and  pay- 
able to  U.S.  Cunningham  were  handed  over  by  him  (the 
ofiScer)  to  the  Toronto  agent  of  Mr.  Isaac  Francis  Toms, 
a  solicitor  of  this  Court,  in  whose  name  the  suit  was 
conducted ;  and  I  have  called  upon  the  agent  to  make 
affidavit  as  to  what  he  did  with  the  cheques,  and  this  he 
has  done,  and  from  his  affidavit  it  appears  that  the 
cheques  payable  to  Cunningham  were  transmitted  from 
his  office  to  Mr.  Toms  and  that  they  had  since  been 
cashed." 

We  have  then  the  cheques  traced  to  Mr.  Toms.  He 
could  receive  them  properly  for  no  other  purpose  than 
to  hand  them  to  his  client.  It  is  proper  that  Mr.  Toms  judgment, 
should  be  called  upon  to  shew  cause  why  he  should  not 
answer  to  the  allegations  contained  in  the  paragraph  of 
Mr.  Cunningham  s  affidavit  to  which  I  have  referred, 
and  in  the  affidavit  of  his  Toronto  agent.  An  order  will 
issue  accordingly. 

I  entertain  no  doubt  as  to  the  propriety,  and  indeed 
the  dutj  of  the  Court  to  call  upon  the  solicitor  whose 
conduct  appears  to  the  Court  to  have  been  improper  to 
answer  in  respect  of  that  which,  is  prima  facie  at  least, 
misconduct,  although  the  parties  to  the  suit  may  make 
no  application  against  the  solicitor :  Gfoodwgn  v. 
Gosnell  («),  before  Sir  J.  Knight  Bruce  was  a  case  of 
that  character.  I  cannot  do  better  than  quote  the 
language  of  the  learned  Judge,  "Not  one  of  the  parties 
interested  has  made  any  application  against  him  (the 
solicitor)  except  by  the  institution  of  this  suit.    As  it  is, 


(a)  2  ColL  460. 
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1871.  however,  unfortunately  the  case  has  come-  before  the 
TnTeTo^  Court,  it  is  now  judicially  before  one,  and  my  under- 
standing of  the  duty,  which  1  owe  to  the  profession, 
and  to  society,  prohibits  me  from  treating  it  as  not  con- 
taining anything  beyond  mere  matter  of  civil  litigation. 
Wheatley  v.  Masters,  In  Be  Collins  (a),  before  the 
Lords  Justices  Knight  Bruce  and  Turner,  was  another 
case  of  the  same  nature.  The  Lord  Justice  Knight 
Bruce  observes  at  the  close  of  it,  "  It  should  be  known 
that  however  personally  painful  it  may  have  been  to  us 
to  perform  this  duty,  it  has  not  been  prompted  or  moved 
by  anyone  but  ourselves.  We  ordered  the  proceedings 
from  a  sense  of  public  duty,  and  they  are  directly  and 
solely  attributable  to  us." 

Mr.  Toms,  in  answer  to  the  order  issued  in  accordance 
with  the  instructions  contained  in  the  foregoing  judg- 
ment, filed  the  following  affidavit:— 

Judgment. 

Affidavit  of  Isaac  F.  Toms. 

"  I,  Isaac  Francis  Toms,  of  the  Town  of  Goderich  in 
the  County  of  Huron,  Esq.,  make  oath  and  say  :~ 

"1.  I  am  the  solicitor  above  named. 

"  2.  In  reference  to  the  11th  paragraph  of  a  certain 
affidavit  made  by  one  B.  S.  Cunningham  in  a  matter 
pending  in  this  Court  of  '  In  the  matter  of  Malcolm 
Collier  Cameron,'  one  of  the  solicitors  of  the  Court,  I 
say  as  follows  : — 

"  I  received  the  cheques  in  said  affidavit  referred  to, 
and  obtained  payment  of  the  same  as  I  was  authorized 
to  do  by  said  B.  jS.  Cunningham. 

"  I  was  the  solicitor  upon  the  record  for  the  plaintiff 
in  the  suit  of  Chapman  v.  McCrae  in  said  affidavit  men- 


(a)  7D.  M.  &a.  26J,  559,  562. 
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tioned.  and  I  have  from  the  original  plaintiff  (since  1871. 
deceased)  authority  in  writing  to  do  all  acts  and  sign  all  j'^'^^'^^g 
papers  necessary  to  obtain  the  money  in  question  in  said  ^ 
suit. 

"  On  22nd  May,  1869,  I  wrote  to  said  Cunningham 
a  letter  which  is  copied  in  my  letter  book  as  follows  : — 

"  Goderich,  May  22nd,  1869. 
"  Chapman  v.  BleCrae, 

Dear  Sir. — I  hope  to  soon  to  have  the  money  in 
this.  On  looking  over  my  docket  I  find  I  am  out  of 
pocket  a  large  amount.  I  have  an  agreement  from  ' 
Chapman  to  pay  all  extra  costs,  and  I  thought  I  had 
one  from  you,  but  I  don't  find  any.  Please  sign  the 
memorandum  below,  and  return  it  to  me  at  once. 


"  Lowry  v.  Cooh. 
1  will  push  this  ahead. 

Yours  truly, 

"  R.  S.  Cunningham.  J.  F.  Toms." 

"  In  Chancery. 

"  Chapman  v.  McCrae. 

"  I  hereby  agree  to  pay  Mr.  Toms  the  costs  already 
incurred  herein  and  future  costs  as  between  solicitor  and 
client,  and  I  authorize  him  to  take  such  proceedings, 
sign  all  papers,  cheques  cr  other  documents  necessary 
to  obtain  the  amount  of  judgment  in  the  ^uit. 

"  May  2nd,  1869." 

"  On  27th  May,  1869,  said  Cunningham  came  to  my 
office  on  a  matter  of  business,  independently  of  said  suit 
of  Chapman  v.  McCrae^  and  he  then  gave  me  the  said 
letter  with  the  memorandum  at  the  foot  thereof,  duly 
signed  by  him,  and  it  was  upon  such  authority  that  I 
obtained  payment  of  the  &aid  cheques. 
28 — VOL.  III.  chamb  r. 
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1871.  ^'  In  early  part  of  June,  1869,  my  partnership  with 
^"""v-— '  my  former  law  partner  having  been  dissolved,  and  the 

In  re  Toms.  .      ,        ^      ,    .        .        ^  ^         «  . 

papers  in  the  office  being  in  a  state  of  confusion,  they 
were  placed  on  a  file  together,  and  sorted  by  my  clerk, 
and  I  have  lately  gone  over  all  the  papers  in  my  office 
personally,  but  I  have  been  unable  to  find  the  said  autho- 
rity, and  I  believe  the  same  has  either  been  mislaid  or  lost. 

"  At  the  time  I  obtained  payment  of  the  said  cheques 
said  Cunningham  was  indebted  to  me  in  the  sum  of  $200, 
independently  of  the  costs  of  the  said  suit  of  Chapman 
V.  McCrae,  being  the  costs  of  a  certain  suit  in  this  Court 
of  Lowry  v.  Cooh  which  he  had  become  liable  to  pay  to 
me,  and  which  he  has  lately^ paid. 

"  After  deducting  the  amount  paid  by  me  to  said 
Cameron  ivom  the  amount  received  by  me  upon  said 
cheques,  I  still  claim  that  there  is  a  small  sum  due  to  me 
in  respect  of  the  costs  of  the  said  suit  of  Chapman  v. 

statement.  JJ^(7^^g. 

"  [Sworn  12th  November,  1870.]" 

On  this  affidavit  Mr.  Bethune  moved  that  the  order 
be  discharged.  Mr.  John  Hoskin,  by  the  direction  of 
the  Court,  appeared  in  support  of  the  order,  and  after 
hearing  counsel  respectively,  th6  Chancellor  gave  Mr. 
Toms,  if  he  desired  it,  the  opportunity  of  cross-examining 
Cunningham  on  the  affidavit  made  by  him  in  open  Court. 
On  the  20th  December,  Mr.  Toms  and  Mr.  Cunningham 
appeared  in  Court,  when  the  following  (evidence  was 
taken  : 

20th  December,  1870. 

Cunningham  sworn,  says  : — 

"  The  signature  to  affidavit  marked  A"  is  mine.  I 
swore  to  that  affidavit.  I  remember  the  paragraph 
therein  referring  to  indorsement  of  cheques.    I  never 
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endorsed  the  cheques  ^'B"  and  "C."    I  have  no  letter  1871. 
from  TomsMsited  22nd  May,  1869.   I  never  saw  a  letter  '  ' 

'  '  ^     In  re  Toms. 

containing  the  words  set  forth  in  Mr.  Toms  affidavit, 
nor  did  I  ever  sign  a  memorandum  of  the  nature  stated 
in  that  affidavit."  < 

Cross-examined. — Letter  marked  'I,'  I  think  I 
received  this  present  or  latter  end  of  last  year.  I 
imagined  the  money  referred  to  therein  was  that  coming 
from  Chancery.  I  did  not  go  to  see  Mr.  Toms  in 
reference  thereto  that  I  recollect.  I  was  not  at  all 
astonished  that  Mr.  Toms  got  the  money  from  the  Court. 
I  knew  he  was  agent  of  Mr.  Cameron.  I  can't  state 
how  long  after  I  received  notice  of  Mr.  Tom's  receiving 
the  money  I  went  to  see  Mr.  Cameron.  I  cannot  swear 
positively  that  I  never  received  any  other  letter  than  the 
three  now  produced  ;  but  I  do  not  believe  I  did.  I  had 
dealings  with  Mr.  Heid  to  the  amount  of  $1200  in 
reference  to  mortgages,  I  do  not  recollect  getting  Mr.  statement. 
Toms  to  enclose  $400  to  Mr.  Beid.'' 


(On  hearing  letter  read,  witness  states) :  "  I  now 
recollect  the  transaction.  I  had  forgotten  it  until  the 
letter  brought  it  to  my  recollection.  The  reason  I 
employed  Mr.  Toms  to  write  the  letter  w^as,  I  suppose, 
that  I  got  him  to  figure  up  the  balance.  I  can't  say  I 
signed  the  letter ;  very  likely  I  got  him  to  sign  it  for 
me.  I  can't  remember  anything  else  that  took  place  on 
the  occasion  of  writing  this  letter  to  Beid.  Lucknow, 
where  I  resided  in  May,  1869,  is  twenty-two  miles  from 
Goderich.  Don't  recollect  what  brought  me  into 
Goderich  the  day  the  letter  was  written.  My  memory 
is  pretty  good  generally.  I  thought  the  transaction  with 
Beid  settled,  so  I  did  not  care  to  think  anything  more 
about  it,  I  will  not  swear  that  no  other  business  took 
place  on  the  day  the  letter  was  written  to  Mr.  Beid,  but 
I  do  not  recollect  anything  having  taken  place.  I  was 
frequently  in  Mr.  Tom's  office  in  reference  to  a  suit  he 
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1871.  was  carrying  on  for  a  brother-in-law  of  mine.  I  swear 
^ — —  positively  I  never  signed  a  paper  authorizing  Mr.  Toms 
to  sign  mj  name  to  cheques.  A  letter  on  a  subject  of 
so  much  importance  as  I  considered  the  matter  to  be  to 
me  as  that  said  to  have  been  sent  to  me,  if  received,*  I 
would  certainly  have  remembered  it.  The  purport  of  the 
letter,  as  I  understood  it,  is  to  authorize  Mr.  Toms  to 
sign  my  name  to  cheques.  I  did  not  know  it  was  neces- 
sary to  give  Mr. .  Toms  authority  to  draw  the  money  ;  I 
certainly  expected  it  would  come  tome,  and  that  it  would 
come  through  Mr.  Cameron  ;  I  expected  the  amount 
coming  would  be  about  $1000 ;  it  turned  out  to  be  less, 
I  think.  I  think  I  wrote  to  Mr.  Cameron  before  going 
to  see  him  in  reference  to  the  receipt  of  the  money  by 
him.  I  did  not  tell  Toms  to  get  the  money,  nor  did  I 
give  Mr.  Cameron  any  authority  to  receive  it.  He  was 
my  solicitor;  I  supposed  he  would  get  it  in  that  capacity." 

statement.  Re-cxamincd. — "  I  was  not  aware  what  course  it  was 
necessary  to  adopt  to  obtain  money  out  of  the  Court  of 
Chancery.  The  first  I  heard  of  the  money  having  been 
paid  out  for  me  was  from  my  solicitor  in  Walkerton. 
My  reason  for  being  positive  that  I  never  saw  the  letter 
from  Mr.  Toms  asking  me  to  sign  authority  to  draw 
money  is,  that  I  looked  to  Mr.  Cameron  to  act  for  me, 
and  had  such  a  proposition  been  made  to  me  I  would 
have  been  surprised  at  the  suggestion,  and  would  have 
been  sure  to  recollect  it." 


To  Mr.  Bethune. — I  have  written  to  Mr.  To77is  several 
times,  not  very  often  Mr.  Cameron  told  me  Toms  was 
acting  in  the  Chancery  suit  as  his  agent." 

Mr.  Toms  examined  : — "  I  made  an  affidavit  in  this 
matter,  that  affidavit  is  true.  The  original  of  letter 
marked  'K'  was  sent  by  me  to  Cunningham  ;  I  think 
by  mail,  and  was  returned  to  me  by  Cunningham  per- 
sonally the  same  day  I  wrote  the  letter  to  Mr.  Meid  for 
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Ciiimingham.    On  the  same  day  I  drew  an  affidavit  for  1871. 
Citnningliam  as  to  the  indebtedness  of  the  estate  of  — 
Chapma7i  to  Cunningham.    The  letter  marked  ^I'  was  ^ 
sent  by  me  to  Cunningham  the  same  day,  or  soon  after 
I  think,  that  I  received  the  money  for  Cunningham. 
Cunningham  spoke  to  me  shortly  after  writing  letter 
'I. '     Cunningham  owed  me  money  for  costs,  about 
f 500,  in  Chapman  s  matters,  and  over  $200  in  another 
suit.    The  balance  I  paid  to  Mr.  Ca77ieron,  after  deduct- 
ing the  $500  in  Chapman's  matter  ;  the  other  suit  was 
not  calculated.    I  have  searched  my  office  thoroughly 
for  the  original  of  letter  'K, '  but  have  failed  to  find  it." 

Cross-examined. — "I  wrote  the  words  '"Mob.  jS.  Cun- 
ningham' on  both  cheques ;  these  words  are  very  dis- 
similar froin  my  own  signature,  and  unlike  one  another. 
I  had  no  signature  of  Cunningham' §  by  me  when  1 
endorsed  the  cheques." 

Statement. 

To  the  Court. — "  I  did  not  write  Cunni7igham's  name 
on  the  cheques  so  as  to  imitate  his  signature.  I  cannot 
tell  why  I  did  not  put  by  procuration,  or  anything  indi- 
cating that  the  signature  was  by  procuration.  I  never 
do  so  when  I  am  thus  authorized.  When  he  came  to  my 
office  on  the  27th  May,  the  authority  was  already  signed ; 
I  suppose  by  Cunningham." 

Mr.  /.  Uoskin,  who  appeared  by  the  direction  of  the 
Court  to  conduct  the  proceedings  The  question  at 
issue  is  narrowed  to  a  very  simple  one;  the  simple  point, 
of  whether  Mr.  Toms  was,  or  was  not  authorized  to  sign 
the  cheques  in  question.  It  is  very  unfortunate  that  the 
authorization  is  not  forthcoming. 

Mr.  Bethune,  for  Mr.  Toms,  admitted  the  propriety 
of  the  proceedings,  and  did  not  on  his  own  or  his  client's 
behalf  object  or  complain  of  it ;  it  was  beneficial  to  the 
profession  that  the  Court  should  initiate  such  proceed- 
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1871.  ings.  As  to  the  merits,  he  contended  that  the  weight 
in^eToms  Gvidence  was  in  favor  of  the  authority  having  been 
given  by  Gunnningham  to  Mr.  Toms;  Cunningham  may 
have|forgotten  the  circumstance,  as  he  evidently  had 
other  matters,  which  must  have  been  of  importance  to 
him  which  took  place  on  the  same  day.  Mr.  Bethune 
also  dwelt  on  the  fact  of  the  letter,  of  which  a  copy  or 
impression  was  in  the  letter-book  of  Toms  in  its  proper 
place  as  to  date,  being  evidently  written  and  sent  to 
Cunningham,  enclosing  the  necessary  authorization  to 
receive  the  money. 

Spragge,  C— I  cannot,  upon  the  evidence  before 
me,  convict  Mr.  Toms  of  having  put  the  name  of 
Cunningham  to  the  cheques  without  authority.  His 
doing  so  would  amount  to  forgery.  Still  he  had  con- 
ducted the  business  so  irregularly  as  to  have  given  rise 
to  grave  suspicion ;  and  whilst  thinking  that  the  case 
Judgment,  does  not  call  for  further  proceedings  on  the  part  of  the 
Court,  I  will  not  give  Mr.  Toms^  his  costs.  [Mr.  Bethune 
disclaimed  any  intention  of  asking  for  costs.]  Mr. 
Hoskin's  costs  are  to  be  paid  out  of  the  Suitor's  Fee 
Fund. 


Dickson  v.  Avery. 

Appeal  from  Master's  Report. 

Held,  overruling  3IcQueen  v.  McQueen  ante  Vol.  II,  page  471,  that  on 
an  application  for  leave  to  appeal  from  the  Master's  report,  besides 
accounting  for  the  delay,  it  is  necessary  that  the  party  appealing 
should  make  out  a  prima  facie  case  for  appeal. 

[January  31,  1871.] 

Mr.  Lash  moved  on  part  of  the  plaintiff  for  leave  to 
set  this  cause  down  by  way  of  appeal  from  the  report  of 
the  Master  at  Brantford,  notwithstanding  the  confirma- 
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tion  of  the  report.    The  appeal  had  been  filed  on  the  1871. 
8  th  December  last. 

Dickson 

V. 

Avery.  ** 

Mr.  Lash. — The  report  was  dated  25th  November 
last,  but  it  had  not  been  filed  until  8th  December.  On 
the  6th  December  plaintifi"s  solicitor  searched  for,  and 
found  no  report  filed ;  he  then  took  out  a  duplicate  report 
and  filed  it  on  the  21st  December,  thinking  no  other 
report  had  been  filed,  in  this  he  acted  in  good  faith ; 
and  under  these  circumstances  it  would  be  reasonable 
that  he  should  be  allowed  to  appeal,  he  accounted 
sufiiciently  for  the  delay,  which  under  McQueen  v. 
McQueen  {a),  was  all  that  was  necessary. 

Mr.  S.  H.  Blake^  contra.  Two  things  are  necessary 
to  be  shewn  on  a  motion  like  the  present : — 1st,  that 
there  has  been  no  unreasonable  delay,  and  2nd,  that 
there  are  probable  grounds  of  appeal.  The  Secretary 
had  held  otherwise  in  McQueen  v.  McQueen,  but  the 
correct  rule  is  as  was  held  in  Coates  v.  McQlashan  (5.) 

Strong,  V.  C. — On  a  motion  like  the  present  I 
am  of  opinion  that  it  is  necessary  to  shew  a  pro-  Judgment, 
bable  ground  of  appeal.  I  can  not  subscribe  to 
the  rule  laid  down  in  Mc  Queen  v.  Mc  Queen,  that  it  is 
only  necessary  to  account  for  the  delay.  The  Judge 
should  look  at  the  facts  and  exercise  his  judgment  in 
the  case,  not,  certainly  as  if  he  had  to  dispose  of  it  or 
finally  decide  it,  but  to  the  extent  of  ascertaining  if  there 
exists  any  reasonable  or  probable  grounds  of  appeal.  I 
am  averse  to  shutting  any  party  out  from  the  benefit  of 
an  appeal  if  he  desires  it,  and  as  here  the  plaintiff 
appears  to  have  acted  in  good  faith  not  knowing  the 
report  to  have  been  filed,  I  will  enlarge  the  application 
to  enable  him  to  make,  if  he  can,  such  primd  facie  case> 
as  he  may  have  been  misled  by  McQueen  v.  McQueen, 


{a)  2  Ch.  Rep.  471. 


{b)  2  Cham.  Rep.  218. 
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1871.       On  the  application  being  renewed  the  plaintiff  was  let 


Dickson 

V. 

Avery. 


in  to  appeal  on  payment  of  costs. 


Dewar  v.  Orr. 
Dewar  v.  Sparling. 

Solicitor,  how  far  he  binds  his  client  hy  an  arrangement  made  loithout 
instructions — Affidavits. 

An  agreement  entered  into  by  a  solicitor  that  Ms  client's  suit  should 
abide  the  event  of  a  certain  other  suit  by  the  same  plaintiflf  against 
another  party,  such  agreement  being  made  without  instructions  from 
the  client,  who  afterwards  repudiated  it,  held^  not  to  be  binding  on 
the  client. 

An  affidavit,  in  answer  to  affidavits  filed  in  reply,  filed  after  an  enlarge- 
ment of  the  motion,  was  held  regularly  filed,  and  allowed  to  be 
read,  the  Court  offiering  to  give  the  other  party  time  to  reply  to  it, 
if  he  required  to  do  so. 

[Court,  March  1,  1870.] 


Statement.  The  plaintiff  had  a  judgment  against  two  parties 
jointly,  and  when  he  sought  to  enforce  it,  found  that 
each  party  had  conveyed  away  his  real  estate  by  con- 
veyances which  the  plaintiff,  alleging  to  be  fraudulent, 
sought  to  impeach,  and  he  filed  separate  bills  against 
each.  In  the  course  of  the  proceedings  an  arrangement 
was  entered  into  between  the  plaintiff's  solicitor  and  the 
solicitor  of  the  defendant  in  one  suit,  that  such  defend- 
ant's suit  should  abide  the  event  of  the  other  suit,  the 
first  suit  was  carried  to  hearing,  and  the  other  was  not 
set  down  to  be  heard ;  the  plaintiff  obtained  a  decree  in 
his  favor  in  the  first  suit.  It  appeared  that  the  client  of 
the  defendant's  solicitor  had  not  sanctioned  this  arrange- 
ment, although  this  fact  was  not  known  to  the  plaintiff's 
solicitor,  and  such  client  afterwards  repudiated  the 
arrangement;  the  plaintiff 's  solicitor  in  the  meantime 
and  unawares,  it  would  seem,  of  the  position  taken  by 
the  client,  filed  a  petition  to  have  a  similar  decree  made 
to  what  had  be^n  made  in  the  first  suit. 
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The  agreement  was  contained  in  the  following  cor-  1871. 
respondence  between  the  solicitors  for  the  respective  " 
parties : — 


Dewar 

V. 

Orr. 


"  Toronto,  Oct.  22,  1870. 
'''Dewar  v.  Orr. 
"Dear  Sirs. — As  your  clerk  requested,  we  post- 
poned the  appointment  before  Secretary  till  11  o'clock, 
Monday,  and  will,  if  you  do  not  consent  to  this  case 
being  decided  by  the  other,  as  proposed,  at  once  give 
you  notice  and  set  it  down  also.  We  have  only  waited 
for  your  answer,  and  suppose  you  will  have  seen  Mr. 
BouUon,  and  decided  to-day. 

"  Yours, 

"  Patterson,  Beatty  &  Hamilton. 
"  Messrs.  Morrison  ^  Wells." 

"  Toronto,  26th  Oct.,  18T0. 
"  Dewar  v.  Sparling.  siaiement. 
'•''Dewar  v.  Orr. 
"Dear  Sirs. — We  are  content  that  the  latter  case 
shall  abide  by  the  result  of  the  former,  and  that  the 
same  decree  shall  be  made  in  both.    This  is  upon  the 
understanding  that  if  we  desire  to  rehear  or  appeal,  the 
same  arrangement  shall  continue,  and  that  to  the  end  of 
the  proceedings,  the  latter  case  shall  stand  or  fall  by«the 
former. 

"  Yours  truly, 

"  Morrison  k  Wells. 

"  Messrs.  Patterson^  Beaty  ^  Hamilton,. 
"Barristers,  &c.,  Toronto." 

Mr.  J.  C.  Hamilton^  in  support  of  the  petition. 

Mr.  S.  H.  Blake,  contra. 

A  preliminary  objection  was  taken  by  Mr.  Hamilton 
to  the  reading  of  an  affidavit  which  had  been  filed  since 
29 — VOL.  HI.  CHAMB.  R. 
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1871.  the  motion  was  first  spoken  to,  and  after  an  enlargement 
^""^^1^  had  been  granted.  V.  C.  Strong,  before  whom  the 
petition  was  heard,  overruled  this  objection,  oiFering  Mr. 
Hamilton  time  to  reply  to  the  affidavit  if  he  deemed  it 
necessary.  Mr.  Hamilton  proceeded  with  the  argument, 
citing  Bailey  v.  Bailey  (a). 

Mr.  S.  JS.  BlaJce  relied  on  Swinfen  v.  Swinfen  (b), 
and  contended  that  the  case  cited,  Bailey  y.  Bailey, 
did  not  apply. 

Mr.  Hamilton,  in  reply,  argued  against  the  applica- 
tion of  Swinfen  v.  Swinfen,  There  the  client  had  at  once 
and  promptly  repudiated  the  compromise  made  by  Sir 
Frederick  Thesiger,  who  was  c  ounsel  in  the  cause,  and 
had  made  the  compromise  without  consultation  with  the 
solicitor,  here  the  arrangement  was  with  the  solicitor, 
and  there  was  no  repudiation  until  the  plaintiffs  had 
obtained  a  favorable  decree  in  the  other  suit,  if  the 
result  had  been  otherwise  the  defendant  would  have  held 
the  plaintiff  to  the  terms  of  the  agreement,  and  he 
would  have  considered  himself  bound  by  them. 

Judgment.  Strong,  Y.  C— I  do  not  think  it  was  competent 
for  the  solicitor  simply,  in  virtue  of  his  retainer,  to  make 
such  a  bargain  or  compromise  as  that  his  client's  case 
should  depend  on  the  result  of  another  case,  in  which  the 
circumstances  might  be  quite  different.  There  appears 
to  be  nothing  in  common  to  the  two  cases,  except  the 
joint  indebtedness  of  the  respective  defendants,  beyond 
that,  the  cases  are,  or  may  be  quite  different,  in  one  the 
transaction  sought  to  be  impeached  might  be  altogether 
fraudulent,  in  the  other  founded  on  the  utmost  good 
faith.  I  shall  dismiss  the  petition,  the  only  question  is 
as  to  the  costs. 

Mr.  Hamilton  urged  that  it  was  necessary  for  him  to 


(a)  2  Chai-n.  S.  5S. 


{b)  20  Beav.  549. 
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file  the  petition.    He  assumed,  very  naturally,  he  con-  1871. 
tended,  that  the  solicitor  for  defendants  had  authority  to  ^"^^^^ 
enter  into  the  arrangement  made,  he  had  not  heard  of  J^-^ 
the  repudiation  of  the  agreement  by  the  client  until 
after  the  petition  was  filed,  and  he  asked  for  costs. 

The  Vice  Chancellor. — It  is  for  these  reasons  I  do 
not  give  costs  against  the  plaintiff,  otherwise  I  should 
have  had  to  dismiss  the  petition  with  costs.  The  peti- 
tion must  be  dismissed,  but  without  costs. 


Street  v.  Dolan. 

Parties — Foreclosure. 

In  a  foreclosure  suit,  the  mortgagor  being  dead,  one  of  his  heirs-at- 
law,  who  was  originally  a  defendant,  appeared  from  the  affidavit 
filed  to  obtain  service  by  publication  to  be  dead,  and  the  ,  bilFwas 
thereupon  amended  by  striking  him  out.  The  foreclosure  was  com- 
pleted as  against  the  other  defendants,  and  after  decree  (on  [some 
objection  to  the  title,  by  an  intended  purchaser,  arising)  a  petition 
was  filed  by  the  plaintiff  praying  for  an  order  foreclosing  such 
party,  and  another  party  to  whom  one  of  the  female  ^defendants 
had  been  married  to,  and  parted  from,  some  fifteen  years^pre- 
viously,  and  who  had  not  since  been  heard  of.  The  Keferee 
refused  the  application. 

[March  2,  1871.] 

The  mortgagor  having  died,  the  mortgagee,  the  plain-  statement, 
tiff,  filed  his  bill  for  foreclosure,  making  the  widow  and 
heirs  of  the  mortgagor  parties.  In  the  bill  it  was  alleged 
that  Michael  Dolan,  one  of  the  sons  of  the  mortgagor, 
was  dead.  A  decree  was  made  in  due  course,  and  a 
general  order  of  foreclosure  had  been  obtained. 

The  plaintiff  now  presented  a  petition  alleging  that^the 
evidence  of  MichaeVs  death  was  not  conclusive,  and  fur- 
ther, that  since  the  general  order  was  obtained,  he  has 
discovered  that  Bridget  Dolan,  one  of  the  mortgagor's 
daughters  (made  a  defendant  by  that  name)  was  mar- 
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1871.  ried  about  fifteen  years  ago  to  a  man  named  Denis 
^""T^^-'^T"^  MeeJian.  who  left  her  a  few  months  after  the  marriage. 

street  ^  ° 

Dolan  "^^  correspondence  which  had  passed  between  the  plain- 
tiff's solicitor  and  the  family,  Bridget  had  never  been 
spoken  of  as  married,  and  letters  written  by  her  were 
signed  by  her  maiden  name.  The  plaintiff  prayed  an 
order  debarring  and  foreclosing  Michael  Dolan  and 
Denis 'Meehan,  either  at  once  or  after  such  advertising 
as  may  be  thought  proper. 

Mr.  W.  Fitzgerald,  for  the  application,  cited  Ee 
Hare,  Carpenter  v.  Kell^  (a), 

Mr.  Taylor,  Referee  in  Chambers. — I  do  not  see 
how  such  an  order  as  is  asked  can  be  granted.  Neither 
Michael  Dolan  nor  Denis  Meehan  are  parties,  and  I 
know  of  no  order  of  Court  which  would  warrant  my 
making  them  parties.  Order  438,  which  provides  for 
Judgment,  making  part  owners  of  the  equity  of  redemption,  parties 
in  the  Master's  office,  does  not  apply.  The  suit  is  not 
now  in  the  Master's  office;  the  final  order  has  been 
made,  and  the  suit  closed. 

As  to  Michael  Dolan,  it  is  stated  in  the  bill  that  he  is 
dead,  and  I  cannot  make  an  order  to  advertise  or  fore- 
close a  man  who,  on  the  face  of  the  pleadings,  is  alleged 
to  be  dead.  An  amendment  of  the  bill  would  be  neces- 
sary, and  the  bill  cannot  be  amended  after  decree  {h). 
Besides,  the  affidavit  now  produced,  and  on  which  I  am 
asked  to  grant  the  relief  prayed,  states  the  deponents 
belief  in  his  death.  It  is  made  by  his  mother,  and  from 
it,  it  appears  that  he  was  in  the  American  army,  and  up 
to  1860  in  correspondence  with  his  family.  In  Septem- 
ber of  that  year  a  letter  was  received  from  him.  He  was 
then  in  the  2nd  Infantry,  with  Col.  Harney,  on  the 

(a)  2  Cham.  R.  417. 

(6)  Barrett  v.  Gardner,  1  Cham.  R.  344  ;  Bank  of  Montreal  v. 
Poster,  2  Cham.  R.  47. 
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western  frontier,  guarding  it  against  Indian  incursions;  1871. 
his  period  of  service  had  nearly  expired,  and  he  stated  """^^^^^ 
his  intention  of  re-enlisting  when  it  did  expire.    Since  ^^^-^^ 
then  he  has  not  been  heard  from,  but  his  brother  James, 
returning  recently  from  California,  heard  in  Missouri, 
near  where  31icliael  had  been  stationed,  that  he  had 
been  killed  by  the  Indians.    His  mother,  in  the  affidavit, 
says,  "  I  believe  he  is  dead." 

Denis  Meelian,  it  seems,  married  Bridget  Bolan  over 
fifteen  years  ago,  but  after  living  with  her  for  about 
three  months  he  left,  and  has  never  since  been  heard  of.: 
the  presumption  therefore  is,  that  he  is  dead.  In  Shaw 
V.  Aelcer  [a)  Moivat,  V.C.,  refused  to  advertise  a  defend- 
ant who  had  left  for  Australia  fourteen  years  before, 
and  not  been  since  heard  of  by  his  wife  or  family.  It 
was  said  that  the  Vice  Chancellor  did  so  because  he  was 
the  sole  defendant ;  but  in  Kelley  v.  Macklem  (b),  the 
present  Chancellor  refused  a  similar  order,  in  the  case  judgment, 
of  one  of  several  defendants,  not  heard  of  for  upwards 
of  seven  years. 

It  was  urged  that  any  interest  Meehan  could  have, 
he  derived  under  his  wife,  and  that  if  she  was  foreclosed 
he  could  not  stand  in  any  better  position,  and  an  order 
foreclosing  him  might  therefore  properly  be  made. 
I  cannot  agree  with  this.  A  person  who  has  purchased 
a  part  of  the  mortgaged  premises  from  the  mortgagor, 
derives  his  title  or  interest  under  him ;  but  in  a  suit  to 
which  that  person  was  not  made  a  party,  the  fact  of  an 
order  having  been  made  foreclosing  the  mortgagor,  would 
not  justify  an  order  ex  parte  foreclosing  the  other.  . 

Be  Hare,  Carpenter  v.  Kelly  {c)  was  cited  as  an 
authority  for  dispensing  with  service,  on  the  ground  that 
the  interest  of  these  parties  is  small,  indeed  nominal. 


(a)  1  Cham.  R.  395.     (6)  1  Cham.  R.  896.     (c)  2  Cham.  R.  417. 
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Street 

v. 
Dolan. 


1871.  That  case  has  frequently  been  cited  in  cases  like  the 
present,  and  I  wish  to  prevent  its  being  ever  so  cited 
again.  Re  Hare  was  a  suit  for  administration,  and  the 
Master  ordered  one  of  the  next  of  kin,  whose  interest 
was  about  the  value  of  <£5,  to  be  served  with  an  office 
copy  of  the  decree,  under  Order  60.  The  Solicitor,  on 
account  of  the  expense  of  serving  him  personally  in 
Michigan,  asked  an  order  for  service  by  mailing.  Order 
60  requires,  only  such  persons  as  would,  under  the  prac- 
tice existing  when  it  was  passed,  have  been  necessary 
parties  to  the  suit  to  be  served,  and  the  person  added 
in  Re  Hare  would  not  have  been  a  necessary  party  (a), 
so  service  on  him  was  dispensed  with.  The  case  is 
applicable  only  to  the  class  of  suits  mentioned  in 
Order  58. 

The  present  application  must  be  refused. 


Judgment. 


Re  Linet. 

Quieting  Titles  Act. 

A  petitioner  claiming  title  by  length  of  possession  against  the  patentee 
of  the  Crown,  failed  to  shew  that  the  patentee  or  his  heir  had  any 
knowledge  of  such  possessson.  It  was  held  that  he  must  shew  a 
forty  years  possession,  or  such  knowledge. 

[March,  1871.] 

Mr.  Taylor,  Referee  in  Chambers. — The  peti- 
tioner seeks  to  obtain  a  certificate  of  title  to  the  south 
half  of  lot  29  in  the  third  concession  of  the  Township  of 
Vaughan.  He  claims  title  solely  by  length  of  possession. 

The  land  was  granted  by  the  Crown  (with  other  lands) 
to  one  Samuel  Reinor,  in  1737,  but  it  continued  un- 
occupied and  entirely  in  a  state  of  nature  until  some 

(a)  Calvert  on  Parties,  58;  Caldecott  v.  Caldecott,  Cr.  &  Ph.  183  ; 
Waite  .v.  Temple,  1  S.  &  S.  320. 
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time  in  the  year  1831,  when  Abraham  Spiker  went  on  1871. 
the  lot,  put  up  a  house  and  made  a  small  clearance.  ^T^^TT^ 

'    ^         ^  ,      ReLmet.  •» 

Spiker  after  being  in  possession  for  several  years  sold  his 
right  to  Thomas  Nicholson,  who  made  trifling  improve- 
ments, and  a  few  years  after  sold  his  right  to  William 
Keyneth  who  died  while  in  possession.  After  his  death 
his  son  and  heir-at-law  continued  in  possession  for  five 
or  six  years,  and  sold  to  the  petitioner  in  1845,  there 
being  at  that  time  about  sixty  acres  cleared  and  under 
cultivation. 

It  is  not  alleged  that  the  patentee  of  the  Crown  or 
his  heirs  have  ever  had  any  knowledge  of  the  lot  having 
been  taken  possession  of.  As  forty  years  have  not 
elapsed  since  possession  was  taken,  this  is  a  fatal  bar  to 
the  petition  being  entertained.  When  such  notice  or 
knowledge  is  proved,  twenty  years  may  bar  the  right  of 
the  patentee,  or  those  claiming  under  him,  but  unless 
such  knowledge  is  proved,  forty  years  is  the  limit  (a),  judgment. 
Here  the  forty  years  have  not  yet  elapsed,  so  that  the 
petitioner  has  not  made  out  even  a  primd  facie  case. 

Messrs.  O'Donohue    and  Fitzgerald^  solicitors  for 
petitioners. 


{a)  Con.  Stat.  U.  G.  ch.  88,  sec.  3. 
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^-'"^^^  Eb  Harding. 

Quieting  Titles  Act,  certificate,  ^c. 

Where  a  Sheriff  certified  that  he  had  not  on  a  particular  day  any 
executions  against  the  lands  of  a  petitioner,  it  was  held  insufficient, 
and  that  he  should  have  certified  that  he  had  not  had  any  for  the 
thirty  days  previous,  and  that  the  lands  in  question  had  not  been 
sold  under  execution  for  the  proceeding  six  months. 

Where  the  County  Treasurer  certified  that  '*  there  is  no  tax  charged 
in  his  office  against  lot,  &c.,"  held  insufficient,  and  that  it  should  be 
shewn  that  the  return  of  lands  in  arrear  for  taxes  for  the  preceding 
year  had  or  had  not  been  made  by  the  'J  ownship  Treasurer ;  also, 
that  the  County  Treasurer's  certificate  should  shew  that  the  land 
had  not  been  sold  for  taxes  for  eighteen  months  preceding  its  date. 

[March,  1871.] 

Mr.  Taylor,  Referee  in  Chambers.— The  petitioner 
has  applied  for  a  certificate  of  title  under  the  Act  for 
Quieting  Titles.  The  certificate  as  to  executions  against 
Judgment.  petitioner  is  not  sufficient,  and  a  further  one  must  be 
supplied.  The  sheriff  certifies  simply,  that  he  had  not 
on  a  particular  day  any  executions  against  the  lands  of 
Samuel  Harding,  he  should  go  on  to  state  that  he  has 
not  had  any  for  the  thirty  days  previous,  and  that  the 
lands  in  question  have  not  been  sold  under  execution  for 
the  preceding  six  months. 

I  observe  that  similar  certificates  are  produced  as  to 
executions  against  William  Hare,  James  D.  Hare,  and 
Qeorge  Swinson,  former  owners  of  the  land.  This  was 
a  very  unnecessary  expense.  William  Hare  was  the 
original  patontee,  and  he  conveyed  to  James  D.  Hare 
in  1828  ;  James  J).  Hare  conveyed  to  Q-eorge  Swinson 
in  1836,  and  Swinson  in  1841  conveyed  to  the  petitioner, 
who  has  been  in  undisturbed  possession  ever  since. 
Where  the  petitioner  acquired  his  title  within  two  years 
before  the  filing  of  his  petition,  a  certificate  of  executions 
against  his  grantor  was  required,  because  executions 
against  him  if  duly  renewed  might  be  binding  upon  the 
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lands:  Re  Lyoyis  {a).   In  the  same  case  it  was  held  after  1871. 
seven  years  the  presumption  might  be  made,  without  ^^"^"^^1^^ 
evidence,  that  there  were  not  any  renewed  executions. 

The  certificate  from  the  County  Treasurer  is  also 
defective.  It  is  in  these  words:  "There  is  no  tax  charged 
in  this  office  against  the  west-half  of  lot  No.  1,  in  the  first 
concession  of  Reach."  It  is  necessary  to  shew,  not  only, 
that  there  are  no  arrears  of  taxes  charged  against  the 
lot  at  the  date  of  the  certificate,  but  also  whether  the 
return  of  lands  in  arrear  for  taxes  for  the  preceding 
year  has  or  has  not  been  made  by  the  Township  Trea- 
surer, under  the  29  &  30  Vic,  ch.  53,  sec.  110.  If  the 
return  has  been  made,  and  no  taxes  are  in  arrear,  the 
County  Treasurer's  certificate  is  alone  sufficient ;  but  if 
the  return  has  not  been  made,  then  the  certificate  of  the 
Township  Treasurer  shewing  that  the  collector's  roll  for 
the  preceding  year  has  been  received,  and  that  the  taxes 
are  paid,  must  be  got.  The  Treasurer's  certificate  should  judgment 
also  shew  that  the  land  has  not  been  sold  for  taxes  for 
eighteen  months  preceding  its  date.  The  County  Treasurer 
is  now  the  officer  who  conducts  sales  for  taxe^  (6),  and  is 
therefore  the  proper  person  to  certify  on  this  point. 

When  William  Hare  conveyed  to  James  D,  Hare,  and 
when  the  latter  conveyed  to  Creorge  Swinson,  their  wives, 
if  any,  did  not  join  in  the  conveyances,  and  an  affidavit  is 
filed  that  they  are  both  dead,  and  that  neither  of  them  left 
a  widow  surviving  him.  This  affidavit  is  made  by  a  Mrs. 
Hare,  a  widow.  She  may  be  a  relative,  but  it  does  not 
appear  that  she  is  so,  nor  even  that  she  was  acquainted  with 
either  of  them.  The  deponent  should  state  that  she  is  either 
a  connection,  or  intimately  acquainted  with  them,  and 
must  have  known  of  their  being  married,  if  they  were  so. 

Messrs.  Ince  and  Hannah,  solicitors  for  petitioner. 

(a)  2  Cham.  R.  359. 

{b)  29  &  30  Vic.  ch.  53,  sec.  139  ;  Ont.  Stat.  32  Vic.  ch.  86,  sec.  138. 
30— VOL.  III.  CHAMB,  REP. 
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Lapp  v.  Lapp. 

Amending  decree. 

A  motion  to  amend  a  decree  in  which  the  pleadings  and  evidence  or 
anything  beyond  the  judgment  and  decree  have  to  be  looked  at, 
must  be  presented  in  Court,  and  not  in  Chambers. 

Under  Order  562,  the  Referee  will  order  such  matters  only  as  can 
regularly  be  brought  on  before  him  in  Chambers  to  be  heard  before 
a  Judge,  if  he  thinks  it  proper.  Where  on  a  petition  to  amend  a 
decree  the  petitioner  asked  in  the  alternative  for  a  rehearing  and 
that  the  Referee  would  adjourn  that  part  of  the  application  to  be 
heard  before  a  Judge,  the  Referee  held  it  to  be  beyond  his  jurisdic- 
tion and  dismissed  the  petition  with  costs. 

[March  20,  1871.] 

The  defendant  Henry  Lapp  presented  a  petition, 
alleging  that  the  judgment  in  this  case,  pronounced 
by  the  Chancellor,  declared  certain  legacies  to  be 
charged  upon  the  personal  and  real  estate  of  the 
testator,  other  than  the  homestead  upon  which  he 
resided  at  the  time  of .  l^is  death,  but  that  the  decree 
drawn  up  on  that  judgment  made  them  a  charge  upon 
all  the  testator's  personal  and  real  estate.  The  prayer 
of  the  petition  was,  that  the  decree  might  be  amended 
by  making  the  seventh  paragraph  in  conformity  with  the 
judgment,  or  that  the  defendant  might  be  permitted  to 
rehear  the  cause,  although  the  time  allowed  for  that 
purpose  had  elapsed.  By  the  notice  endorsed  on  the 
petition,  notice  was  given  that  in  addition  to  the 
judgment  and  decree  two  affidavits  and  the  exhibits 
referred  to  in  them  would  be  read. 

Mr.  Macdonald,  for  the  petitioner. 

Mr.  CasseZs,  contra. 

Mr.  Taylor,  Referee  in  Chambers. — I  cannot 
look  at  the  affidavits  for  the  purpose  of  considering 
whether  the  decree,  as  drawn  up,  is  erroneous  or  not. 
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On   an    application   like  the  present    in  Chambers,  1871. 

under  General  Order  335,  nothing  can  be  used  except  ' 

the  iudojment  and  the  decree.     An  amendment  of  a      v.  * 

°         ,  Lapp. 

decree  may  in  some  cases  be  obtained  without  reheaing 
the  cause,  but  if  on  an  application  for  that  purpose  the 
pleadings  or  evidence,  or  anything  beyond  the  judgment 
and  decree  have  to  be  looked  at,  the  petition  must  be 
presented,  not  in  Chambers,  but  in  Court  under  General 
Order  336. 

Upon  reading  the  judgment  of  the  learned  Chancellor 
{a)  I  find  that  all  he  says  on  the  question  now  raised  is, 
"  I  think  all  the  legacies  are  by  the  will  charged  upon 
the  real  estate.  The  testator  makes  the  real  and  per- 
sonal  estate  a  mixed  fund,  and  directs  all  the  legacies  to 
be  paid  out  of  it." 

Minutes  of  the  decree  were  in  duo  course  prepared, 
and  they  contained  a  declaration  that  these  legacies  are  judgment. 
*'  charged  upon  the  mixed  fund  created  by  the  said  will 
out  of  his  personal  estate  and  residuary  real  estate." 
This,  as  I  understand,  would  have  exempted  the  home- 
stead, which  was  specifically  devised.  A  motion  was 
then  made  at  the  instance  of  the  present  petitioner  to 
vary  these  minutes.  The  principal  point  which  appears 
to  have  been  discussed  upon  that  motion  related  to  the 
widow's  dower,  but  from  the  Chancellor's  notes  I  find 
that  counsel  for  the  applicant  insisted  that  the  word 
''residuary"  should  be  struck  out,  A  written  judgment 
was  delivered  on  that  motion,  or  rather  a  draft  of  a 
decree  was  prepared  by  the  Chancellor  himself,  in  which 
are  these  words,  "Paragraphs  6,  7,  and  8,  as  altered  in 
pencil,  also  the  9th  and  subsequent  paragraphs  as  in 
minutes  drawn  by  the  Registrar."  On  turning  to 
the  draft  minutes,  which  are  filed,  I  find  that  the 
the  latter  part  of  paragraph  7  is  struck  out,  and  after 


(a)  16  Gr.  159. 
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J871.   the  words,  "ail  the  legacies  are  charged,"  these  words, 
upon  his  real  and  personal  estate,"  are  inserted  in  the 
Chancellor's  handwriting.  In  the  face  of  all  this,  how  can 
it  be  said  that  the  decree  is  not  in  conformity  with  the  judg- 
ment, I  must  refuse  the  application  to  amend  the  decree. 

The  other  part  of  the  relief  asked,  namely,  leave  to 
rehear  the  cause,  is  not  within  my  jurisdiction :  Order 
560.  This  was  admitted  by  the  petitioner's  solicitor, 
but  he  asked  that  in  the  event  of  my  not  granting  the 
relief  primarily  sought,  I  should  adjourn  this  part  of 
the  application  for  hearing  before  a  judge,  under  Order 
562.  I  cannot  do  this.  It  is  only  such  matters  as  are 
regularly  before  me  and  which  I  may  think  proper  for  the 
decision  of  a  judge,  that  I  can  direct  to  be  so  heard. 
This  part  of  the  application  is  not  regularly  before  me. 
I  have  no  jurisdiction  in  respect  of  it  at  all.  As  this  is 
the  case,  and  as  I  find  on  the  first  point  that  the  decree, 
Judgment  Stands,  is  in  accordance  with  the  judgment  of  the 
Court,  I  must  dismiss  the  petition  with  costs. 


Ross  V.  Vader. 

Decrees  on  prcecipe. 

Where  in  a  mortgage  suit  a  defendant  by  answer  admitted  the  making 
of  the  mortgage,  but  denied  an  alleged  agreement  to  pay  an  in- 
creased rate  of  interest,  and  set  up  a  tender  of  the  amount  he  con- 
tended was  properly  due  on  the  mortgage,  and  claimed  his  costs, 
it  was  held  not  to  be  a  case  where  the  plaintiff  was  entitled  tq  a 
prcecipe  decree. 

The  plaintiff's  solicitor  asked  that  if  the  Referee  considered  the 
decree  erroneous,  it  might  be  amended  by  inserting  a  direction  for 
the  Master  to  enquire  as  to  the  alleged  tender,  Held^  that  such 
an  amendment  could  not  be  made,  the  decree  being  one  which  could 
not  be  issued  on  prcecipe,  and  that  a  decree  so  issued  could  contain 
no  special  directions  or  provisions. 

[March,  1871.] 


The  bill  was  one  for  foreclosure  by  the  administratrix 
of  the  original  mortgagee  ;  it  alleged  the  making  of  the 
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mortgage,  an  agreement  by  the  defendant,  since  the 
mortgagee's  death,  to  pay  an  increased  rate  of  interest, 
and  claimed  as  the  amount  due  ^601,56.  The  defendant 
filed  an  answer  in  which  he  admitted  the  original  mort- 
gage, denied  the  agreement  to  pay  an  additional  rate  of 
interest,  claimed  that  there  was  only  $272  due  and  sets 
up  that  before  the  filing  of  the  bill  he  tendered  the 
full  amount,  which  was  refused,  and  he  claimed  his  costs 
against  the  plaintiff. 

Mr.  C.  31oss,  for  the  defendant. 

Mr.  McG-regor,  contra. 

On  the  16th  of  November,  1870,  a  decree  was  issued 
on  preecipe  directing  a  reference  to  the  Master,  at 
Belleville,  and  containing  the  usual  directions  forltaking 
accounts  and  taxing  costs.  The  defendant  now  moved 
to  set  this  aside  on  several  grounds,  the  more  important 
of  which  resolved  themselves  into  this,  that  the  Registrar 
had  no  authority  under  the  circumstances  to  issue  a 
decree  on  praecipe.  Nothing  had  as  yet  been  done 
under  the  decree,  and  from  the  affidavit  of  the  defend- 
ant's solicitor  it  appeared  that  he  only  recently  became 
aware  of  its  existence. 


1871. 

Ross 

V. 

Vader. 


Mr.  Taylor,  Referee  in  Chambers.— No  objection 
is  taken  that  the  defendant  is  too  late  in  now  moving. 

The  practice  as  to  issuing  decrees  upon  praecipe  is 
governed  by  General  Order  435.  That  order  provides 
that  "  Where  the  defendant  answers  the  bill,  admitting 
the  execution  of  the  mortgage  and  other  facts,  if  any, 
entitling  the  plaintiff  to  a  decree,  or  where  the  defend- 
ant disclaims  any  interest  in  the  mortgaged  premises,  or 
where  no  answer  is  put  in  to  the  bill,  the  plaintiff  is,  on 
praecipe  to  the  Registrar,  to  be  entitled  to  such  a  decree 
as  would  under  the  practice  of  the  Court  have  been 
made  upon  the  liearing  of  the  cause  pro  confesso." 
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1871.  The  answer  in  this  case  is  not  one  which  admits  the 
execution  of  the  mortgage  and  other  facts  entitling  the 
plaintiff  to  a  decree.  It  is  true  it  admits  the  mortgage, 
but  it  denies  the  subsequent  agreement  under  which  the 
plaintiff  claims  increased  interest,  and  sets  up  a  tender 
which,  if  proved  and  shewn  to  be  sufficient,  would  entitle 
the  defendant  to  his  costs:  Williams  v.  Sorrell  (a), 
Hodges  v.  The  Croyden  Canal  Qo.  {b),  Cornwall  v. 
Brown  (c).  Under  the  decree  as  it  stands,  the  plaintiff 
must  get  all  the  costs,  even  if  it  should  turn  out  on 
taking  the  account  that  only  the  lesser  amount  is  due, 
and  that  the  defendant  made  a  good  tender  before  bill 
filed.  The  decree  directs  the  Master  to  tax  to  the 
plaintiff  these  costs,  and  the  Master  must  obey  the  direc- 
tions in  the  decree  :  McLeod  v.  Millar  (c?),  Quarrel  v. 
BecJcford  (e),  Wilson  y.  Metcalfe  (f). 

The  solicitor  for  the  plaintiff  asked,  if  I  should  come 
Judgment,  to  the  conclusion  that  the  decree  is  erroneous  in  its 
present  shape,  that  it  should  be  amended  by  inserting  a 
direction  for  the  Master  to  enquire  as  to  the  alleged 
tender,  and  providing  for  the  costs  according  to  the 
result  of  that  enquiry.  I  cannot  make  such  an  amend- 
ment ;  the  decree  thus  amended  would  still  be  one  which 
the  Registrar  cannot  issue  on  proecipe  ;  such  a  decree 
can  contain  no  special  directions  or  provisions.  Where 
an  injunction  to  prevent  waste  has  been  granted,  against 
the  mortgagor,  it  is  almost  of  course  to  continue  the 
injunction  by  the  decree,  but  the  Registrar  cannot  insert 
a  clause  for  that  purpose  ;  the  cause  must  be  set  down 
for  hearing  :  King  v.  Freeman  (g). 

The  objection  to  the  style  of  the  cause  I  have  not  con- 
sidered ;  had  that  been  the  only  objection,  the  plaintiff 
might  probably  have  got  leave  to  amend  if  necessary. 

(a)  4  Ves.  389.  (6)  3  Beav.  90.  (c)  3  Grant  633. 

(ti)  12  Gr.  194.  (e)lMad.269.         (/)  1  Russ.  530. 

( ^)  1  Cham.  R.  350. 
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The  decree  must  be  set  aside  witli  costs.    As  the  1871. 
defendant  admits  that  an  amount,  which  must  exceed  '^"'^^ 
these  costs,  is  due  from  him,  the  plaintiff  may  set  the  ^^v.^^ 
costs  off  against  the  amount  coming  to  her. 


Re  Bell. 

Quieting  Titles  Act — Evidence  of  lost  deed — Possession,  ^'c. 

In  seeking  to  pro^e  the  existence  and  contents  of  a  lost  deed,  the  affi- 
davit of  the  petitioner  alone  as  to  searches  is  not  sufficient ;  the 
particulars  as  to  searches,  by  whom  made,  where,  and  why  there 
made,  should  be  given,  and  such  a  case  generally  as  would  before  a 
Court  be  sufficient  to  let  in  secondary  evidence, 

A  memorandum  made  in  a  book  by  a  party  through  whom  the  peti- 
tioner claimed,  was  held  not  to  be  evidence  in  favor  of  petitioner. 

Where  the  petitioner  seeks  to  establish  title  by  possession,  the  posses- 
Fion  under  which  a  title  is  claimed,  must  be  uninterrupted  posses- 
sion and  one  of  the  land,  and  should  be  in  accordance  with  the  title 
set  up. 

Proceedings  under  the  Quieting  Titles  Act  will  not  be  made  a  substi- 
tute for  an  action  of  ejectment,  and  a  petitioner  must  therefore  have 
substantially  an  estate  in  possession, 

[April,  187L] 

This  was  an  application  under  the  Act  for  Quieting 
Titles.    The  facts  appe&r  in  the  judgment. 

Mr.  Bell,  Q.C.,  for  the  petitioner. 

Mr.  T.  Moss  and  Mr.  0.   F.   WarmoU,  '  for  the 
contestant. 

Mr.  Taylor,  Referee  in  Chambers. — The  peti-  judgment, 
tioner  has  applied  to  have  his  title  to  the  east  half  of 
Lot  3,  in  the  1st  concession  of  Mersea,  investigated 
and  declared,  under  the  Act  for  quieting  titles  to  real 
estate.  Lewis  Wigie  has  filed  a  claim  disputing  the  peti- 
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1871.  tioner's  right  to  a  certificate,  and  claiming 'the  property 
"^^J^^^  as  his  own.  It  is  admitted  that  the  petitioner  is 
not,  and  never  has  himself  been  in  possession  of  the 
land,  but  that  Wigle,  or  those  through  whome  he  pro- 
fesses to  derive  his  title,  are  in  occupation  of  it. 
Affidavits  have  been  filed  by  the  petitioner  in  support 
of  his  case,  and  the  deponents  have  been  cross- 
examined  by  the  contestant.  As  he  is  in  possession, 
he  in  the  meantime  brings  forward  no  evidence  in 
support  of  his  own  title,  but  contents  himself  with 
putting  the  petitioner  to  proof  of  his.  He  has  a  right 
to  adopt  this  course.  It  has  been  held  in  Armour  v. 
Smith  (a),  that  a  contestant  in  possession,  before  shew- 
ing his  own  title,  has  a  right  to  review  and  contest  the 
title  of  the  claimant.  The  reasonableness  of  this  is 
abundantly  evident.  Possession  is  primd  facie  evi- 
dence of  seisin,  and  the  common  remark  made  use  of 
in  connection  with  ejectment  suits,  that  the  plaintiff 
Judgment,  must  rccovcr  on  the  strength  of  his  own  title,  and  not 
on  the  weakness  of  his  opponent's,  may  very  well  be 
applied  to  a  claimant  seeking  to  obtain  a  certificate  of 
indefeasible  title  under  the  Act. 

The  petitioner  asserts  title  to  the  land  in  two  ways, 
— first,  by  a  paper  title;  second,  under  the  Statute  of 
Limitations. 

The  paper  title  set  up  by  the  petitioner  is  as  follows : 
In  1802,  the  Crown  granted  the  whole  lot  to  one 
Fleming,  who  in  1806  conveyed  to  Samuel  Weston; 
Weston,  in  1807,  conveyed  the  half  lot  in  question  to 
Archibald  Wright,  and  Wright  afterwards  conveyed 
to  Colonel  Rohert  Nichol,  whose  heir-at-law,  in  1861, 
conveyed  to  the  petitioner.  All  the  deeds  are  pro- 
duced (either  originals  or  memorials  of  them),  except 
that  from  Wright  to  Nichol,  which  has  never  been 


[a)  16  Gr.  380. 
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Re  Bell. 


registered,  and  has  never  been  in  the  petitioner's  pos-  1871. 
session.  The  petitioner,  however,  gives  evidence  of 
various  facts  and  of  general  reputation,  from  which  he 
contends  that  the  existence  of  such  a  deed  must  be 
considered  as  established.  The  contestant  objects,  that 
even  if  the  existence  of  this  deed  is  considered  to  be 
proved,  sufficient  proof  of  search  for  it  has  not  been 
given,  to  let  in  secondary  evidence  of  its  contents. 
The  only  evidence  of  such  search  is  contained  in  the 
affidavits  of  the  petitioner,  and  of  NiclioVs  heir-at-law. 
The  petitioner,  after  stating  that  he  does  not  know  in 
whose  possession  or  power  certain  of  the  evidences  of 
title  (this  deed  being  one  of  them)  are,  goes  on  to  say  : 
"  I  have  caused  the  following  searches  to  be  made,  that 
is  to  say,  among  the  papers  of  the  late  Robert  Nichol, 
among  the  papers  of  Clarh  and  Street,  among  the 
papers  of  my  late  father,  Thomas  Bell,  where  I  dis- 
covered the  deed  from  Fleming  to  Weston,  at  the 
Registry  Office  for  the  County  of  Essex,  and  with 
Charles  Baby,  Esq.,  who  was  at  one  time  supposed  to 
have  some  of  said  deeds,  and  with  the  heir-at-law  of 
the  late  Colonel  Robert  Nichol,  whose  ^affidavit  will 
appear  in  this  matter."  The  heir-at-law,  in  his  affi- 
davit, sworn  the  31st  January,  1870,  says:  "I  have 
not  been  able  to  find  my  said  late  father's  deed  for  said 
land,  but  I  am,  from  the  information  I  have  received 
from  many  sources,  quite  sure  he  had  one  from  Archi- 
bald 'Wright,  the  former  reputed  owner  thereof"  In 
another  affidavit,  sworn  on  the  12th  of  February,  1870, 
he  says:  "Since  I  have  attained  my  majority  his 
papers  and  vouchers  have  come  to. my  hands,  and 
although  I  have  carefully  searched  for  the  deed  to  him 
for  the  abave  land,  I  have  been  unable  to  find  the  same. 
*  *  *  I  verily  believe  my  father's  deed  of  said 
property  to  be  lost  or  destroyed." 


Judgment, 


I  do  not  think  sufficient  proof  of  searches  for  this 
missing  deed  has  been  given.    An  affidavit  of  search 
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1871.   by  the  petitioner  himself,  is  insufficient.  '  Sug.  V.  &  P. 

"-^^^^  437 ;  Taylor  on  Titles  137  ;  Stuhhs  v.  Sargon  (d).  It 
has  been  laid  down,  that,  where  the  document,  if  in 
existence,  should  be  in  the  possession  of  the  party  who 
desires  to  give  secondary  evidence  of  its  contents,  the 
proper  course  is,  that  he  should  search  with  a  witness, 
and  that  the  search  should  be  so  conducted,  and  in  such 
places,  as  to  afford  a  reasonable  ground  for  concluding 
that  it  was  made  bond  fide,  both  as  regards  the  witness 
and  the  party,  by  giving  and  using  all  possible  facilities 
to  make  it  effectual :  Bratt  v.  Lee  (h).  Here  all  that 
the  petitioner  says,  is,  that  he  has  caused  searches  to 
be  made ;  no  information  is  given  by  whom  or  how 
the  searches  were  made;  it  is  not  said  why  searches 
were  made  in  the  particular  places  where  they  were 
made,  except  in  the  case  of  Charles  Baby,  who  it  is 
said  was  supposed  to  have  some  of  the  deeds ;  nor  is 
it  said  that  the  places  searched  are  the  only  places 

Judgment.  k^Q^^  to  the  petitioner  where  this  deed  is  likely  to  be. 
The  heir-at-lav/  of  Colonel  Nichol,  it  is  true,  has  made 
a  careful  search,  and  has  been  unable  to  find  this  deed, 
but  he  says  that  it  is  since  attaining  his  majority  that 
his  father's  papers  have  come  to  his  hands.  Now  at 
his  father's  death  he  was  an  infant  about  two  years'  of 
age,  so  that  for  nearly  twenty  years  these  papers  must 
have  been  in  other  custody.  It  is  not  said  he  received 
all  his  father's  papers,  nor  is  it  shewn  in  whose 
custody  they  were  during  his  minority,  or  that  any 
search  for  the  deed  has  been  made  with  the  persons 
who  had  them  during  that  period.  The  evidence  given 
is  not  such,  I  think,  as  would  be  sufficient  to  let  in 
secondary  evidence  on  a  trial  at  law,  or  hearing  in 
equity  :  Doe  d.  Richards  v.  Lewis  (c)  ;  Taylor  on  Ev. 
424  ;  and  the  same  evidence  is  necessary  in  a  proceeding 
to  obtain  a  certificate  of  title  under  the  Act :  Re 
Chamberlain  {d)  ;  Taylor  on  Titles,  137.    If,  however, 


(a)  4  Beav.  90. 
(c)  11  C.  B.  1035. 


{h)  7  C.  P.  U.  C.  280. 
\d)  2  Cham.  R.  352. 


CHANCERY  CHAMBERS  RErORTS. 


243 


it  should  become  important,  an  oppoi'tunity  might  be  1871. 
afforded  the  petitioner  of  giving  more  definite  evidence  ^"^[[^"^^ 
on  this  point,  and  supplying  the  defect. 

It  next  becomes  necessary  to  consider  whether  the 
existence  of  this  deed  is  established.  Proof  that  the  deed  , 
is  in  existence,  or  that  it  once  existed,  is  an  essential 
preliminary :  Doe  v.  Whitcomh  ( a ).  None  of  the  witnesses 
who  have  made  affidavits  ever  saw  the  deed.  It  is  not 
jDroved  that  Wright  was  ever  heard  to  say  he  had  made 
such  a  deed,  or  that  Colonel  NicJiol  ever  said  he  had 
received  one  from  him.  Colonel  Nicliol  was  a  large 
land  owner,  and  from  his  memorandum  book  produced, 
I  should  infer  accurate  and  careful  in  his  business 
matters.  The  title  to  this  lot  was  a  registered  one,  but 
lie  never  registered  this  alleged  deed.  General  evidence 
of  his  being  the  reputed  owner,  and  of  his  having  a  deed 
is  given,  and.  from  this  the  inference  is  desired  to  be 
drawn  that  a  deed  was  executed  by  Wright.  judgment, 

Wright  was  in  possession  of  the  land  about  1807, 
and  the  consideration  for  which  the  alleged  deed  was 
given  is  said  to  have  been  Colonel  NichoVs  supporting 
him  for  life.  From  two  affidavits  made  by  Thomas 
Bell  and  Asa  Wilcox,  in  1834,  and  which  were  used  in 
proceedings  before  the  Heir  and  Devisee  Commission 
respecting  another  lot  in  the  Township  of  Mersea,  it 
appears  that  Wright  left  that  part  of  the  country  about 
1809  or  1810 ;  he  was  then  between  fifty-five  or  sixty 
years  of  age,  and  appears  to  have  had  no  relations. 
The  Heir  and  Devisee  Commission  upon  the  evidence 
then  laid  before  them  certified  in  favour  of  a  j^atent 
issuing  for  the  land  in  question  in  the  proceedings 
before  them,  in  favour  of  Henry  Wright,  who  claimed 
the  same  by  gift  from  Archibald  Wright.  Archibald 
Wright  is  said  soon  after  leaving  that  part  of  the 


(a)  6  Ex.  601,;  4  H.  of  L,  Cas.  431. 
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1871.   country  to  have  left  the  Province  and  never  to  have 


The  witnesses  whose  evidence  the  petitioner  pro- 
duces to  prove  the  existence  of  the  deed,  are  John 
Dawson,  Joseph  Mallott,  Sarah  Roberts  and  Gordon 
Buchanan. 

John  Dawson,  an  old  man  over  eighty  years  of  age, 
who  was  at  one  time  in  Colonel  NichoVs  service,  and 
who  had  the  oversight  of  this  lot  as  his  agent,  makes  an 
affidavit,  that  he  was  well  informed  as  to  a  great  deal 
of  his  business  and  property  transactions,  "  and  in  the 
course  of  acquiring  such  information,  I  acquired  the 
knowledge  that  said  Nichol  owned  and  had  a  deed  of 
the  east-half  of  lot  No.  8,  in  the  front  concession  of 
Mersea,  and  I  am  most  certain  that  on  this  last  point  my 
information  was  correct,  for  it  was  always  confirmed  by 
Judgment,  the  neighbours  then  living,  and  who  then  had  the 
means  of  knowing,  from  all  the  parties  concerned,  as 
well  the  said  Nichol  as  the  said  former  owner  thereof, 
one  Archibald  Wright,  from  whom  said  Nichol  obtained 
said  land.  I  have  heard  said  deed  is  lost,  but  I  have 
no  knowledge  as  to  how  or  when  it  was  so  lost." 
Upon  his  cross-examination  he  modifies  his  statement, 
and  says  :  "  I  believe  Colonel  Nichol  had  a  deed  of 
the  lot.  I  never  saw  a  deed  of  the  lot.  On  hearing 
read  the  second  paragraph  of  my  affidavit  (that  just 
quoted)  made  in  this  matter,  I  did  not  mean  to  say 
that  Colonel  Nichol  had  a  deed  of  the  lot  in  question, 
or  that  I  knew  that  he  owned  it.  Although  I  believe 
that  he  had  a  deed,  and  I  believe  that  he  owned  it.  I 
never  saw  a  deed  of  the  lot  to  Colonel  Nichol.  I  never 
heard  anybody  say  that  Colonel  Nichol  had  a  deed  of 
the  place.  He  was  reputed  by  the  neighbours  to  be 
the  owner  of  it.  *  *  Colonel  Nichol  never  told  me 
that  he  had  a  deed  of  the  land." 


Re  Bell. 
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Sarah  .Roberts,  a  very  old  woman  who  has  lived  1871 
nearly  sixty  years  near  the  land,  gives  in  her  affidavit  '^-^"^ 
the  most  positive  testmiony  of  the  deeds  existence 
which  is  offered.  She  says  that  she  was  acquainted 
with  Archibald  Wright  who  OAvned  the  land  about 
1806;  "I  was  well  aware  from  the  information  that 
I  always  received,  as  well  from  the  said  Wright  as 
others,  that  said  Wright  had  deeded  said  east-half 
lot  to  Robert  Nichol,  for  his  support  during  the 
rest  of  his  life."  She  also  was  cross-examined 
upon  her  affidavit,  and  on  that  examination  she 
says :  "I  do  not  know  whether  Archibald  Wright 
ever  made  a  deed  of  the  place  to  any  one.  I  never 
knew  Robert  Nichol.  I  have  heard  of  him,  and  pro- 
bably in  connection  with  the  land  in  question."  This 
old  woman  is  a  sister  of  Mrs.  DeLurie  who  is  in  posses- 
sion of  part  of  the  land,  and  it  is  suggested,  that  when 
she  made  the  affidavit,  in  the  Spring  of  1870,  she  was 
not  aware  that  it  would  in  any  way  affect  her  sister's  judgme: 
interests,  but  when  cross-examined  recently  she  knew 
that  it  might  do  so,  and  modified  her  former  statements 
accordingly,  saying,  her  memory  is  gone.  It  is  not 
unlikely  that  her  memory  is  bad.  She  is  an  old  woman 
in  the  eighty-fifth  year  of  her  age,  and  has  been  ill 
since  she  made  her  affidavit.  Had  she  stood  alone  in 
modifying  her  evidence  on  cross-examination  there 
would  have  been  greater  force  in  the  remark  made  by 
the  petitioner  that  her  illness  has  impaired  her  memory, 
so  that  she  now  forgets  what  she  remembered  dis- 
tinctly in  the  Spring  of  1870,  but  all  thi?ee  witnesses 
Avho  testify  to  the  existence  of  the  deed  when  cross- 
examined  vary  their   evidence   in  the   same  way. 

Joseph  Mallott,  sixty-nine  years  of  age,  who  has  lived 
all  his  life  within  a  short  distance  of  the  lot  says  :  "  I 
cannot  say  I  ever  saw  Colonel  NichoVs  deed,  or  that 
Archibald  Wright,  the  former  owner  thereof,  ever  told 
me  he  had  made  a  deed  of  said  lot  to  said  Nichol,  but 


246 


\ 

CHANCERY  CHAMBERS  REPORTS. 


1871.  I  say  it  was  a  fact  of  such  common  notoriety  in  those 
■""^^      days  that  the  said  east-half  lot  had  been  deeded  to 

Re  Bell.  *^  . 

said  Nichol  before  said  Wright  left  this  part  of  the 
country,  that  I  never  had,  and  have  not  now,  the  least 
doubt  of  the  truth  thereof"  It  may  be  remarked  that 
the  likelihood  of  Wright  telling  the  deponent  of  his 
having  deeded  the  lot  to  any  one,  would  be  very  slight, 
as  he  could  be  a  boy  of  at  most  only  nine  years  of  age 
wh«n  Wright  left  the  neighbourhod.  Upon  cross- 
examination  he  said,  he  was  very  young  when  Wright 
left  the  country,  but  remembers  his  father  and  mother 
saying  that  TFri^/^.^  had  gone  away;  "  I  am  not  positive 
as  to  how  or  when  I  got  the  notion  that  the  lob  in 
question  was  NichoVs.  It  might  have  be'en  from 
Dawson.  I  am  positive  that  I  have  never  heard  of 
a  deed  passing  from  Wright  to  NichoV 

Gordon  Buchanan,  another  very  old  resident  in  the 
Lidsment  i^eig^bourhood,  and  who  was  not  cross-examined,  says 
he  well  remembers  the  circumstance  of  Wright  selling 
the  place  to  Colonel  Nichol  being  spoken  of,  and  that  he 
had  not  then,  nor  has  he  now,  any  doubt  that  such  was 
the  fact,  but  he  does  not  say  that  he  had  any  personal 
knowledge  of  the  fact,  nor  does  he  say  anything  about 
a  deed  being  executed,  even  from  hearsay. 

The  evidence,  so  far,  is  quite  insufficient  to  establish 
that  such  a  deed  existed  duly  executed,  and  that  it  was 
a  conveyance  in  fee.  No  one  has  ever  seen  it.  Nothing 
more  than  a  vague  general  belief  that  Colonel  Nichol 
had  a  deed  is  sworn  to  by  any  one.  Even  in  a  specific 
performance  suit  the  Court  would  not  on  such  evidence 
force  the  title  on  a  purchaser.  In  such  a  suit  if  the 
title  deeds  are  lost,  the  vendor  must  furnish  the  pur- 
chaser with  the  means  of  shewing  Avhat  were  the  con- 
tents of  the  deeds,  and  of  proving  that  they  were  duly 
executed ;  Sug.  V.  k  P.  438.    In  Bryant  v.  Busk  (a), 


(a)  4  Jluss.  1. 


CHANCERY  CHAMBERS  REPORTS. 


247 


where  the  title  deeds  were  destroyed  by  fire  after  the  1871. 
contract,  the  Master  of  the  Rolls  held  the  seller  bound  — v 

/  .  .Re  Bell. 

to  furnish  the  purchaser  with  the  means  of  asserting 
his  title  and  defending  his  possession  ;  and  that  even 
assuming  that  the  abstracts  duly  and  fully  proved  the 
contents  of  the  cfeeds,  yet  it  remained  to  be  proved  that  > 
such  deeds  were  duly  executed  and  delivered.  If  such 
evidence  is  necessary  in  making  out  a  title  in  an  ordi- 
naiy  suit  for  specific  performance,  can  less  evidence  be 
acted  on  when  the  object  of  the  person  shewing  his  title 
is  to  obtain  an  absolute  and  indefeasable  title  against 
the  whole  world  ? 


The  production  of  Colonel  NiclioVs  memorandum 
book  does  not,  I  think,  help  the  petitioner's  case.  In 
two  places  in  that  book  a  list  of  lands  occurs,  and  in 
each  is  entered  "  Mersea,  100."  I  do  not  lay  much 
stress  apon  the  remark' of  the  learned  counsel  for  the 
contestant,  that  neither  the  number  of  the  lot  nor  the  judgment, 
concession  is  stated,  because  in  no  case  is  there  more 
than  the  name  of  the  township  and  the  number  of  acres 
But  then  these  are  entries  made  by  Colonel  Nichol 
himself,  not  against,  but  for  his  own  interest,  and  can 
never  be  used  as  evidence  in  his  favour,  or  in  favour  of 
those  who  claim  under  him.  To  hold  that  a  man  can 
make  out  his  title  to  a  particular  piece  of  property  on 
the  strength  of  an  entry  made  by  himself,  or  by  the 
person  through  whom  he  professes  to  derive  his  title, 
in  a  private  book  claiming  the  land  as  his  own,  would 
be  an  exceedingly  dangerous  doctrine :  Doe  d.  Padwick 
V.  Skinner,  3  Ex.  84. 

In  addition  to  the  evidence  already  referred  to,  evi- 
dence of  general  reputation  is  offered  to  establish  Col. 
NiclioVs  title.  Such  evidence  is  not,  however,  admis- 
sible in  a  case  like  the  present.  Where  questions  of 
general  interest  affecting  the  rights  of  the  public,  such 
as  the  boundary  of  a  parish,  or  the  like,  are  at  issue,  it 
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1871.   might  be  received,  but  not  when  a  private 'right  or  title 
^"^^^   ^  only  IF,  involved. 

Re  Bell. 

In  Morewoocl  v.  Wood  (a),  where  the  matter  in  dis- 
pute was  the  right  to  dig  stones  in  the  lord's  waste, 
Lord  Kenyon  said  :  "  With  regard  to  the  other  question 
raised  respecting  the  rejection  of  general  evidence  of 
reputation,  it  is  involved  in  great  dispute  ;  and  one  is 
apt  to  imbibe  prejudice  from  the  opinion  one  has  alwaj^s 
heard  inculcated.  Upon  the  Oxford  circuit  which  ^ 
I  went,  such  evidence  was  never  received,  and  I  cannot 
help  thinking  that  that  practice  is  best  supported  by 
principle.  Evidence  of  reputation  upon  general  points 
is  receivable,  because  all  mankind  being  interested 
therein,  it  is  natural  to  suppose  that  they  may  be  con- 
versant with  the  subjects,  and  that  they  should  dis- 
course together  about  them^  having  all  the  same  means 
of  information.  But  how  can  this  apply  to  private 
Judgment,  titles  ?  How  is  it  possible  for  strangers  to  know  any- 
thing of  what  concerns  only  these  private  titles  In 
Lord  JDunraven  v.  Llewellyn  (h)  Baron  Parke  delivered 
the  judgment  of  the  Court  of  Exchequer  Chamber,  and 
after  stating  the  question  to  be,  whether  Baron  Piatt 
was  right  in  rejecting  evidence  of  reputation,  offered 
on  the  trial  before  him,  to  shew  the  title  of  the  lord 
of  the  manor  of  Ogmore  to  certain  lands  within  the 
ambit  of  the  manor,  the  learned  Baron  went  on  to  say, 
"  If  this  question  had  been  one  in  which  all  the  inhabi- 
tants of  the  manor,  or  all  the  tenants  of  it,  or  a  partic- 
ular district  of  it,  had  been  interested,  reputation  from 
any  deceased  inhabitant  or  tenant,  or  even  deceased 
residents  in  the  manor  would  have  been  admissible, 
such  resident  having  presumably  a  knowledge  of  such 
local  customs ;  and  if  there  had  been  a  common  law 
right  for  every  tenant  of  the  manor  to  have  common 
on  the  waste  of  it,  reputation  from  any  deceased 


(a)  14  Bast.  327. 
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tenant  as  to  the  extent  of  these  wastes,  and  therefore  1871. 
as  to  any  particular  land  being  waste  of  the  manor,  ^^^^^ 
would  have  been  admissible."  Then  after  remarking 
upon  what  were  really  the  rights  of  the  free  tenants, 
he  adds  :  "  We  are  therefore  of  opinion  that  the  case  is 
precisely  in  the  same  situation  as  if  evidence  had  been 
oftered  that  there  Y\^ere  many  persons,  tenants  of  the 
manor,  w^ho  had  separate  prescriptive  rights  over  the 
lord's  wastes  ;  and  reputation  is  not  admissible  in  the 
case  of  such  separate  rights,  each  being  private.  We 
are  of  opinion,  therefore,  that  the  evidence  of  reputa- 
tion offered  in  this  case  was,  according  to  the  well 
established  rule  in  the  modern  cases,  inadmissible,  as  it 
is  in  reality  in  support  of  a  mere  private  prescription.' 

In  the  last  case.  Weeks  v.  Sparke  (a)  was  cited  and 
relied  on  as  an  authority  for  admitting  such  evidence. 
In  that  case  the  evidence  was  admitted  because  the 
Court  considered  it  as  in  fact  one  "  between  the  plain-  judgment, 
tiff  and  a  multitude  of  persons."  Though  the  evidence 
was  admitted,  the  Chief  Justice  (Lord  Ellenhorough) 
expressed  his  opinion  respecting  the  reception  of  such 
evidence  in  the  following  language :  "  The  admission 
of  hearsay  evidence  upon  all  occasions,  whether  of 
public  or  private  rights  is  somewhat  of  an  anomaly, 
and  forms  an  exception  to  the  general  rules  of  evidence. 
I  confess  myself  at  a  loss  fully  to  understand  upon 
what  principle,  even  in  matters  of  public  right  reputa- 
tion was  ever  deemed  admissible  evidence.  It  is  said 
indeed,  that  upon  questions  of  public  right  all  are 
interested,  and  must  be  presumed  conversant  with 
them,  and  that  is  the  distinction  taken  between  public 
and  private  rights,  but  I  must  confess  I  have  not  been 
able  to  see  the  force  of  the  principle  on  which  that 
distinction  is  founded  so  clearly  as  others  have  done, 
though  I  must  admit  its  existence."    Other  cases  on 


(a)  1  M.  &  S.  679. 
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1871.  this  point  might  be  cited,  as  Rex  v.  Antrobus  (a),  Pirn 
V.  Cur  ell  (h),  Williams  v.  Morgan  (c),  Doe  clem.  Dids- 
hury  V.  Thomas  (d).  But  even  assuming  that  such 
evidence  can  be  received,  when  the  general  belief  in 
this  case  is  traced  back,  it  will  be  found  to  have  its 
origin  in  the  acts  of  Colonel  JSfichol  himself  Besides 
the  passage  already  quoted  from  the  affidavit  of  Joseph 
Mallott,  we  find  him  saying,  that  as  long  ago  as  the 
year  1809  the  lot  was  known  and  respected  as  the  pro- 
perty of  the  late  Colonel  Robert  Nichol,  and  as  such  it 
was  always  respected  and  occupied  until  since  the 
Deluries  have  claimed  it  by  length  of  possession. 
Francis  Wilkinson,  Elizabeth  Lovelass,  and  Theodore 
Mallott,  who  have  known  the  lot  for  upwards  of  fifty 
years,  all  say  in  their  affidavits  that  the  the  same  has  been 
the  case  as  far  back  as  they  can  remember.  All  these 
persons  were  cross-examined,  and  on  cross-examination 
they  all  fix  upon  the  time  when  Dawson  became  con- 
nected with  the  lot  as  the  time  when  it  began  to  be 
known  as  Colonel  NichoVs,  Wilkinson  says  the  lot 
"  was  not  known  as  NichoVs  lot  before  Dawson  came 
to  live  on  it — to  my  knowledge."  Mrs.  Lovelass  "  cannot 
recollect  the  name  of  Colonel  Nichol  mentioned  in 
connection  with  the  lot  in  question  until  after  Delurie 
rented  the  lot  from  Dawson.  All  I  heard  was,  that 
Delurie  rented  the  place  from  Dawson,  and  Dawson 
from  JSfichol"  Theodore  Mallott  says  that  Daiuson's 
taking  possession  is  as  long  back  as  he  can  recollect, 

Dawson's  connection  with  the  lot  began  in  1823,  and 
his  affidavit  and  cross-examination  state  the  circum- 
stances under  which  he  became  connected  with  it.  He 
had  been  at  one  time  in  Colonel  NichoVs  service,  and 
in  January,  1828,  came  to  Toronto,  then  Little  York, 
to  obtain  payment  of  some  money  which  Nichol  owed 
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him.  j7i!c/io?  then  gave  him  authority,  he  says,  to  take  1871. 
possession  of  his  lot  in  the  new  settlement  of  Mersea,  ' 

^  .  .  Re  Bell. 

telling  him  to  warn  ofl'  a  man  whom  he  {Nichol)  had 
allowed  to  occupy  it.  This  man  (who  appears  to  have 
been  Sayers,  spoken  of  by  some  of  the  witnesses), 
accordingly  gave  up  possession  in  the  end  of  1823,  and 
Dawson  continued  to  take  charge  of  the  place  until  in 
1828  or  1830  he  rented  it  to  J.  B.  Delurie.  Annexed 
to  Baivsons  affidavit  is  a  pencil  memorandum,  purport- 
ing to  be  a  copy  of  a  certificate  signed  by  Colonel 
Nichol,  that  Daivson  had  authority  to  take  possession 
of  the  lot  in  question,  describing  it  as  the  east-half  of 
lot  No.  3  on  the  lake  shore,  formerly  owned  by  Samuel 
Weston,  and  to  remain  in  possession  until  warned  off. 
*  The  use  sought  to  be  made  of  this  is,  to  connect  Nichol 
with  this  particular  lot,  and  to  shew  that  as  far  back 
as  1823  he  claimed  it  as  his,  and  exercised  acts  of 
ownership  over  it ;  but  it  is  not  an  original  document, 
indeed  it  is  not  even  a  copy  of  an  original  document.  It  judgment, 
is  only  a  copy  of  what  is  called  a  copy,  but  which  appears 
to  have  been  made  on  a  loose  piece  of  paper  by  i)(X^^;so'?^ 
from  memory,  the  original  having  been  lost  upwards 
of  forty  years  before.  The  copy  so  made  from  memory 
has  also  been  lost.  It  is  hardly  necessary  to  say  that 
such  a  document  cannot  be  admitted  as  evidence.  As 
Mr.  Taylor  remarks,  "such  evidence  would  be  but 
the  shadow  of  a  shade." 

Daivson' s  connection  with  the  lot  then,  seems  to  have 
arisen  in  this  way :  Colonel  Nichol  owe'd  him  money, 
which,  perhaps,  it  was  not  convenient  at  the  time  to 
pay,  and,  it  may  be,  knowing  that  Wright  had  left  the 
country  many  years  before,  and  was  not  likely  to 
return,  he  told  him  to  take  possession  of  this  lot, 
intending  thereby  to  pay  what  he  owed,  and  perhaps 
hoping  at  some  future  time  to  acquire  the  title  by  the 
possession  of  his  agent.  Dawson  took  possession  simply 
on  the  word  of  Nichol  that  he  owned  the  lot,  and  from 
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1871.  his  faking  possession  the  general  belief  arose,  so  that 
^-^^^'^^^  general  belief  is  after  all  only  Colonel  NichoVs  own 

Re  Bell.    °  / . 

statement.  So  far  as  the  petitioner  relies  on  a  paper 
title  I  must  hold  that  he  has  failed  to  establish  it. 

The  petitioner,  however,  claims  title  also  by  length 
of  possession  He  alleges  that  Wright  left  before  1810, 
that  from  1817  to  1819  a  man  named  Wilkinson  was 
in  occupation  of  a  house  on  the  lot,  and  that  on  his 
leaving,  Bayers  went  into  possession  under  Colonel 
Nichol,  and  continued  to  occupy  until  1823,  when  he 
gave  up  possession  to  Dawson,  NichoVs  agent.  Then 
after  1823  Dawson  continued  to  take  care  of  the  lot  in 
that  character,  until  he  rented  it  in  1828  or  1830  to 
Delurie,  who  was  tenant  until  1841,  paying  rent  in 
that  year,  when  he  went  to  Michigan.  Delurie  returned 
from  Michigan  in  1845,  and  applied  to  Dawson  for  the 
purpose  of  again  leasing  the  place,  but  was  refused. 
Judgment  -^^^'^'^'''^^  wifc,  then  Went  into  occupation  of  the 
house  and  a  few  acres  which  were  cleared,  and  has 
continued,  living  separate  and  apart  from  her  husband, 
to  occupy  the  same  small  piece  ever  since,  and  is  now 
in  occupation  of  it.  Delurie  himself,  who  had  again 
gone  to  the  States,  returned  in  1865,  since  which  year 
he  has  occupied  a  few  acres  at  the  opposite  end  of  the 
lot. 

The  petitioner  claims  to  have  clearly  made  out  pos- 
session by  Nichol,  or  those  claiming  under  him,  from 
1819  to  1841,  a  period  of  over  twenty  years,  so  that  if 
NichoVs  heir  had  in  1841  brought  ejectment,  he  must 
have  recovered.  He  further  argues  that  the  application 
made  by  Delurie  to  Dawson  as  NichoVs  agent  in  1845, 
was  an  acknowledgment  of  NichoVs  title,  and  that  any 
possession  since  has  been  the  possession  of  a  married 
woman  living  apart  from  her  husband,  and  therefore 
not  such  as  could  confer  any  title,  either  on  her  or  her 
husband.     The  petitioner  contends  from  this,  that 
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Colonel  Nichol,  having  died  intestate  in  1824,  leaving  1871. 
an  infant  heir-at-law,  who  did  not  attain  his  majority  ^T"''^^ 
until  1843,  Belurie's  possession  even  if  it  began 
adversely  in  1828,  could  not  begin  to  run  against  the 
heir-at-law  until  1853,  so  that  there  has  not  been 
twenty  year's  adverse  possession.  The  petitioner 
further  clainas  title,  in  any  event,  to  the  north-half  of 
the  lot,  because  even  if  Delurie  had  title  by  possession, 
he,  in  1861,  conveyed  the  north  sixty  acres  to  one 
Askeiu,  who  in  1870  conveyed  the  north  fifty  acres  to 
the  petitioner. 

The  evidence  produced  proves  that  Wright  was  in 
possession,  but  left  before  1810.  Nothing  is  shewn  as 
to  the  possession  from  the  time  of  his  leaving  until 
1817  or  1818,  when  a  man  named  Wilkinson  is  said 
to  have  lived  about  two  years  in  the  house  on  the  lot, 
while  putting  up  buildings  on  his  own  farm.  Then  on 
his  leaving  in  1819,  Sayers  went  into  possession,  and  judgment, 
continued  some  years.  Daiuson  says.  Colonel  NichoVs 
instructions,  when  giving  him  authority  to  take  pos- 
session, were  to  warn  off  the  man  he  had  allowed  to 
occupy  the  place.  He  does  not  remember  the  man's 
name,  but  the  statements  of  other  witnesses  shew  the 
man  to  have  been  Sayers.  As  to  how  he  came  to  be 
in  possession  at  all  there  is  no  evidence,  except  Colonel 
NichoVs  statement  to  Dawson  that  Be  had  allowed 
him  to  occupy  the  place.  From  1823  to  1828,  accord- 
ing to  Dawson,  or  till  1824,  according  to  Mrs.  Delurie, 
Dawson  "  assumed  authority  over  and  protected  the 
place  as  well  as  he  was  able,"  getting  the  fruit,  on  it 
as  a  compensation.  In  1828  or  1830,  he  says,  "I  agreed 
with  John  Delurie  to  let  him  occupy  the  place  and 
take  care  of  the  orchard  under  my  authority,  and  he 
agreed  to  give  me  therefor  six  chairs  as  rent,  as 
I  think  for  each  year  he  occupied  the  place."  Mrs. 
Delurie  dates  back  the  taking  possession  under  Dawson 
to  1824. 
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1871,  It  does  not  appear  that  Dawson  let  the  place  to 
"^^■^jj^  Delurie  for  any  certain  term,  he  simply,  as  he  says, 
allowed  him  to  occupy  the  place  and  take  care  of  the 
orchard.  No  certain  rent  seems  to  have  been  fixed. 
Delurie,  it  is  clear,  was  only  a  tenant  at  will.  It  is  not 
certain  during  what  period  he  was  in  actual  possession; 
Dawson  says  from  1828  or  1830  until  1841,  when  he 
went  to  Michigan,  from  which  he  returned  in  1845. 
According  to  others  he  went  into  possession  first  in 
1824,  and  it  was  in  1841  that  he  returned  from  Michi- 
gan. His  occupation  while  he  had  the  property  was 
of  a  very  intermittent  character.  His  habits  seem  to 
have  been  migratory.  On  his  first  taking  possession 
he  remained  three  or  four  years,  and  then  removed  to 
Colchester,  where  he  lived  two  years ;  then  he  came 
back,  and  after  staying  on  the  lot  two  years,  he  moved 
off  to  Sandwich  'St.,  where  he  remained  for  two  or 
three  years  ;  he  then  returned,  and  after  staying  about 
Judgmept  years  moved  back  to  Sandwich  St.  again  for  five 
months,  when  he  went  to  Michigan,  and  lived  there 
for  two  years.  Mrs.  Delurie  and  her  daughter  at  the 
end  of  that  time  came  back ;  afterwards  Delurie  him- 
self returned,  and  they  all  lived  together  on  the  lot  for 
two  years,  at  the  expiry  of  which  period  he  separated 
from  his  wife,  and  left,  returning  to  Canada  only  a  ffew 
years  ago.  Mrs.  Delurie  has  lived  on  the  lot  all  the 
time,  and  is  still  on  it.  Dawson  places  Delurie's  leav^ 
ing  for  the  States  in  1841,  and  the  coming  back  from 
Michigan  in  1845  ;  and  according  to  him  Delurie  has 
never  until  recently  lived  on  the  lot  since  he  left  it  in 
1841. 

From  the  time  Delurie  went  into  possession  no  other 
possession  is  heard  of  except  his,  and  that  of  persons 
claiming  under  him  or  Mrs.  Delurie.  Even  if  when  he 
was  in  possession  up  to  1841  he  was  there  under  Colonel 
Nichol,  there  was  no  such  possession  of  the  lot  as 
would  give  a  'good  title.    To  do  this  the  possession 
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must  be  shewn  to  have  been  continuous.  As  it  was  1871. 
said  in  one  case  (a),  "  visible  and  continuous  posses-  ^^^"^^^ 
sion;"  and  in  another  (^6^,  "  long  uninterrupted  posses- 
sion, enjoyment,  and  dealing  with  the  property."  Then 
the  only  possession  during  the  period  of  Delurie's 
occupancy  was  of  the  ten  or  twelve  acres  cleared  on 
the  south  side  of  the  old  road ;  no  other  part  of  the 
lot  being  cleared  or  occupied  till  about  1856.  Such 
possession  would  not  according  to  the  authorities  give 
title  to  any  part  of  the  property  except  that  actually 
occupied.  Difference  of  opinion  may  exist  as  to  the 
soundness  of  the  conclusions  at  which  the  Courts  have 
arrived  on  this  point ;  but  as  the  authorities  stand  I  feel 
bound  to  follow  them.  Hunter  v.  Farr  (c),  Dundas 
V.  Johnston  (d),  Young  v.  Elliott  {e),  McMaster  v. 
Morrison  (f),  Loiv  v.  Morrison  {g),  Wishart  v.  Cook  (h), 
are  all  cases  deciding  this  point.  Heyland  v.  Scott  (i) 
cannot  be  regarded  as  going  further  than  this,  that  the 
Court  of  Common  Pleas  are  begining  to  doubt  the  judgment, 
soundness  of  former  decisions  on  this  point. 

I  must  hold  on  the  evidence  before  me  that  Colonel 
Nicliol  and  his  heir  had  not,  up  to  1841,  acquired  any 
title  by  possession. 

It  is  quite  unnecessary  to  consider  at  present  the 
effect  of  Mrs.  Delurie's  possession  since,  according  to 
Dawson,  1845,  or  according  to  her  own  account,  1840, 
I  am  not  now  disposing  of  the  question  whether  Wigle 
has  acquired  a  title  to  the  property  ov  not,  the  only 
question  I  have  to  deal  with  is,  whether  the  petitioner 
has   shewn  a  good  title  in  himself.     There  is  no 


(a)  Young  v.  Elliott,  25  Q.  B.  U.  C.  333. 
{b)  Cottrell  v.  Watkins,  1  Beav.  365. 

(c)  23  Q.  B  U.  C.  327.  [d)  24  Q.  B.  U.  C.  550. 

(«)  25  Q.  B.  U.  C.  334.  (/)  14  Gr.  138. 

( ff)  14  Gr.  192.  (h)  15  Gr.  237. 

(i)  19  C.  P.  U.  C.  172. 


256 


CHANCERY  CHAMBERS  REPORTS. 


1871.   pretence  for  saying,  and  it  is  not,  as  I  understand, 
'^^^"^^^  attempted  to  be  said,  that  any  possession  of  the  lot 
since  at  all  events  1845,  has  been  by  NichoVs  heir,  or 
any  one  for  him,  or  claiming  under  him. 

The  deed  from  Delurie  to  Askew  in  1861  could  con- 
vey no  title.  Delurie  had  abandoned  the  place  in 
1841,  and  up  to  that  time  he  had  acquired  no  title ;  his 
possession  intermittent  as  it  was,  not  having  been  for 
twenty  years,  and  he  never  returned  to  occupy  any 
part  of  the  lot  until  1865,  four  years  after  making  the 
deed.  From  the  evidence  it  is  quite  certain  that  there 
was  no  possession  of  the  north-half  of  the  lot  until 
within  the  last  fifteen  years. 

Since  the  petition  in  this  matter  was  filed  a  case  has 
been  decided  in  the  Landed  Estates  Court  in  Ireland, 
under  the  Imp.  Act  21  &  22  Yic.  ch.  72,  sec.  51,  which  is 
Judgment.  authority  against  such  a  petition  as  the  present, 
where  the  petitioner  is  not  in  possession,  being  enter- 
tained. The  language  of  the  Imperial  Act  is  very 
similar  to  that  of  the  29  Vic.  ch.  25,  sec.  1,  in  this 
country.    Our  Canadian  Act  is  certainly  not  wider. » 

In  Be  Carson^ s  estates  (a),  it  was  held  that  a  party 
seeking  a  declaration  of  title,  is  bound  to  shew  a  pos- 
session in  accordance  with  the  title  sought  to  be 
declared.  In  that  case  the  learned  Judge,  after 
remarj^ing  that  otherwise  the  Court  could  be  used  to 
try  ejectments,  under  pretence  of  declaring  titles,  went 
on  to  say  :  "  In  my  judgment  a  party  seeking  the 
valuable  thing — a  parliamentary  title  conferred  by  the 
Court— is  bound  to  have  substantially  an  estate  in 
possession,  in  all  its  major  incidents  in  present  enjoy- 
ment ;  and  cannot  by  his  mere  act  of  stating  he  dis- 
putes estates  or  rights  of  parties  actually  in  unques- 


(a)  4  Ir.  R.  Eq.  665, 
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tioned  enjoyment  of  them,  compel  them  to  submit  to  1871. 
the  jurisdiction  of  this  Court,  and  make  this  the  place  ^^^^^^ 
for  trial  of  these  rights. 

"If  he  questions  these  long  exercised  rights,  sub- 
mitted to  by  him,  or  those  from  whom  he  derives,  he 
should  first  take  proceedings  to  establish  his  right,  as  he 
claims  it  to  be,  before  he  asks  this  Court  to  declare  his 
title  thereto  ;  and  unless  this  rule  prevails  in  this  Court 
on  this  branch  of  its  jurisdiction,  I  can  see  most  mon- 
strous inconveniences,  and  displacement  of  the  ordinary 
tribunals  of  the  country  through  this  very  unpleasant 
jurisdiction  to  any  one  charged  with  its  execution." 

An  opinion  similar,  though  not  so  strongly  expressed, 
was  also  arrived  at  in  Re  Netterville  (a). 

From  the  views  thus  expressed  I  think  no  one  can 
dissent.  To  hold  otherwise,  would  be  to  turn  the  Act  judgment, 
for  Quieting  Titles,  expressed  in  the  preamble  as 
intended  "  to  give  certainty  to  the  title  to  real  estate, 
in  Upper  Canada,  and  to  facilitate  the  proof  thereof," 
into  a  machine  for  trying  ejectment  suits. 

The  learned  counsel  for  the  petitioner,  who  argued 
this  case  with  his  usual  zeal  and  ability,  admitted  that 
some  of  the  evidence  brought  forward  to  support  'the 
petitioner's  case  was  not  strictly  legal  evidence,  such  as 
would  be  admitted  on  a  trial  before  a  Court,  but  he  sub- 
mitted that  it  was  receivable  under  the  9th  section  of 
the  Act,  being  "  evidence  which  the  practice  of  English 
conveyancers  authorizes  to  be  received  on  an  inves- 
tigation of  a  title  out  of  Court."  I  do  not  think  it  is. 
There  seems  to  be  a  very  general  misconception  as 
to  the  nature  of  conveyancer's  evidence.  From  the 
language  I  have  heard  used  by  many  people,  it  might 


(a)  3  Ir.  E.  Eq.  504, 
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1871.  be  supposed  that  conveyancers  would  receive  and  act 
^■J^^^^  upon  anything  and  everything  as  evidence.  Now  it  is 
true  that  conveyancers  under  a  choice  of  difficulties, 
frequently  resort  to,  and  require  voluntary  affidavits  in 
support  of  facts  and  averments,  when  more  direct 
proof  cannot  be  obtained  (a).  These  affidavits,  though 
possessing  no  legal  validity,  are  often  all  the  evidence 
that  can  be  adduced  ;  and  by  general  consent  the  pro- 
fession adopt  them  as  evidence  upon  titles  (6).  It  is  also 
true,  that  the  practice  of  conveyancers  in  determining 
the  admissibility  of  evidence  is  more  lax  than  that  of 
courts  of  justice  (c) ;  still,  conveyancers  in  admitting 
evidence  do  not  wholly  disregard  the  well  established 
rules  of  evidence.  To  admit  secondary  evidence,  proof 
of  the  loss  or  destruction  of  the  original  document  is  a 
necessary  preliminary.  In  the  case  of  a  missing  deed 
its  existence  and  contents  must  be  proved,  and  also  its 
due  execution  and  delivery.  A  copy  of  a  copy  is  not 
Judgmenf.  reccivcd  as  e^ddence  by  a  conveyancer  any  more  than  it 
would  be  in  Court  (d).  Indeed  many  of  the  objections 
which  are  made  to  proceedings  under  the  Act  for 
Quieting  Titles,  as  unnecessaril}'"  strict  and  particular, 
would  never  be  made,  were  the  practice  of  English  con- 
veyancers, and  the  strictness  of  proof  required  by  them, 
better  understood. 

As  the  petitioner  has  failed  to  make  out  his  title,  the 
contestant  need  not  be  put  to  proof  of  his ;  but  is 
entitled  to  thQ  costs  of  the  present  proceedings. 


{d)  Taylor  on  Titles,  124. 
(c)  Hubback  on  Sue.  62. 


(b)  Lee  on  Abs.  215. 
(d)  Gov.  Con.  Ev.  313. 
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1871. 

Re  Trusts  of  Turner's  Will,  Ex  parte  Seaton.  ^--^-^^ 

Money  in  Court  for  benefit  of  legatee — Jurisdiction,  &c. 

Where  the  amount  of  a  legacy  had  been  paid  into  Court,  and  the  will 
directed  that  the  legacy  together  with  a  house  and  lot  also  devised 
to  the  same  person,  should  be  held  for  the  benefit  of  the  legatee 
independently  of  her  husband,  she  receiving  the  rents,  interest,  and 
profits :  on  a  motion  to  have  the  money  paid  out,  or  that  it  might 
be  invested  in  the  purchase  of  a  farm  for  the  legatee's  benefit:  the 
Referee  held  it  to  be  in  the  jurisdiction  of  the  Court  to  make  such 
an  order,  and  granted  the  application  as  to  the  purchase  of  the  farm, 
refusing  it  as  to  the  paying  the  money  to  her  absolutely. 

[April,  1871.] 

The  testator,  by  his  will,  gave  his  niece  Alice  Turner 
(now  Mrs.  Seaton)  a  legacy  of  £1000.  By  a  codicil, 
executed  seven  years  afterwards,  he  devised  a  house  and 
lot  to  her,  and  by  a  sul sequent  codicil  he  directed  that 
the  devise  and  legacy  should  be  held  by  his  executors  for 
her  benefit,  independently  of  her  husband,  and  not  subject 
to  his  debts  and  liabilities,  she  receiving  the  rents, 
interest,  and  profits,  and  that  it  should  after  her  death 
descend  as  she  might  appoint  by  her  last  will  and  testa- 
ment ;  and  in  default  thereof,  to  her  heirs  and  next  of 
kin  respectively.  One  only  of  the  executors  named  in 
the  will  took  probate  of  it,  or  acted,  and  he  paid  the 
legacy  into  Court,  under  the  Imperial  Act  10  &  11  Vic. 
ch.  96. 

Mrs.  Seaton  now  applied  to  have  the  money  paid  out 
to  her,  or  that  it  may  be  invested  in  the  purchase  of  a 
farm,  for  her  benefit. 

Mr.  A.  Hoskin,  for  the  applicant. 

Mr.  Bain,  for  the  trustees. 


Mr.  Taylor,  Referee  in  Chambers. — I  cannot 
order  the  money  to  be  paid  out  to  her  absolutely.  The 
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1871.  testator's  intention  seems  clear  that  she  should  enjoy 
^T^^^"^  the  annual  income  derived  from  the  gift  durino;  her  life, 

Re  Trusts  ^  .  &  o  ? 

of  Turner's  the  cxccutors  having  control  of  the  corpus. 

As  to  the  alternative  relief  asked,  the  investment  of 
this  legacy  in  the  purchase  of  a  farm,  I  find  no  case 
exactly  in  point.  Several  cases  relating  to  the  invest- 
ment of  infants'  moneys,  however,  afford  an  analogy, 
and  seem  to  warrant  an  order  being  made  for  this  pur- 
pose. In  Ashburton  v.  Ashhurton  (a),  Lord  Ashburton 
having  given  certain  specific  legacies,  bequeathed  all  the 
residue  of  his  personal  estate  to  his  executors  in  trust,  to 
place  out  the  same,  and  the  rents  and  profits  of  his  real 
estate,  in  real  or  government  securities  as  they  should 
judge  best,  during  his  son's  minority,  and  out  of  the 
produce  thereof,  or  of  any  real  estate,  to  pay  what  they 
should  judge  proper  for  his  maintenance  and  education; 
the  surplus  to  accumulate  during  his  minority,  and  upon 
Judgment.  attaining  twenty-one  to  pay  over  the  whole,  principal 
and  interest,  to  him  or  his  order  ;  but  in  case  he  should 
die  under  age,  and  the  testator  should  have  no  other 
child  who  should  attain  that  age,  he  gave  a  large  legacy 
to  his  wife,  and  the  residue  with  the  accumulations  to 
his  sister.  Soon  after,  the  testator  died,  possessed  of 
very  large  property  in  the  funds,  and  on  a  petition  being 
presented  by  the  son,  then  a  minor,  suggesting  an 
opportunity  of  laying  out  a  considerable  part  of  the 
money  in  the  purchase  of  lands,  near  the  rest  of  his 
landed  property,  and  praying  that  he  might  be  at  liberty 
to  lay  proposals  before  the  Master  for  investing  the 
funds  in  land.  Lord  Chancellor  Eldon  granted  the 
prayer  of  the  petition,  though  at  first  he  doubted 
whether  the  Court  could  make  such  an  order  when  the 
will  contained  no  directions  for  the  purchase  of  land. 

In  the  subsequent  case  of  Webb  v.  Lord  Shaftsbury 
(b),  the  testator  devised  certain  estates  upon  trust,  after 


(a)  6  Ves.  6. 


(5)  6  Mad.  100. 
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certain  payments,  to  lay  out  and  invest  the  clear  surplus    1871 . 
of  the  i\ents  and  profits  upon  mortgage  of  real  estate,  "^^^^^ 
or  in  government  securities,  and  to  accumulate  the  0^'^^^°®^'^ 
interest  and  dividends  during  the  lives  of  certain  parties, 
and  he  then  disposed  of  such  accumulations.    A  decree 
having  been  made  to  carry  the  trusts  of  the  will  into 
execution,  the  trustee  presented  a  petition  for  leave  to 
purchase  an  estate  which  lay  contiguous  to  the  other 
estates  of  the  testator,  and  that  if  necessary  he  might 
be  authorized  to  apply  for  an  Act  of  Parliament  to 
enable  him  to  use  the  money.    The  Vice  Chancellor 
(Sir  John  Leach)  held  that  he  had  jurisdiction  to  permit 
such  an  investment  without  any  Act  of  Parliament,  and 
ordered  the  purchase  of  the  estate,  if  the  Master  should 
find  that  it  would  be  beneficial  to  the  parties  interested. 

In  the  present  case  the  executors  and  trustees  are  to 
invest  in  "  such  stocks,  funds,  or  securities  as  they  may, 
in  their  discretion,  think  proper."  This  would  w^arr ant,  Judgment, 
in  this  country,  at  all  events,  an  investment  on  mort- 
gage of  real  estate.  The  present  may  therefore  be 
treated  as  an  application  to  invest  the  money  upon  the 
security  of  real  estate. 

The  proposed  investment  appears  to  be  a  beneficial 
one.  The  money  if  invested  in  Dominion  Stock,  would, 
at  the  present  high  rate  of  premium  for  such  stock,  pro- 
duce only  a  little  over  $200  a  year.  Mrs.  Seatons 
husband  has  been  brought  up  on  a  farm  and  accustomed 
to  farm  work  ;  he  has  sufficient  means  to  'stock  a  farm, 
if  one  is  purchased,  and  the  produce  of  the  farm  would 
yield  more  than  the  investment  in  Dominion  Stock,  and 
thus  enable  Mrs.  Seaton  and  her  husband  to  maintain 
their  family  more  comfortably,  and  give  them  a  better 
education. 

Even  in  England,  where  the  practice  of  the  Court 
formerly  forbade  investments  being  made  in  any  securities 
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1871.    except  those  of  the  government,  since  the  23  &  24  Vic. 
ch.  88,  sec.  10,  permitted  the  Court  to  invest  in  other 

Ti©  Trusts 

of  Turner's  sccurities,  an  increase  of  the  income  of  the  tenant  for 

Will.  ' 

life  has  been  held  a  sufficient  reason  for  converting  an 
investment  from  government  stock  to  other  securities  : 
Peillon  v.  Brookings  {a).  The  Equitable  Reversionary 
Interest  Society  v.  Fuller  (b),  Bisliop  v.  Bishop  (c), 
and  Re  Langford  (d)  may  also  be  referred  to  on  this 
point. 

The  property  to  be  purchased  should  be  vested  in 
two  trustees,  that  being  the  number  named  in  the  will. 
One  will  not  be  sufficient,  as  the  Court  never  hands  over 
the  control  of  trust  property  to  a  sole  trustee :  Re 
Bichinson  (e),  Re  Ellison  (/),  Mitchell  v.  Ritchey  (g) ; 
and  this  is  the  case  even  though  only  one  has  been 
named  in  the  instrument  creating  the  trust :  Re  Tun- 
stall  {h). 


Judgment. 


The  trusts  will  be  to  permit  Mrs.  Seaton  to  receive 
the  rents,  income,  and  profits  during  her  life,  free  from 
the  control  and  liabilities  of  her  husband,  with  a  power 
to  appoint  by  will,  and  there  must  be  a  direction  that  in 
default  of  appointment  the  land  is  to  be  considered  as 
personal  estate,  and  descend  to  her  next  of  kin.  It  was 
suggested  that  in  the  event  of  land  being  purchased,  it 
should  be  settled  to  Mrs.  Seaton  for  life,  with  remainder 
to  her  children.  I  think  this  would  not  be  proper,  as  it 
would  be  equivalent  to  her  exercising  her  power  of 
appointment  by  deed.  This  she  has  no  power  to  do. 
Such  an  appointment  would  be  bad,  the  testator  having 
said  "  by  her  last  will  and  testament " :  Whaley  v. 
Brummond  (i),  Reid  v.  Shergold        Anderson  v. 

(a)  4L.  T.  N.  S.  731.  (6)  IJ.  &  H.  379. 

(c)  9  W.  K.  549.  ((f)  2  J.  &  H.  458. 

{e)  1  Jur.  N.  S.  724.  (/)  2  Jur.  N.  S.  62. 

( g)  13  Grant  449.  (A)  4  D.  &  S.  421. 
(i)  Cited  Sug.  on  Powers  210.        (/)  10  Ves.  370. 
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Daiuson  (a).    A  proposal  for  the  purchase  of  a  suitable  1871. 
farm  may  be  brought  in,  the  title  investigated,  and  the 
conveyance  settled  in  Chambers. 


McManus  v.  Little. 

Abstracts  of  title— Con.  Orders  390,  391,  392,  393, 

On  receiving  an  abstract  of  title  the  purchaser  has  seven  days  within 
which  to  object  to  the  completeness  of  the  abstract,  and  after  any 
question  of  its  completeness  is  disposed  of,  and  the  abstract  made 
perfect  in  the  sense  of  being  complete,  seven  days  to  object  to  the 
title  ;  if,  however,  he  takes  his  objection  to  the  title  in  the  first 
instance,  the  Master  will  not  go  into  the  question  of  the  perfectnesa 
of  the  abstract,  but  will  confine  the  purchaser  to  the  objections  he 
has  made  to  the  title. 

No  objections  other  than  those  specifically  taken  will  be  entertained 
by  the  Master. 

The  indorsed  receipts  for  consideration  money  should  appear  in  a  per- 
fect abstract,  at  all  events  as  to  deeds  executed  before  the  late 
Registry  Act. 

[April,  1871.] 

Mr.  Morphy  appeared  for  the  purchaser. 

Mr.  C.  MosSy  for  the  vendor. 

The  points  raised  appear  in  the  judgment. 

Mr.  Boyd,  Master  in  Ordinary.— The  purchaser's  judgment, 
contention  is,  that  having  taken  certain  objections  to  the 
abstract,  within  seven  days  from  its  delivery,  he  is 
entitled  to  take  other  objections  thereto,  besides  those 
first  taken,  upon  proceeding  in  the  Master's  office  under 
G.  0.  390  and  391.  This  is  a  question  of  great  impor- 
tance, affecting  all  references  of  title  {b),  and  has  not 
been  apparently,  heretofore,  determined  under  the  New 


(a)  15  Ves.  532,  (i)  Ord.  396, 
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1871.  Orders.  It  is  probable  that  my  decision,  however  it 
£i;oes,  will  be  appealed  against,  and  it  is  indeed  desirable 

McManus   <=>       '  ^  '  o  ' 

^.j;^^  that  such  should  be  the  case,  that  the  rights  of  parties 
under  the  General  Orders  may  not  be  in  doubt.  I  have 
given  the  matter  my  best  consideration,  but  must  con- 
fess at  the  outset  that  I  am  not  thoroughly  satisfied  with 
my  own  conclusions. 

Under  the  present  practice  of  the  English  Court  of 
Chancery,  one  of  the  ordinary  conditions  of  sale  is  that 
each  purchaser  is,  within  a  certain  number  of  days  after 
delivery  of  the  abstract,  to  deliver  to  the  vendor's 
solicitor  a  statement  in  writing  of  his  objections  and 
requisitions  (if  any)  to  or  on  the  title,  as  deduced  by 
such  abstract ;  and  upon  the  expiration  of  such  time 
(and  in  this  respect  time  is  to  be  deemed  of  the  essence 
of  the  contract)  the  title  is  to  be  considered  as  approved 
of  and  accepted  by  such  purchaser,  subject  only  to  such 
Judgment,  objections  and'Yequisitions,  if  any  {a).  This  practice 
was  in  force  some  five  years  before  our  Consolidated 
Orders,  wherein  appears  an  entirely  new  series  of 
Orders  relating  toj  references  of  title.  I  think  that 
these  Orders,  though  original  in  form,  are  intended  to 
operate  restrictively  in  the  same  way,  and  produce  the 
same  result  as  the  standing  conditions  of  sale  in  Eng- 
land. The  language  is  not  so  explicit  as,  though  more 
comprehensive  than,  that  employed  in  the  English  con- 
ditions of  sale ;  but  the  intention  is  unmistakeable. 

By  our  Orders  the  questions  before  the  Master  are 
separated  into  two  distinct  parts :  (1)  as  to  the  abstract 
and  its  sufficiency,  being  that  part  of  the  inquiry  which 
is  to  determine  if  a  good  title  is  shewn  (h) ;  and  (2)  as 
to  the  proof  of  the  abstract,  being  that  part  of  the  in- 
quiry which  is  to  determine  if  a  good  title  is  made  {e). 


(a)  See  Biddle's  Forms.  (i)  Ord.  390,  391,  392,  393. 

(c)  Ord.  394,  395,  396.    See  Parr  v.  Lovegrove,  4  Drew.  170. 
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The  matters  at  present  in  dispute  arise  under  the  first  1871. 
branch  of  inquiry.    It  will  be  observed  that  the  Orders  ^-''"^''^ 

\      *^  .  ,         „  .  McManus 

relating  to  this,  speak  only  of  "objections  to  the  ^y^^^ 
abstract;  the  Orders  relating  to  the  second  branch  of  • 
investigation,  speak  of  "objections  and  requisitions"  to 
the  title.  "  Objections"  will  refer  to  matters  objection- 
able or  defective  on  the  face  of  the  abstract,  and  will 
include  all  questions  upon  its  sufficiency  and  its  perfect- 
ness,  as  to  the  documents  or  matters  set  forth,  and  as  to 
the  title  exhibited. 

It  has  been  held  under  ordinary  conditions  of  sale 
out  of  Court,  that  the  stipulation  as  to  objections  being 
taken  within  a  certain  number  of  days  after  delivery  of 
the  abstract,  and  as  to  objections  not  so  taken,  that  they 
shall  be  considered  waived,  becomes  operative  only  when, 
and  not  before  a  perfect  abstract  has  been  delivered: 
Hobson  V.  Bell  (a).  The  term  "perfect"  thus  used  is 
apt  to  mislead.  In  3Iorley  v.  Cook  (6),  it  is  said  that  a  judgment, 
perfect  abstract,  in  the  strict  sense  of  the  term,  would 
shew  a  good  title ;  but  it  may  mean  the  most  perfect 
abstract  in  the  vendor's  possession  (actual  or  construc- 
tive) at  the  time  of  his  delivering  it.  The  best  definition 
of  what  is  involved  in  the  delivery  of  an  abstract,  is 
that  by  V.  C.  Kindersley,  in  Oahden  v.  Pike  ((?),  who 
says :  "  It  is  the  furnishing  by  a  vendor  of  a  document 
which  contains,  with  sufficient  clearness  and  sufficient 
fullness,  the  effect  of  every  instrument  which  constitutes 
part  of  his  title."  The  abstract  must  be  complete,  or  it 
is  not  the  delivery  of  an  abstract  in  point  of  fact :  if 
the  documents  are  not  abstracted  sufficiently  to  enable 
the  purchaser  to  judge  whether  a  good  title  is  shewn  by 
it  or  not,  then  it  is  not  a  full  or  complete  abstract. 
And  so  in  Steer  v.  Crowley  (cZ),  the  condition  of  sale 
was,  that  on  the  tenth  day  after  sale  the  vendor  would 


(a)  2  Beav.  17.  {h)  2  Ha.  112. 

(c)  11  Jur.  N.  S.  666.  {d)  9  Jur,  N,  S.  1292. 

34_VOL.  III.  CHAMB.  REP, 
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1871.  deliver  to  the  purchaser  an  abstract  of  title.  By  this, 
^""""Y^  Erie,  C.  J.,  said,  must  be  understood  a  full  and  fair 

McManus 

Little  abstract;  one  not  absolutely  perfect,  necessarily,  but  a 
fair  abstract  of  all  the  documents  in  the  vendor's  posses- 
sion, and  on  which  he  relies.  And  so  the  rule  is  laid 
down  in  Dart,  that  the  non-delivery  of  a  perfect  or 
sufficient  abstract  on  the  day  named,  discharges  the  pur 
chaser  from  any  conditions  binding  him  to  make  objec- 
tions, &c.,  within  a  specified  time  after  the  delivery  of 
the  abstract.  Now  by  Order  390,  if  the  purchaser  does 
not  serve  objections  to  the  abstract  delivered,  within 
seven  days,  he  is  to  be  deemed  to  have  accepted  it  as 
sufficient.  Upon  this  there  can  be  two  classes  of  objec- 
tions made,  as  I  conceive  ;  (1)  that  the  abstract  is  not 
complete  in  the  sense  that  V.  C.  Kindersley  attaches  to 
the  epithet,  viz.,  that  the  documents  are  not  sufficiently 
abstracted  so  as  to  enable  the  purchaser  to  judge  of  the 
title,  or  to  make  objections  to  the  title  endeavoured  to 
Judgment,  be  shewn  in  the  abstract.  If  objections  are  made  to  the 
completeness  or  sufficiency  of  the  abstract  in  this  sense, 
and,  upon  answers  thereto  being  given,  the  purchaser  is 
dissatisfied  and  the  parties  cannot  agree  out  of  Court, 
then  the  Master  is,  upon  warrant  obtained  by  either 
party,  to  determine  such  questions  as  have  been  raised 
on  the  abstract,  in  this  point  of  view,  and  are  in  issue 
between  the  parties ;  and  he  is  to  decide  upon  the  suffi- 
ciency of  the  abstract,  in  view  of  such  objections.  If 
the  Master  decides  against  the  objections,  and  holds  that 
the  abstract  is  complete,  and  that  decision  is  confirmed, 
then  the  seven  days  from  the  delivery  being  up,  no 
further  objections  can  be  made  by  the  purchaser,  and  he 
will  be  deemed  to  have  accepted  the  abstract,  as  against 
all  objections  thereto,  unless  he  has  objected  as  well  to 
the  sufficiency  of  the  abstract  as  to  the  sufficiency  of  the 
title  shewn  by  it,  in  which  case,  upon  the  former  objec- 
tions being  overruled,  the  latter  would  take  effect  and 
call  for  decision.  If  the  Master  holds  the  objections 
valid,  then  he  is,  on  the  purchaser's  application,  to 
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require  the  vendor  to  supply  the  defects,  and  to  make  1871. 
the  abstract  as  perfect  or  complete  as  he  can.    And  "■^'"^^^ 

m  '  ^  I      T  1  McManus 

upon  a  suflacient  supplemental  abstract  being  brought     7-  * 

in,  which  the  Master,  if  required,  is  to  certify  as  perfect, 

or  as  perfect  as  the  vendor  can  make  it,  the  purchaser 

will  have,  under  Order  390,  seven  days  within  which  to 

make  objections  to  the  completed  abstract.    These  the  » 

parties  will  then  endeavour  to  settle  out  of  Court;  and 

if  they  fail  will  again  come  before  the  Master  upon 

questions  of  title,  as  will  be  presently  adverted  to. 

The  second  class  of  objections  will  be,  when  a  com- 
plete abstract  is  delivered  at  the  outset ;  then  the  pur- 
chaser can  serve  objections  to  the  title  shewn  by  the 
abstract.  The  abstract  may  be  sufficient  in  exhibiting 
the  vendor's  title,  as  it  really  is,  but  that  title  may  be 
defective  (a).  The  first  class  of  objections  is  as  to  the 
form  of  the  abstract :  this  class,  as  to  sufficiency  of  the 
title  manifested.  Now  if  no  such  objections  are* made  judgmenw 
at  all,  then  the  abstract  is  accepted  as  sufficient,  in  the 
sense  of  a  satisfactory  title  being  shewn.  If  one  or 
more  such  objections  are  served  within  the  seven  days, 
then  the  abstract  is  open  as  to  these,  but  is  to  be  deemed 
accepted  as  sufficient  as  to  all  other  objections  not  raised 
within  the  time.  That  is,  I  think,  the  fair  meaning  of 
the  order.  If  the  parties  then  cannot  be  at  one  as  to 
these  objections,  they  come  before  the  Master  upon  his 
warrant,  and  he  will  determine  all  questions  upon  the 
abstract.  All  what  questions  ?  Manifestly  those  upon 
which  the  parties  are  disagreed,  and  upon  which  the 
purchaser  is  dissatisfied.  Every  possible  objection  is 
not  then  open  to  the  purchaser,  as  was  here  contended. 
It  is  said  that  the  Master  is  to  go  into  the  whole  abstract, 
and  ascertain  if  it  is  perfect.  I  decline  this  respon- 
sibility, till  it  is  expressly  put  upon  me  by  the  Court. 
It  cannot  have  been  intended  by  these  Orders  that  the 


(a)  See  Blackburn  v.  Smith,  2  Exch.  784. 
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1871.  Master  should  wander  at  large  over  the  abstract,  and 
'    '^'^  investiojate  all  difficulties  and  search  out  all  defects  that 

McManus  ^ 

Little     ^^^^  specifically  objected  to  within  seven  days 

after  the  delivery  of  the  abstract.  I  think  the  Master 
is  only  called  upon  to  certify  on  the  abstract,  as  to  its 
perfectness,  when  it  comes  into  his  office  upon  that  issue, 
viz.,  whether  the  abstract,  as  delivered,  is  full,  fair,  and 
sufficient  in  its  setting  forth  of  the  documents,  and  he 
is  then  only  to  satisfy  himself  as  to  those  particulars 
which  have  been  pointed  out  in  the  objections.  And 
similarly  as  to  objections  to  the  title  shewn  by  the 
abstract,  he  is  not  to  make  a  report,  but  is  to  mark  his 
allowance  or  disallowance  in  the  margin  of  the  objections. 
What  objections,  if  not  those  on  which  the  parties  were 
disagreed  before  coming  into  his  office  ?  Cochenour  v. 
Bulloch  [a) ;  Green  v.  Monks  (b). 

Under  these  orders  then,  as  I  construe  them,  the 
Judgment.  Master  has  to  determine,  according  to  circumstances, 
and  upon  the  particular  points  in  question,  (1)  whether 
the  abstract  delivered  is  complete  or  not,  and  thereupon 
allow  or  disallow  all  objections  raised  and  unsettled  out 
of  Court,  as  to  its  sufficiency  in  form ;  (2)  if  he  dis- 
allows the  objections,  he  is  to  certify  that  the  abstract  is 
perfect  {i.  e.  as  against  the  objections),  and  if  the  seven 
days  have  elapsed,  then  the  purchaser  cannot  object  on 
any  ground  to  the  abstract,  unless  he  successfully 
appeals  from  the  decision,  or  unless  he  has  also  objected 
to  the  title  manifested  in  the  abstract;  (3)  if  the  Mas- 
ter allows  the  objections,  then  he  is,  at  the  purchaser's 
request,  to  require  the  vendor  to  make  the  abstract  as 
perfect  as  he  can,  and  when  this  is  done,  he  is  to  certify 
to  that  effect,  and  then  a  new  point  of  time  is  given  for 
making  objections  to  the  new  and  complete  abstract; 
(4)  when  a  proper  abstract  is  delivered,  he  is  to  deter- 
mine the  questions  raised  upon  the  objections  as  to  title 


(a)  12, Gr.  73, 


(b)  2  Moll.  325. 
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or  conveyancing  in  respect  of  it,  and  to  allow  or  disallow  1871. 
them  fin  such  case,  not  certifying  on  the  abstract  at  all,  — 
as  to  its  perfectness,  which,  as  I  take  it,  belongs  to  a    ^  ^^^^ 
prior  stage  of  inquiry).    Now  in  the  present  case  th-e 
objections  are  of  a  miscellaneous  character,  some  merely 
technical  to  the  form  of  the  abstract,  some  regarding  its 
verification,  which  are  premature,  and  one  only  which  , 
is  to  the  completeness.    It  is  objected  that  the  proceed- 
ings in  a  Chancery  suit  are  not  set  out ;  in  this  respect, 
I  think  the  abstract  is  insufficient,  and  I  direct  it  to  be 
remedied.  The  other  objections  should  be  disallowed,  or, 
perhaps,  considered  as  irrelevant  at  the  present  stage 
of  inquiry,  except  the  first,  which  is  really  of  no  conse- 
quence.  Upon  the  abstract  being  amended,  I  shall  hear 
the  parties  and  determine  whether  it  is  as  perfect  as  the 
vendor  can  make  it,  in  view  of  these  objections,  and 
certify  accordingly,  if  the  purchaser  so  desires. 


Judgment. 

After  pronouncing  the  above  opinion,  Mr.  Morphy 
called  my  attention  to  another  objection  made,  viz.,  that 
the  receipts  for  the  purchase  money  were  not  set  out. 
After  hearing  the  parties,  and  considering  the  state  of 
the  authorities,  I  think  it  best  to  give  efi'ect  to  the  objec- 
tion, and  hold  that  the  abstract  is  in  this  respect  incom- 
plete. Apart  from  the  books,  I  should  have  thought 
that  the  endorsed  receipt  was  only  a  strong  piece  of 
evidence  going  to  the  verification  of  the  abstract  in 
proving  the  payment  of  the  consideration — the  absence 
of  which  might  indicate  that  the  vendor  had  a  lien  for 
the  purchase  money ;  but  the  statements  in  such  text 
text  books  as  Preston^  Stewart  (a),  Bythewood.  {b), 
Dixon  (c),  and  Sugden  {d),  shew  that  these  authorities 
consider  that  endorsed  receipts  should  be  abstracted, 
and  that  the  course  of  practice  has  been  such  for  a  long 


(a)  On  Conveyancing,  vol.  iii.  p.  21. 
(c)  On  Title  Deeds,  p.  447. 


(6)  Vol.  i.  p.  93. 
{d)  V.  &  P.  409. 
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1871.    series  of  years.    1  therefore  allow  this  objection.  See 
jJ^J^^  Drummond  v.  TracT/  (a),  McDonald  v.  McDonald  (b), 
Little    disposes  of  the  objection  made  by  Mr.  Moss,  that  the 
reason  for  regarding  endorsed  receipts  no  longer  exists. 


Lawrason  v.  Buckley. 

Purchaser — Costs— Vesting  order. 

Where  in  a  suit  by  creditors  to  set  aside  a  settlement,  lands  were 
ordered  to  be  sold,  and  the  proceeds  paid  into  Court ;  a  purchaser 
after  confirmation  of  sale  paid  his  money  into  Court,  and  had  his 
conveyance  prepared  and  tendered  for  execution  to  the  trustees, 
■who  were  absent  from  the  jurisdiction,  and  who  refused  to  execute 
it ;  a  vesting  order  was  granted,  and  the  costs  of  the  motion  were 
ordered  to  be  paid  out  of  the  fund  in  Court. 

[April,  1871.] 

Mr.  Cassels,  for  the  purchaser,  cited:  Par amore  v. 
Grreenslade  {c),  Bradley  v.  Munton  (d),  Ayles  v.  Oox  {e). 

Judgment.  Mr.  Taylor,  Referee  in  Chambers. — The  report 
on  sale  stands  confirmed,  and  the  purchaser  has  paid 
his  purchase  money  into  Court.  No  objection  is  made 
on  the  part  of  the  vendor  to  so  much  of  the  present 
motion  as  asks  for  a  vesting  order.  The  purchaser, 
however,  asks  further,  that  the  costs  of  the  present  appli- 
cation should  be  paid  out  of  the  fund  in  Coart,  and  this 
the  vendor  opposes. 

The  suit  is  brought  on  behalf  of  creditors  to  set  aside 
a  settlement  made  by  the  debtor,  and  by  the  decree  the 
lands  were  ordered  to  be  sold  for  payment  of  the  debts. 
A  conveyance  has  been  prepared,  settled  between  the 


{a)  Johns  608. 

(c)  1  Sm.  &  G.  541. 

(«)  17Beav.584. 


(6)  14  Gr.  133. 
{d)  16Beav.  294. 
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parties,  and  tendered  for  execution.  The  three  trustees  1871. 
(defendants)  in  whom  the  legal  estate  is  vested  are  all 
now  resident  in  the  United  States.  They  refuse  to 
execute  the  conveyance,  one  of  them  insisting  upon  being 
paid  $200  before  he  will  execute.  As  they  are  all  out 
of  the  jurisdiction,  the  purchaser  has  no  means  of  com- 
pelling them  to  convey,  and  therefore  he  applies  for  a 
vesting  order.  I  think  he  is  entitled  to  the  order,  and 
also  to  the  costs.  The  authorities  cited  on  behalf  of  the 
purchaser  seem  quite  in  point.  In  another  case,  Billing 
V.  Wehh  {a),  where  lands  had  been  sold  in  an  adminis- 
tration suit,  the  heir-at-law,  a  married  woman,  refused  to 
acknowledge  the  deed  unless  paid  a  sum  of  money, 
which  the  purchasers  did  pay  to  her,  and  the  Court 
ordered  repayment  to  the  purchasers  of  the  money  so 
paid,  and  also  gave  them  their  costs  of  the  petition  for 
obtaining  such  repayment. 


The  usual  condition  of  sale,  that  the  purchaser  is  to 
prepare  the  conveyance  at  his  own  expense  and  tender 
the  same  for  execution,  does  not  preclude  the  purchaser 
from  obtaining  what  he  now  seeks.  Where  lands 
were  sold  under  conditions  of  sale  which  informed 
intending  purchasers  that  the  legal  estate  was  vested  in 
an  infant,  Vice  Chancellor  Knight  Bruce  held  that  the 
purchaser  was  entitled  to  the  costs  of  having  the  con- 
veyance settled  by  the  Master ;  the  necessity  for  that 
being  occasioned  by  the  infancy  of  the  heir,  Brown  v. 
Lake  (b).  That  case  has  been  followed  in  this  country, 
Rodgers  y,  Rodger s  (c). 

In  Brown  v.  Lake  the  costs  given  were  those  arising 
from  the  infancy  alone.  Here  all  the  costs  of  the  present 
application  have  been  occasioned  by  the  conduct  of  the 
trustees.  Had  the  purchaser  applied  for  a  vesting  order 
in  the  first  instance,  he  would  have  had  to  bear  the  costs 


Judgment. 


(a)  1  D.  &  S.  716. 
(c)  2  Cham.  R.  241. 


(5)  15  L.  J.  ch.  34. 
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1871.   himself,  for  that  would  have  been  equivalent  to  doing 


what  the  conditions  of  sale  require  him  to  do,     to  pre- 


V.  pare  the  conveyance  at  his  own  expense  ;  he  did  pre- 
pare a  conveyance,  and  all  the  costs  incurred  thereby 
having  been  rendered  useless  by  the  conduct  of  the 
trustees,  the  purchaser  should  not  now  have  to  bear  the 
additional  costs  of  the  vesting  order. 

These  costs  will  be  paid  not  out  of  the  funds  in  Court 
generally,  but  as  in  Ayle8  v.  Cox,  out  of  the  purchase 
money  paid  in  in  respect  of  the  particular  parcel  in 
question. 
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1871. 

Walker  v.  Walker.  ^---v-^ 

Security  for  costs — JVext  friend. 

Held,  qualifying  McBean  v.  Lilley,  2  Cliara.  R.  247,  as  the  decision  in 

that  case  is  stated  in  the  head  note  :  that  the  affidavit  of  a  next  , 
friend  that  he  is  worth  $400  over  and  above  all  his  debts,  is  only 
prima  facie  proof  of  his  sufficiency  as  a  next  friend,  and  that  evi- 
dence as  to  his  circumstances  may  be  given. 

Where  evidence  contradictory  to  the  affidavit  was  adduced,  which  in 
the  opinion  of  the  Court  outweighed  this  statement,  security  or  a 
new  next  friend  was  ordered. 

[April  28,  1871.] 

Mr.  Snelling  moved,  on  behalf  of  the  defendant,  that 
all  further  proceedings  in  this  cause  be  stayed  until  the 
plaintiff  should  procure  a  sufficient  solvent  and  sub- 
stantial person,  capable  of  paying  costs,  as  her  next 
friend,  the  presently  appointed  next  friend  not  being 
a  substantial  person  capable  of  paying  costs;  or,  in  the  statement, 
alternative,  that  the  plaintiff  should  be  ordered  to  find 
security  for  the  costs  of  this  suit. 

Mr.  Downey,  contra,  contended,  on  the  part  of  the 
defendant,  that  the  evidence  clearly  shewed  the  person 
named  as  next  friend  was  not  solvent ;  that  his  own 
affidavit  as  to  solvency  was  insufficient ;  that  evidence 
was  admissible  to  rebut  his  affidavit :  and  he  referred 
to  McBean  v.  Lilley  (a),  Smith's  Practice,  563;  Sharpe 
V.  Sharpe  (h)  (as  distinguishing  this  case  from  that  of 
infancy)  ;  and  it  was  also  submitted  that  the  fact 
that  the  present  next  friend  was  the  plaintiff's  trustee 
did  not  affect  the  question  raised  by  the  present 
application. 

The  facts  appear  in  the  judgment. 


(a)  2  Cham.  Rep.  247.  (B)  2  Cba,m.  Rep.  244. 
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Mr.  Taylor,  Referee  in  Chambers. — The  next 
friend  of  the  plaintiff',  a  married  woman,  is  objected  to, 
and  his  removal  is  sought  by  the  defendant  because  he 
is  not  a  person  of  substance.  His  removal  is  opposed 
because  he  is  trustee  for  the  plaintiff"  in  respect  of  the 
matters  in  question  in  this  suit  and  because  he  is  pos- 
sessed of  sufficient  means. 

The  bill  is  filed  by  Mary  Walker  by  her  next  friend 
against  her  husband,  claiming  that  under  a  separation 
deed  made  between  herself  and  her  husband  by  way 
of  settling  a  suit  for  alimony,  she  is  entitled  to  an 
annuity  of  $80  a  year  ;  alleging  that  the  annuity  is  in 
arrear  and  praying  that  the  land  upon  which  it  is 
charged  or  a  sufficient  part  of  it  may  be  sold  to  satisfy 
these  arrears.  The  person  who  is  the  next  friend  is 
not  the  original  trustee  appointed  by  the  separation  deed 
but  a  brother  of  the  plaintiff''s,  who  has  been  substi- 
tuted in  the  place  of  the  trustee  originally  appointed. 
No  answer  has  yet  been  filed,  but  the  defendant  swears 
that  he  has  a  good  defence  on  the  merits,  and  from  his 
affidavit  filed  on  this  application  it  appears  that  since 
the  execution  of  this  separation  deed  the  plaintiff  and 
he  have  lived  together  and  he  claims  that  on  this 
account  her  right  to  the  annuity  is  at  an  end.  He 
further  denies  that  there  are  any  arrears  due,  and  says 
that  when  the  plaintiff*  left  him  the  second  time  she 
took  with  her  a  large  sum  of  money  belonging  to  him 
far  more  than  sufficient  to  pay  the  costs  of  certain  un- 
successful proceedings  taken  by  him  to  have  this  deed 
set  aside,  and  which  she  claims  are  still  unpaid.  He 
further  alleges  that  he  never  agreed  to  the  change  of 
trustees,  but  on  the  contrary  objected  to  the  present 
next  friend  being  appointed  in  substitution  for  the 
original  trustee. 


The  next  friend,  however,  is  not  before  the  Court 
here  in  his  character  of  trustee.     The  bill  is  not  filed 
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by  Mrs.  Walker,  and  her  truvstee  as  plaintiffs,  but  by  1871, 
Mary  Walker  as  sole  plaintiff,  "  by  Michael  Gallagher, 
her  next  friend."  Even  if  he  were  joined  with  her  as 
co-plaintiff  it  would  still  be  necessary  for  her  to  have  a 
next  friend.  This  would  be  the  case  if  she  and  her 
husband  as  jointly  interested  had  brought  a  suit  as 
co-plaintiffs,  (a)  and  when  a  next  friend  is  necessary  he 
must  be  a  man  of  substance,  (b)  Here  there  is  no 
doubt  a  next  friend  is  necessary. 

The  question  of  the  solvency  of  the  next  friend  has 
still  to  be  considered.  He  has  filed  an  affidavit  in 
which  he  says  he  is  worth  property  to  the  amount 
of  $400  and  upwards  over  and  above  what  will  pay 
all  his  just  debts.  This  property  consists  of  money, 
furniture  in  and  about  his  house  and  also  an  interest 
in  a  leasehold  property,  consisting  of  a  house  and  four 
acres  of  land  in  the  City  of  Ottawa,  on  which  he  resides 
as  tenant  at  a  nominal  rent  of  $8  a  year  and  taxes. 


Judgment. 


In  McBean  v.  Lilley,  (c)  \i  is,  according  to  the  head 
note  of  the  case,  sufficient  if  the  next  friend  swear,  as 
he  has  done  here,  that  he  is  worth  £100  over  his  debts, 
and  if  he  does  so,  the  question  of  his  solvency  or  in- 
solvency will  not  be  gone  into.  The  judgment  of  the 
present  Chancellor  in  that  case,  however,  scarcely  war- 
rants so  strong  a  statement.  From  the  judgment  it 
appears  that  the  motion  was  in  that  case  refused,  the 
learned  Judge  holding  that  it  was  "  shewn"  the  next 
friend  was  worth  £100  over  and  above  all  his  debts, 
and  that  was  all  that  could  be  asked  for,  viz  :  his  being 
worth  £100  over  and  above  all  his  debts.  Nor  can  I  say, 
on  the  evidence  before  me,  here  that  this  man  is  worth 
a  £100  over  and  above  all  his  debts;  he  swears  that 

(a)  Blackburn  v.  McKinley,  3  Cham.  K,  65. 

(6)  Rann  v.  Lawless,  Cham.  R.  333 ;  Vauwinkle  v,  Chaplin,  2  Cham. 
E.  98. 
(c)  2  Cham.  R.  247. 
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1871.  he  is,  his  property  consisting  of  money,  furniture,  and 
' — V — '  chattels  in  his  house,  and  his  interest  in  a  leasehold 

Walker 

w  pi*c>perty  in  the  City  of  Ottawa ;  but  two  of  his  neigh- 
bors are  examined,  and  they  give  a  somewhat  different 
account  of  his  circumstances.  They  say  that  he  is  a 
daily  laborer  with  a  wife  and  family  of  children, 
receiving  $7  a  week  wages,  for  which  he  has  to  work 
every  day,  including  Sunday ;  that  he  has  nothing  in 
his  house,  and  no  property  beyond  what  is  exempted 
from  seizure  by  the  Act  relating  to  exemptions,  except 
one  stove  and  a  cow.  The  leasehold  interest  in  property 
which  he  has,  is  that  he  holds  a  lease  for  one  year  of  a 
house  and  four  acres  of  land,  at  a  rental  of  $8  a  year, 
from  the  estate  of  Colonel  By.  One  of  these  neigh- 
bors, John  Tye,  says  that  after  excepting  the  two  cows, 
which  are  worth  from  $25  to  $30  a  piece,  he  would  not 
give  $20  for  all  he  has  in  the  world.  The  other,  John 
Black,  says,  he  knows  that  his  earnings  are  hardly 
Judgment.  Sufficient  to  maintain  him  and  his  family;  and  he  has 
often  heard  this  from  him  and  from  his  wife ;  and  he 
(Black)  has  often  had  to  lend  him  small  sums  of  money 
to  help  him  in  supporting  his  family,  as  he  could  not 
wait  until  his  next  monthly  pay-day  came  round. 

In  the  face  of  such  affidavits  as  these,  I  cannot  hold 
Gallagher  to  be  a  sufficient  next  friend.  I  must  there- 
fore order  that  security  for  costs  be  given,  or  a  new 
next  friend  appointed ;  and  that  in  the  meanwhile 
proceedings  be  stayed. 
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1871, 

Re  Davis.  w^— ^ 

Custody  of  child  under  twelve  years  of  age. 

The  Court  has  an  absolute  right  in  its  discretion  to  give  the  custody 
of  a  child  under  twelve  years  of  age  to  the  mother. 

The  Court  exercised  this  right  where  the  only  evidence  that  the  parents 

were  living  apart  through  the  fault  of  the  husband,  was  the  evidence  % 
of  the  wife  ;  holding,  that  the  Court  might,  in  its  discretion,  in  the 
interest  of  the  child,  direct  the  custody  to  be  given  to  the  mother 
in  cases  where  the  cause  of  her  living  apart  is,  on  her  own 
statement,  justifiable ;  and  the  Judge  is  not  prepared  to  say  that  he 
disbelieves  such  statement. 

[March  22,  1871.] 

This  was  a  petition  by  the  wife  of  the  respondent 
praying  that  their  child,  a  girl  under  seven  years  old, 
might  remain  in  her  custody,  and  that  the  respondent, 
the  father,  might  pay  for  the  child's  maintenance. 

The  petitioner  and  respondent  were  married  on  the 
4th  August,  1863,  and  had  been  living  separate  since  statement. 
May,  1869.  The  petitioner  had  no  means  whatever 
for  the  support  of  herself  or  their  child,  and  had  not 
had  during  this .  period.  She  was  in  delicate  health, 
unable  to  earn  a  livehhood  for  herself;  and,  since 
the  separation,  both  the  wife  and  child  had  been  living 
with,  and  been  maintained  by,  the  wife's  parents.  She 
attributed  her  separation  from  her  husband  to  his 
vicious  habits,  and  to  his  cruelty,  and  ill-treatment  of 
her.  She  alleged,  that  his  conduct  had  undermined  her 
health  :  that  when  she  was  taken  by  him  to  her  father's 
house  in  May,  1869,  she  was  supposed  to  be  in  a  dying 
state ;  and  that  her  illness  was  the  result  of  his  con- 
duct towards  her.  On  the  other  hand,  in  the  husband's 
affidavit,  he  denied  every  material  charge  which  she 
had  made  against  him.  Other  affidavits  had  been  filed 
on  both  sides ;  and  the  inference  from  the  whole  ap- 
peared to  the  Court  to  be,  that,  if  there  was  the  ill- 
treatment  of  which  she  complained,  it  was  when  no 
third  person  was  present. 
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1871.      Mr.  Crooks,  Q.C.,  appeared  for  the  petitioner. 


Ke  Davis. 


Judgment. 


Mr.  Tilt,  contra. 

MowAT,  V.  C. — By  desire  of  counsel  on  both  sides, 

1  have  had  a  personal  interview  and  considerable 
conversation  with  each  of  the  parties ;  and  the 
result  has  been  to  satisfy  me,  that  there  is  no  prospect 
of  their  again  living  together  soon,  if  ever.  The  hus- 
band seemed  to  me  to  have  little,  if  any,  desire  or  ex- 
pectation that  they  would;  and  the  wife  seemed  to 
shrink  with  the  greatest  repugnance  and  dread  from 
the  idea  of  again  attempting  to  live  with  him,  what- 
ever might  come  of  the  present  application.  The 
affidavits  shew  that  this  is  the  third  occasion  they 
have  lived  for  a  time  apart ;  the  first  time  was  for  a 
week ;  the  second  time  for  seven  months ;  and  the  last 
time  has  been  for  nearly  two  years.  What,  under  such 
circumstances,  should  be  done  on  an  application  like 
the  present  ? 

According  to  the  construction  which  the  Imperial 
Act,  2  and  3  Vic,  ch.  54,  has  received,  it  m_ust  be  con- 
sidered that,  under  our  Act,  the  court  has  an  absolute 
discretion  to  give  the  custody  of  children  under  twelve 
to  the  mother  (a).  In  the  exercise  of  this  discretion, 
where  the  parents  are  living  apart  through  the 
fault  of  the  husband,  the  custody  of  the  children  is 
generally  given  to  the  mother  (6).  But  it  has  been 
held,  that,  to  justify  an  order  to  that  effect,  where 
the  living  separate  'is  the  voluntary  act  of  the  wife,  it 
is  not  indispensable  that  there  should  be  proof,  satis- 
factory to  the  Court,  that  she  is  living  separate  for 
reasons  which,  in  England,  would  entitle  her  to  a 
divorce,  either  a  vinculo  or  a  mensa  et  thoro  (c). 

(a)  Shillito  v.  Collett,  8  W.  R.  683,  S.  C.  lb.  696 ;  Warde  v.  Warde, 

2  Ph.  at  791. 

(6)  Re  Tomlinson,  3  De  G.  &  Sm.  371.      (c)  Re  Bartlett,  2  Coll.  661. 
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One  object  of  the  Act  has  been  explained  to  be,  the  1871. 
protection  and  interest  of  the  children  (a).  Curtis  v.  ^^^"J^ 
Curtis  (h),  in  which  a  general  jurisdiction  to  that 
eft'ect  was  disclaimed  by  the  Vice  Chancellor,  was 
not  a  case  under  the  Act,  the  children  there  being 
over  seven  years  old,  the  age  to  which  the  English 
Act  is  limited. 

I  have  no  doubt  that  it  will  be  greatly  for  the 
interest  of  this  little  girl,  that  she  should  remain  with 
her  mother.  Indeed,  the  respondent  has  acted  on  that 
view ;  for  he  has  made  no  attempt  to  obtain,  the  custody 
of  her ;  for  several  months  he  has  intimated  no  desire 
even  to  see  her;  and  counsel  on  his  behalf  did  not 
attempt  to  argue  on  the  affidavits,  that  it  would  not 
be  better  for  the  child  that  her  mother  should  continue 
to  have  the  custody  of  her.  Affidavits  could  not  be 
more  satisfactory  on  this  point,  than  are' the  affidavits 
filed  on  behalf  of  the  petitioner.  Thus,  the  Kev.  Canon 
Baldwin  makes  an  affidavit,  in  which  he  states  that 
he  has  known  her  parents  and  herself,  and  also  her 
husband,  for  many  years.  Speaking  of  her  and  her 
parents,  he  deposes,  that  he  fully  believes  them  to  be 
most  respectable  and  worthy  members  of  society ;  and 
that  he  is  persuaded  that  Mrs.  Davis  is  incomparably 
better  qualified  in  a  moral  and  religious  point  of  view, 
to  have  the  custody  and  training  of  her  daughter  than 
her  husband  would  be.  Other  respectable  and  credi- 
ble persons  testify  to  the  same  effect;  and  there  is  no 
evidence  of  an  opposite  kind. 

Where  it  is  for  the  interest  of  a  child  to  be  with 
the  mother,  it  is  hard  towards  the  child  that  the  mother 
should  not  have  her,  whatever  may  be  the  cause  of  the 
difficulty  between  the  parents  ;  but  if  the  father's 
conduct  towards  his  wife  and  child  is  shewn  to  have 
been  open  to  no  imputation ;  if  the  wife  has  left  him 


Judgment. 


(a)  Re  Halliday,  17  Jur.  66, 


(6)  5  Jur.  N.  S.  1147. 
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Ke  Davis. 


1871.  from  mere  caprice  and  wilfulness,^  and  the  Court  is 
satisfied  of  that,  the  father's  common  law  right  to  the 
custody  of  his  child  seems  to  be  recognized  since  the 
Act  as  before. 


Where  the  Court  is  not  satisfied  that  the  separation 
was  unjustifiable  on  the  part  of  the  wife,  but  she  has  not 
been  able  to  prove  by  independent  evidence  that  there 
were  facts  which  justified  it,  what  then  ?  Is  the  position 
of  a  wife  and  child,  under  the  Act,  helpless  wherever, 
for  example,  the  husband's  misconduct  is  concealed 
from  third  persons?  I  am  not  prepared  so  to  hold. 
I  think  that  it  will  be  a  more  sound  rule  for  the 
exercise  of  the  discretion  which  belongs  to  me  in  this 
jurisdiction,  and  that  it  will  be  in  accordance  with  the 
decided  cases,  to  say,  where  the  Court  is  satisfied  that 
it  will  be  for  the  interest  of  the  child  to  be  in  the 
custody  of  the  mother,  that  the  Court  may  in  its  dis- 
cretion, in  view  of  all  the  circumstances,  direct  the. 
custody  to  be  given  to  the  mother  in  case  the  cause  of 
her  living  apart  is,  on  her  own  statement,  justifiable, 
and  the  Judge  is  not  prepared  to  say  that  he  disbelieves 
that  statement.  Every  case  must  depend  on  its  own 
circumstances. 


Judgment. 


The  marriage  of  these  parties  was  a  marriage  of 
affection,  as  each  of  them  took  occasion  to  tell  me. 
The  husband  said  that  they  had  been  keeping  com- 
pany "  for  three  years  before  their  marriage ;  and  that 
his  means  had  enabled  him,  and  would  still  enable 
him,  to  keep  her  in  greater  comfort  than,  from  her 
father's '  narrow  income,  she  has  ever  known  in  her 
father's  house.  If  all  that  is  so,  and  if  the  husband 
has  always  treated  his  wife  properly,  how  is  it  that 
she  is  now  so  unwilling  to  live  with  him  ?  Why  is 
it  that  her  parents  desire  to  burden  their  narrow 
income  with  her  maintenance  ?  and  why  is  it  that 
the  wife  and  her  parents  voluntarily  bring  on  them- 
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selves  the  reproach  and  unhappiiiess  to  all  parties  1871. 
which  are  inseparable  from  the  separation  of  a  man  '''"^y-^ 

.  1         rr-         •  ReDayis 

and  his  wife  ?  Looking  at  the  affidavits  and  all  the- 
circumstances,  I  am  not  prepared  to  say,  that  the  wife's 
explanation  of  the  separation  is  not  more  probable 
than  any  other.  A  comparison  of  the  appearance  and 
demeanour  of  the  parties  (which  my  interview  with 
each  of  them  enabled  me  to  make)  did  not  in  my 
mind  help  the  case  of  the  husband. 

I  think,  on  the  whole,  that  the  mother  should  have 
the  custody  of  their  daughter,  and  that  provision  should 
be  made  for  the  father  seeing  the  child  at  stated 
times, — which  I  shall  settle,  if  the  parties  cannot  agree 
about  them. 


Our  statute  authorizes  the  Court  to  provide  for  the 
maintenance  of  the  child  by  the  father  while  she  is  in 
her  mother's  custody.  He  represents  his  annual  income  judgment, 
to  be  $865,  part  ($350)  from  his  office  as  a  city  assessor, 
and  the  rest  (as  I  understand)  from  property.  His  wife, 
in  her  affidavit,  named  $1000  as  his  income,  and  $200 
as  a  reasonable  allowance  for  the  child.  The  reason- 
ableness of  the  sum  named  for  the  allowance,  is  not 
,  disputed  in  the  affidavits  filed  by  the  respondent.  On 
the  whole,  I  think  that  he  should  pay  her  $15  forth- 
with, for  the  month  which  commenced  1st  March,  and 
$15  on  the  first  day  of  every  month  hereafter,  (com- 
mencing with  the  1st  April),  until  the  child  is  twelve 
y^ars  old,  or  the  Court  makes  other  order  in  the 
premises. 

The  Court  subsequently  directed  that  the  petitioner 
should  be  paid  the  costs  of  the  application. 
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1871. 

^^^^  Re  Prince. 

Taxation  of  costs — County  Court — Jurisdiction. 

Where  a  solicitor  has  funds  of  a  client  in  his  possession,  or  has  papers 
over  which  he  claims  a  lien,  he  is  subject  to  the  summary  jurisdic- 
tion of  this  Court,  which  will  order  delivery  and  taxation  of  his  bills, 
and  the  payment  over  of  any  balance,  notwithstanding  that  the 
services  for  which  he  claims  have  been  wholly  in  County  Court 
proceedings. 

[April  5,  1871.] 

This  was  an  application  on  petition  by  the  assignee 
of  an  insolvent,  asserting  that  the  respondent,  a  solici- 
tor of  this  Court,  was  employed  by  the  insolvent  to 
collect  a  debt  in  a  County  Court ;  that  the  respondent 
did  collect  the  debt ;  but  that  he  claimed  to  retain 
out  of  the  money  a  commission  of  ten  per  cent.,  besides 
his  costs.  The  prayer  of  the  petition  was,  for  the  deli- 
very and  taxation  of  the  solicitor's  bill,  the  payment 
tatement.  petitioner  of  the  balance  to  which  he  was 

entitled,  and  the  delivery  up  of  all  papers. 

Mr.  Holmested,  on  behalf  of  the  client,  applied 
before  the  Referee  for  the  delivery  and  taxation  of  the 
bill  of  costs  and  payment  of  any  balance  in  the  hands 
of  the  solicitor. 

Mr.  Foster,  for  the  solicitor,  objected  on  the  ground  of 
want  of  jurisdiction.  It  appeared  from  the  petition  that 
the  whole  of  the  bill  was  for  services  in  County  Court 
suits.  He  cited  Re  Cameron  (a),  and  urged  delay  and 
acquiescence,  the  bill  having  been  rendered  in  April  last; 
also  that  the  application  should  have  been  for  an  order 
to  tax  only,  the  bill  having  been  already  delivered.  Mr. 
Foster  also  complained  that  the  thirteenth  paragraph  of 
the  petition  was  scandalous  in  charging  neglect  to  the 
solicitor,  a  charge  totally  unsupported  by  evidence, 
and  contended  such  paragraph  should  be  struck  out ; 


(a)  1  Cham.  B.  35G. 
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also  that  if  such  an  order  was  regular  at  all,  it  could  1871. 
be  obtained  cx  loarte.  v—.,^— / 

Re  Prince. 

Mr.  Holmested,  in  reply.  Re  Cameron  is  not  in 
point,  it  did  not  appear  in  that  case  as  it  does  in  this, 
that  any  fund  was  in  the  hands  of  the  solicitor;  the 
language  of  the  judgment  implies  that  if  there  had 
been,  the  decision  would  have  been  different.  In  Eng- 
land the  practice  is  defined ;  there  you  must  apply  in 
the  Court  in  which  the  business  has  been  done;  we  have 
no  such  provision  here.  The  Courts  have  concurrent 
jurisdiction,  and  this  Court  can  entertain  such  an 
application  although  no  business  has  been  done,  and 
no  suit  brought  here.  The  only  delivery  of  the  bill 
sworn  to  is  that  to  Clarke  S  Cla.yton  after  they  had 
assigned  to  Watson.^' 

The  Referee  in  Chambers  refused  the  application 
on  the  ground  of  want  of  jurisdiction.    From  this 
decision  the  petitioners  appealed,  and  the  appeal  was  Judgment, 
heard  before  Moiuat,  V.  C,  the  same  counsel  for  the 
respective  parties  appearing  as  before  the  Referee. 

Mr.  Holmested  took  the  same  grounds  as  on  the 
former  argument,  and  argued  further,  that  a  practi- 
tioner appears  in  the  County  Courts  only  in  virtue  of 
his  being  a  solicitor  of  this  Court  or  an  attorney  of  the 
Common  Law  Courts ;  this  Court  has  therefore  juris- 
diction over  him  ;  he  is  subject  to  summary  proceedings 
if  he  misconducts  himself ;  and  the  Court  can  order  a 
taxation  of  his  bill  of  costs.  If  forced  into  the  County 
Court,  the  petitioner  would  not  have  the 'benefit  of  these 
summary  proceedings  for  obtaining  the  payment  over 
of  the  money  in  the  solicitor's  hands.  He  referred  to 
the  County  Court  Act  (a) ;  Pullen  on  Attorneys,  p.  2. 

Foster  made  the  same  contention  as  when  before  the 
Referee,  and  relied  on  the  authority  of  Re  Cameron  (6). 


(o)  Consol.  Stat.  ch.  85,  sec  38,         (b)  1  Cham.  R.  356. 
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Re  Prince. 


Judgment. 


1871.  Mow  AT,  V.  C. — In  Re  Cameron  (a)  present  Chan- 
cellor held,  that  this  Court  has  no  jurisdiction  to  order 
the  taxation  of  a  bill  of  costs  incurred  in  the  County 
Court,  where  the  solicitor  claims  no  other  costs,  and 
it  does  not  appear  that  that  he  has  any  fund  in  his 
possession  to  which  his  client  is  entitled,  or  any  papers 
of  the  petitioner  on  which  he  claims  a  lien."  Where 
either  of  these  circumstances  occurs,  the  petitioner  con- 
tends, that  the  Court  has  jurisdiction  ;  and  the  conten- 
tion appears  to  me  to  be  correct. 

The  Court  has  a  general  jurisdiction  over  its  solicitors, 
to  order  the  payment  of  money  received  by  them  in 
their  professional  character,  even  though  there  had 
been  no  suit  (h ) ;  and  the  taxation  of  any  costs  which 
the  solicitor  may  claim  is  incidental  to  the  exercise  of 
that  general  jurisdiction,  and  is  independent  of  the 
provisions  of  the  Act  respecting  Attorn eys-at-Law  (c). 
The  circumstance  that  this  money  was  received  by 
the  solicitor  by  means  of  a  suit  in  the  County  Court 
does  not  seem  to  make  any  difference.  One  Superior 
Court  has  jurisdiction  to  enforce  undertakings  and 
obligations  assumed  in  suits  in  another  Superior 
Court  (d).  In  Evans  v.  P  (e),  the  Court  of  Com- 
mon Pleas,  in  England,  held  that  if  any  attorney  of 
that  Court  does  anything  quatenus  an  attorney  in 
an  Inferior  Court,  the  Superior  Court  "interferes.  In 

Carruthers  v.   (f),  the  Court  of  King's  Bench 

here  held,  that  an  attorney  of  that  Court,  practising  in 
the  District  Court,  was  liable  to  an  attachment  for 
not  paying  over  money  received  for  his  client  in  a 
District  Court  suit.    It  is  as  being  an  attorney  and 

(a)  1  Chamb.  R.  356.  See  also  Re  Jones,  3  U.  C.  L.  J.  203  ;  Re 
Forsyth,  2  DeG.  J.  &  Sra.  609. 

(b)  Re  Barker,  G  Sim.  476  ;  Mawhood  v.  MilbankO,  15  Beav.  36 ;  Re 
Becke,  18  ib.  462  ;  Re  Catlin,  27  ib.  511  ;  Re  Lawrence,  2  Sm.  &  G.  367. 

(c)  Consol.  Stat.  U.  C.  ch.  35,  27,  28,  &c. 

(d)  Re  Paterson,  1  Dowl.  468  ;  Rq  Greaves,  1  Cr.  &  Jr.  376  n. ;  &c. 

(e)  2  Wils.  382.  (/)  Tayl.  243. 
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solicitor  of  the  Superior  Courts  that  the  respondent  1871. 
practises  in  the  County  Courts  (a).    Those  courts  have  ^^^^^^ 
no  attorneys'  roll  of  their  own. 

But  it  is  discretionary  with  this  Court  whether  to 
exercise  the  jurisdiction  (h).  It  was  stated  for  the 
petitioner,  and  not  disputed,  that  proceedings  here  for 
the  purpose,  in  view  are  simpler  and  more  speedy  than 
at  common  law  ;  and  if  they  are  so,  I  do  not  perceive 
any  solid  ground  on  which  I  can  refuse  to  make  the 
order  asked. 


Re  Keenan. 

Sale  of  equity  of  redemption  under  execution. 

Under  the  Statute  authorizing  the  sale  under  execution  of  the  mort- 
gagee's equity  of  redemption,  Consol.  Stat,  chapter  22,  the  sheriff' 
cannot  sell  or  convey  any  interest,  if  there  is  a  second  mortgage 
outstanding  in  the  hands  of  different  parties. 

Where  a  first  mortgagee  acquired,  as  he  contended,  a  title  through  a 
purchaser  at  sheriff's  sale  of  the  equity  of  redemption  of  the  mort- 
gaged premses,  there  being  mesne  incumbrances  it  was  held  that  he 
did  not  acquire  the  fee  in  the  lands,  the  sheriff  not  having  power 
to  sell. 

[April  31,  1871.] 

This  was  a  proceeding  under  the  Act  for  Quieting 
Titles. 

The  parcel  of  land  in  question  having  been,  with 
other  lands,  sold  under  an  order  of  the  Court,  in  the 
matter  of  Robert  Keenan,  a  lunatic,  an  order  was 
made  for  the  investigation  of  the  title  under  the  Act 

(a)  Consol.  U.  C.  ch.  35,  s.  1. 

(b)  Exp.  Hicks  2  D.  &  C.  575,  576  ;  Re  Garland,  6  Dowl.  512  ; 
Re  Toms  &  Moore,  3  Chamb.  R.  41. 


286 


CHANCERY  CHAMBERS  REPORTS. 


1871.   for  Quieting  Titles  to  Real  Estate,  with  a  view  of 
^J^^^^  granting  to  the  purchaser  a  conveyance  under  the 
'  thirty-second  section  of  that  Act. 

The  lunatic  derived  his  title  from  Francis  Morrow, 
who  became  the  purchaser  at  a  sheriff's  sale,  under  an 
execution  against  McBride,  the  then  owner  of  the  land, 
and  received  a  conveyance  from  the  sheriff  The  state 
of  the  title,  so  far  as  material  to  the  question  now 
to  be  disposed  of,  was  as  follows  :  Patrick  Doyle,  who  at 
one  time  owned  the  land,  made  a  mortgage  in  1849  to 
Jeremiah  Hogan,  and  afterwards  conveyed  his  equity 
of  redemption  to  Keenan,  who,  in  1855,  sold  and  con- 
veyed to  Lawrence  McBride.  Between  1855  and  1857 
McBride  made  three  mortgages  io Keenan, ih.Qji,  in  1859, 
he  mortgaged  to  McLaughlin  ;  and  on  the  14th  of  Au- 
gust, 1861,  he  made  a  fifth  mortgage  to  Thomas  Gurren. 
On  the  21st  of  October,  in  the  same  year,  the  Sheriff  of 
Simcoe  under  an  execution  against  the  lands  of  McBride 
statement.  ^^^^^^  -^-^  ^^^^^^  ^-^^  26th  of  July,  1860,  and  regu- 
larly renewed,  sold,  and  conveyed  to  Francis  Morrovj, 
who,  in  September,  1864,  conveyed  to  Keenan. 

The  mortgage  from  Doyle  to  Hogan,  although  no 
certificate  of  discharge  had  been  signed,  had  in  fact  been 
paid  up,  and  was  no  longer  an  incumbrance  upon  the 
land.  Hogan  was  examined  as  a  witness,  and  he  said, 
that  default  having  been  made  he  caused  proceedings 
to  be  taken  to  enforce  payment ;  what  steps  his  solicitor 
took  he  did  not  know,  but  they  resulted  in  his  being 
paid  in  full ;  no  discharge  of  the  mortgage  had  ever 
been  presented  to  him  for  execution,  but  he  had  no 
claim  whatsoever  upon  the  land. 

Mr.  J.  Hoshin,  for  the  claimant. 

Mr.  Fo?/,  for  the  contestant,  cited  Donavan  v.  Bacon 
(not  reported) ;  and  McLaren  v.  Fraser.  (a) 

(a)  15  Grant,  239. 
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Mr.  Taylor,  Referee  in  Chambers. — The  first  1871. 
question  raised  before  me  was,  whether  Keenan  should 

^  ^         ^  Re  Keenan. 

be  considered  standing  in  the  place  of  Morroiv,  and 
bound  under  Consol.  Stat.  U.  C,  chapter  22,  sections 
258  and  259,  to  pay  off  the  mortgages  of  McLaughlin 
and  Curren.  The  more  correct  view  of  Keenan' s  posi- 
tion seemed  to  me,  to  be,  to  consider  Morrotv  as  under  * 
the  sheriff's  deed  standing  in  the  place  of  McBride,  the 
owner  of  the  equity  of  redemption,  and  Keenan,  a 
mere  mortgagee,  obtaining  from  Morroiu  a  conveyance 
of  the  equity  of  redemption,  so  that  his  mortgage 
debt  did  not,  under  Consol.  Stat.  U.  C,  chapter  87,  sec- 
tion 1,  merge  as  against  McLaughlin  and  Curren,  the 
subsequent  mortgagees ;  I,  however,  directed  notice  of 
the  present  proceedings  to  be  given  to  both  McLaughlin 
and  Curren. 

Curren  has,  in  consequence  of  the  notice  served 
upon  him,  filed  a  claim,  setting  up  that  he  is  a- mortgagee  j^^g^^^^^ 
of  the  land  in  question. 

For  the  lunatic  it  is  contended,  that  the  writ  under 
which  the  sheriff  sold  to  Morroiu  having  been  placed  in 
the  sheriff's  hands  prior  to  the  sale  of  Currents  mort- 
gage, the  subsequent  sale  by  the  sheriff  related  back  to 
the  time  when  the  sheriff  received  the  writ :  and  thus 
Currents  mortgage  is  entirely  cut  out. 

Curren,  on  the  other  hand,  attacks  the  validity  of 
the  sherifi^'s  sale,  because  at  the  time  the  sheriff  received 
the  writ,  and  when  he  sold  under  it,  .there  were 
several  mortgages  on  the  land,  outstanding  in  different 
hands,  and  on  this  account  it  is  said  the  sheriff  had  no 
authority  to  seize  or  sell. 

The  case  of  McLaren  v.  Fraser,  (a)  cited  by  the 
counsel  for  Curren,  is  not  in  point.    The  sheriff's  sale 


(a)  15  Gr.  239. 
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1871.   there  was  impeached  because  several  lets  being  em- 
^J^^^^  braced  in  the  mortgage  the  sheriff  had  sold  part  only, 
and  not  all.    The  question  there  raised  had  previously 
been  decided  against  the  validity  of  such  a  sale,  in 
Heward  v.  Wolfenden,  (a) 

The  case  of  Donovan  v.  Bacon,  decided  by  the  late 
Chancellor  VanJcoughnet,  in  September,  1868,  is  a  direct 
authority  in  favor  of  Curren's  contention.  In  that 
case,  the  owner  of  a  lot  of  land  having  made  two 
mortgages  upon  it,  to  different  mortgagees,  the  sheriff 
sold  the  equity  of  redemption  under  an  execution 
against  the  mortgagor.  The  assignee  of  one  of  the 
mortgagees  afterwards  filed  a  bill  against  the  original 
mortgagor  and  the  purchaser  at  sheriff's  sale,  to  enforce 
payment  of  his  mortgage.  Both  the  defendants  ans- 
wered the  bill,  the  mortgagor  submitting  that  the 
purchaser  at  sheriff's  sale  was,  under  the  Consol.  Stat. 
U.  C,  chapter  22,  section  259,  bound  to  pay  off  the 
mortgage,  and  to  indemnify  him  against  any  claims  in 
respect  of  it.  , 

When  the  cause  came  on  for  hearing,  it  being  admit- 
ted that  at  the  time  of  the  sheriffs  sale  there  were  two 
mortgages  in  different  hands,  the  learned  Chancellor 
stated  his  opinion  as  follows  :  "  Can  the  sheriff  in  such 
a  case  sell  the  equity  of  redemption,  under  sections  258 
and  259  of  chapter  22  of  the  Consol.  Stat,  of  U.  C.  ? 
The  language  of  the  258th  section  would  be  wide 
enough  to  cover  such  a  sale,  but  read  in  connection 
with  the  259th  section  it  seems  to  me  that  the  Legisla- 
ture were  intending  to  deal  with  the  simple  case  of  one 
mortgagor  and  one  mortgagee,  and  that  they  did  not 
intend  the  equity  of  redemption  to  be  sold  where  there 
was  more  than  one  mortgagee  ;  for,  while  they  declare 
in  this  section  that  any  mortgagee  may  purchase,  they 
provide' that  he  shall  give  to  the  mortgagor  a  release 


Judgment. 


(a)  14  Gr,  188. 
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of  the  mortgage  debt.  Whereas  if  any  other  person  1871. 
becomes  the  purchaser  he  shall  pay  off  the  mortgage 
debt,  or  perhaps  mortgage  debts,  if  the  clause  had 
reference  to  such  a  purchaser  only.  But  it  would  be 
meeting  out  scant  justice  to  the  mortgagor,  ^at  when 
a  mortgagee,  if  he  become  the  purchaser,  should  alone 
be  required  to  release  his  own  debt,  for  he  of  course 
could  not  release  debts  charged  on  the  estate  due  to 
another,  yet  that  a  stranger  purchasing  must  pay  off 
all  the  incumbrances. 

Without  saying  that  a  mortgagee  might  not  render 
himself  liable  to  pay  off  the  incumbrances,  (unless 
saved  by  the  statutes  relating  to  tacking  and  mesne 
charges),  yet,  I  think  that  these  distinctive  provisions 
of  the  statute  to  which  I  have  just  referred,  in  con- 
nection with  the  language  of  those  sections  which  speak 
only  of  a  single  mortgage,  , indicate  that  the  Legislature 
only  intended  to  deal  between  mortgagor  and  the  one  judgment, 
and  the  same  mortgagee,  and  this  construction  of  the 
statute  is  in  accordance  with  the  views  taken  by  the 
Court  on  other  questions  arising  under  it.  I  do  not 
mean  to  say  that  when  one  mortgagee  holds  two  mort- 
gages instead  of  one,  the  statute  could  hot  be  applied." 

The  point  in  dispute  being  then,  expressly  decided  by 
the  late  Chancellor,  I  am  bound  to  find,  that  the  sheriff 
had  not,  under  the  circumstances  of  the  present  case, 
any  power  to  sell ;  that  Keenan  is  not  the  absolute 
owner  in  fee  of  the  land.  His  rights  as  the  first  mort- 
gagee, are  not,  of  course,  in  any  way  affected  by  this 
decision. 

On  the  argument  the  learned  counsel  for  Keenan 
suggested  that  in  the  event  of  my  opinion  being  in 
favor  of  the  contestant,  an  application  might  be  made 
to  pay  off  the  amount  due  on  his  mortgage  out  of  the 
purchase  money  in  Court,  and  that  then,  any  claim  he 

37 — VOL.  III.  CHAMB.  R. 
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Re  Keenan. 


1871.  has  be  at  an  end,  and  none  of  the  other  petitioners 
having  appeared  to  oppose  the  granting  of  the  convey- 
ance, it  might  be  issued.  The  contestant's  counsel 
acceded  to  this:  indeed,  his  client  only  claiming  as 
a  mortgagee,  upon  the  debt  due  him  being  paid,  he 
has  no  further  interest  in  the  land  one  way  or  the 
other.  It  is  impossible,  however,  for  [the  Court  to 
grant  a  conveyance,  when  the  title  which  a  claimant 
sets  up  is  shewn  to  be  bad ;  the  absence  of  any  opposi- 
tion can  never  be  a  reason  for  granting  a  certificate  of 
indefeasable  title. 

The  contestant  should  have  his  costs,  which  I  fix  at 
$10,  out  of  the  estate. 


Re  Brillinger. 

Lunacy — Jurisdiction — A  dminiatration . 

The  control  of  the  Court  ceases  with  the  death  of  the  lunatic,  and  an 
order  for  the  distribution  of  a  lunatic's  estate  will  not  be  made 
under  proceedings  in  lunacy 

Under  such  circumstances  the  committee  of  a  lunatic  took  under 
authority  of  the  Court  proceedings  for  the  administration  of  the 
estate  of  a  deceased  lunatic,  by  applying  for  an  administration 
order,  which  was  granted ;  the  proceedings  being  directed  to  be  as 
inexpensive  as  possible. 

[May,  1871.] 

This  was  an  application  by  Mr.  Qormley,  the  com- 
mittee of  the  estate  of  Samuel  Brillinger,  a  lunatic, 
for  the  administration  of  the  estate  of  his  deceased 
sister  Mary  Brillinger,  who  had  also  been  declared  a 
lunatic  by  the  Court. 

Several  years  previous  a  suit  had  been  instituted 
for  the  administration  and  partition  of  the  estate  of 
Samuel  Brillinger,  an  intestate.  During  the  pendency 
of  that  suit,  two  of  the  heirs~at-law  and  next  of  kin. 
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Samuel  and  Mary  Brillinger,  were  found  to  be  of  1871. 
unsound  mind.    Proceedings  were  therefore  taken  to  ^^"JJ*^ 
have  them  declared  lunatics,  and  by  an  order  of  Court  Briiunger. 
they  were  so  declared,  and  a  committee  of  their 
persons  and  estates  was  appointed.    The  only  pro- 
perty to  which  they  were  entitled  was  the  property 
in  question  in  the  administration  and  partition  suit, 
and  that  having  been  converted  into  cash,  their  shares 
had  been  invested  under  the  direction  of  the  Court, 
for  their  benefit,  partly  on  mortgage  and  partly  in 
Dominion  stock. 


Mary  had  since  died,  and  her  brother  George  Bril- 
linger had  obtained  letters  of  administration  to  her 
estate  from  the  proper  Court.  The  application  now 
made  was  by  the  committee  of  Samuel  on  his  behalf, 
for  an  order  for  the  administration  of  Mary's  estate. 

Mr.  J.  Hoskin,  for  the  applicant. 

Mr.  A.  Hoskin,  for  the  administrator,  did  not  oppose 
the  granting  of  the  order  asked. 

Mr.  Taylor,  Referee  in  CHAMBERS.—When  the  Judgment, 
committee  applied  for  an  order  authorizing  the  institu- 
tion of  the  present  proceedings,  I  had  some  doubt  as 
to  the  propriety  of  the  course  proposed  to  be  adopted, 
thinking  that  the  object  in  view  might  be  accom- 
plished by  an  order  in  the  matter  of  the  lunacy.  As 
the  point  was  a  doubtful  one,  I  gave  the  committee 
leave  to  take  such  proceedings  as  he  might  be  advised 
for  the  administration  and  distribution  of  the  estate. 
The  present  application  is  made  in  pursuance  of  that 
order. 


On  a  careful  consideration  of  the  matter,  I  am  satisfied 
that  no  order  can  be  made  in  the  matter  of  the  lunacy, 
for  the  administration  and  distribution  of  the  estate. 
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1871.  The  jurisdiction  possessed  by  this  Court  in  matters 
' — of  lunacy,  is  the  same  as  that  which  in  England  is 
Briiiinger.  conferred  upon  the  Lord  Chancellor,  by  a  commission 
from  the  Crown  under  the  sign  manual,  (a)  There  it 
has  been  held,  that  on  the  death  of  the  lunatic  the 
jurisdiction  in  the  lunacy  is  gone,  (h)  It  is  true  the 
jurisdiction  continues  to  a  certain  extent,  from  the 
necessity  of  the  case.  Thus  the  control  which  the  Court 
has  over  the  committee  of  a  lunatic  does  not  determine 
by  the  lunatic's  death,  but  the  committee  continues 
liable  to  account,  and  to  all  the  consequences  of  mis- 
conduct on  his  part,  and  bound  to  act  in  delivering 
possession  of  the  estate,  as  the  Court  shall  direct,  (c) 
So  a  receiver  of  the  lunatic's  estate  may  be  ordered  to 
continue  acting  until  the  arrears  of  rents  and  profits 
due  at  the  time  of  the  lunatic's  death  are  paid  and 
satisfied  (d);  and  when  the  title  of  the  heir  is  uncon- 
tested, the  Court  may  make  an  order  to  give  possession 
Judgment.  ordcr  or  report  may  also  be  made,  after 

the  lunatic's  death,  upon  a  proceeding  originating  prior 
to  it,  where  such  order  or  report  is  for  the  purpose  of 
winding  up  the  lunacy,  ("ej  or  for  enforcing  obedience 
to  orders  made  during  the  lunatic's  life  time,  (f)  When 
the  distribution  of  the  estate  is  sought,  independent 
proceedings  must  be  taken  for  the  purpose. 

In  Wigg  v.  Tiler  (g)  the  lunatic  having  died,  leaving 
money  invested  in  Bank  annuities  in  the  name  of  the 
Accountant-General,  Lord  Chancellor  Bathurst,  on  an 
application  to  have  the  money  divided,  ordered  the 
Master  to  enquire  who  were  the  heirs-at-law  and  next 
of  kin  of  the  lunatic.    The  Master  having  made  his 

(a)  Con.  Stat.  U.  C,  ch.  12,  sec,  31. 

(5)  Ex  parte  Clarke,  Jac.  592  ;  Re  Barry,  1  Moll.  414. 

(c)  Re  Fitzgerald,  2  Sch  &  Lef.  440. 

{d)  Ex  parte  Clarke,  Jac.  589. 

(e)  Ex  parte  Armstrong,  3  B.  C.  C.  237  ;  Re  McDougal,  12  Ves.  384. 
(/)  Ex  parte  Roberts,  3  Atk,  308, 
(g)  2  Dick.  552. 
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report,  the  heirs-at-law  and  next  of  kin  applied  to  1871. 
Lord  Chancellor  Thnrloio  to  have  the  funds  transferred,  """^  ' 
but  his  Lordship  was  of  opinion  that  a  bill  should  be  Briiimger. 
filed  for  the  purpose  of  taking  an  account  of  the  debts, 
and  administering  the  effects.  The  plaintiff  accordingly 
filed  a  bill  for  that  purpose,  and  on  the  cause  coming 
on  to  be  heard,  the  Chancellor  considered  that  the 
report  on  lunacy  as  to  the  heirs-at-law  and  next  of  kin^ 
was  not  a  sufiicient  authority  on  which  to  ground  a 
decree,  and  directed  a  reference  to  the  Master  to  make 
the  same  enquiries  in  the  cause.  In  Re  Barry,  (a) 
Lord  Manners  made  an  order  of  reference  after  the 
lunatic  was  dead,  to  enquire  and  report  who  were  the 
heirs-at-law  and  next  of  kin.  After  the  report  was 
made  the  matter  came  on  before  Lord  Chancellor  Hart, 
who  said  :  "  The  Chancellor's  authority  under  the  sign 
manual  is  only  during  the  life  of  the  lunatic,  and  is  at 
an  end  when  the  lunatic  dies.  By  the  death  of  the 
subject  of  the  commission  of  lunacy  the  person  having  judgment, 
the  authority  is  functus  officio.  This  order  of  reference 
therefore  is  wrong,  and  I  can  now  make  no  order  in 
lunacy  touching  the  property  of  the  deceased  lunatic ;  for 
I  can  only  deal  with  the  property  while  it  is  his,  and  it 
has  ceased  to  be  his,  and  my  jurisdiction  has  also  ceased. 
This  was  much  discussed  in  Beer  v.  Ward  (h)  and  in 
Cottons  Lunacy.  There  a  similar  reference  was  made 
in  the  matter,  to  enquire  and  report  who  was  next  of 
kin  to  the  dead  lunatic.  I  was  counsel  in  it,  and  I 
contended  that  the  Lord  Chancellor  had  no  authority 
to  make  orders  in  lunacy  when  the  person  was  dead. 
Lord  Eldon,  however,  made  an  order  which  led  to  two 
trials  at  law,  and  much  Htigation,  which  was  fruitless ; 
and  Lord  Eldon  said  he  had  done  wrong,  and  that  he 
ought  not  to  have  made  any  order  in  lunacy  after  the 
death  of  the  lunatic ;  and  finally  it  was  necessary  to 
file  a  bill."    In  the  same  case  his  Lordship  said  :  "  I  can 


(a)  Re  Barry,  1  Moll.  414.  (6)  Jac.  194. 
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1871.  make  the  committee  of  the  fortune  account;  that  is 
within  my  jurisdiction,  from  the  necessity  of  the  case. 
I  cannot  dispose  of  rights ;  but  it  is  incidental  to  the 
authority  to  call  upon  the  committee  to  wind  up  his 
account,  and  to  hold  the  assets  in  safety.  Besides,  the 
next  of  kin  have  not  primarily  any  right  that  can  be 
recognized.  They  must  work  out  their  title  through 
the  Prerogative  Court  in  the  regular  way." 

The  only  case  which  conflicts  with  this  is  the  old 
case  of  Ex  parte  Grimstone.  (a)   There  an  order  made 
on  the  petition  of  the  next  of  kin  to  have  the  lunatic's 
personal  estate,  and  for  a  declaration  that  two  sums  of 
money,  savings  of  the  estate,  which  had  been  applied 
during  the  lunatic's  life-time  to  pay  off  his  mortgages, 
were  to  be  considered  as  part  of  the  personal  estate, 
and  the  trustee  to  whom  the  terms  had  been  assigned 
declared  a  trustee  for  the  next  of  kin,  to  the  extent  of 
Judgment  ^^^^^  sums  and  for  an  account,  was  brought  on  for  re- 
hearing before  Lord  Chancellor  Apsley  and  two  Com- 
mon Law  Judges.    It  being  argued,  that  the  authority 
arises  from  the  King's  sign  manual,  and  ends  with  the 
death  of  the  lunatic,  the  Lord  Chancellor  held  that 
the  Court  had  jurisdiction  to  make  the  order,  citing 
Ex  parte  Roberts  (b),  as  sufficient  to  shew  that  the 
Court  has  exercised  jurisdiction  after  the  death  of  the 
lunatic.    Ex  parte  Roberts  was  however,  not  a  case 
in  point.    In  that  case  the  Master  having  approved  of 
a  conveyance  of  an  estate  pursuant  to  an  order  •of 
reference  made  by  the  Chancellor,  the  lunatic  died  be- 
fore the  order  was  carried  into  execution,  and  the  Court, 
after  the  lunatic's  death,  compelled  the  execution  of  the 
conveyance  by  attachment.    This  was  an  order  clearly 
within  the  jurisdiction  of  the  Court  as  laid  down  in 
Re  Armstrong  and  other  cases  already  referred  to. 

If  the  state  of  the  deceased  lunatic  here  was  in  the 


(a)  Ambl.  706. 


{b)  3  Atk.  308. 
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hands  of  the  committee  I  could  make  an  order  for  him  .  1871. 
to  pass  his  final  account,  and  hand  over  the  personal  ^^"^^^ 
estate  to  her  administrator,  and  I  could  order  any  Briiiinger. 
money  in  Court  to  be  paid  over  to  the  administrator, 
whose  duty  it  would  then  be  to  apply  it  in  a  due  course 
of  administration,  (a)  The  difficulty  here  is  that  there 
is  no  estate  in  the  hands  of  the  committee,  the  principal 
part  of  the  money  is  invested  on  one  mortgage  for  the 
joint  benefit  of  both  lunatics,  and  the  next  of  kin  desire 
to  have  this  mortgage  converted  into  cash,  and  their 
share  paid  them  at  once.    There  is  also  a  debt  claimed 
as  due  from  the  lunatic's  estate  by  the  Provincial  Luna- 
tic Asylum,  the  amount  of  which  is  disputed,  so  an 
account  of  this  sum  must  be  taken. 

The  order  for  administration  may  therefore  go ;  but 
as  the  estate  is  small  the  reference  should  be  conducted 
as  inexpensively  as  possible.  All  the  evidence  necessary 
as  to  the  next  of  kin  can  be  supplied  from  the  proceed-  judgment, 
ings  in  the  former  administration  and  partition  Buit. 
As  the  evidence  in  the  lunacy  shewed  clearly  that  the 
woman  was  of  unsound  mind  from  her  infancy,  there 
can  be  no  debts  due  from  her  personally;  and  it  is  sworn 
that  the  only  debt  due  from  her  estate  is  that  claimed 
by  the  Asylum ;  the  Master  should  therefore  receive 
the  administrator's  affidavit  as  to  debts  as  sufficient. 
The  late  Chancellor  Van  Koughnet  gave  a  similar 
direction  in  O'Brien  v.  O'Brien  (9th  June,  1868),  an 
administration  and  partition  suit,  in  which  the  estate 
was  very  small. 

If  the  mortgage  is  sold  in  order  that  the  next  of  kin 
may  at  once  receive  their  shares,  they  must  bear  any 
discount  or  loss  occasioned  by  the  sale  ;  no  part  of  that 
can  be  cha-rged  against  Samuel  Briiiinger' s  share. 


(a)  Shelford  on  Lud,  212. 
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1871. 

Ganson  v.  Finch. 

Security  for  costs. 

An  order  directing  security  for  costs  to  be  given  should  name  the  sum 
for  which  the  bond  for  security  is  to  be  given. 

An  application  for  an  order  for  security  for  costs  may  be  made  after 
the  expiry  of  the  time  for  answering. 

The  fact  that  the  defendant's  solicitor  knew  that  the  plaintiffs  had 
lands  in  the  Province  when  he  took  out  the  order  for  security  for 
costs  was  held  a  good  ground  of  objection  to  the  order. 

An  objection  that  the  copy-order  served  was  not  endorsed  with  the 
name  and  place  of  business  of  the  solicitor  serving  it  was  over- 
ruled, it  not  being  shewn  to  have  been  the  first  proceeding  taken 
by  him. 

On  the  plaintiff 's  shewing  he  had  lands  in  the  Province  worth  $4000, 
an  order  for  security  for  costs  obtained  on  proecipe  was  set  aside, 
and  the  order  being  also  irregular  in  form,  it  was  set  aside  with 
costs, 

[April  29,  1871.] 


This  was  a  motion  to  set  aside  an^  order  for  security 
for  costs  issued  by  the  Deputy  Registrar  at  London  on 
the  17th  of  April,  on  the  following  grounds  : — 

1.  Because  the  said  order  should  have  specified  a 
penal  sum  in  which  the  plaintiff  and  his  surety  or 
sureties  should  give  Security,  as  required  by  the  General 
Orders  of  this  Court. 


2.  Because  the  time  for  answering  for  the  said 
defendant  Joshua  Doty  had  expired  before  the  issuing 
of  the  said  order. 

3.  Because  the  solicitors  for  the  said  defendants, 
Joshua  Doty  and  Adam  Oliver,  had  asked  for  and 
obtained  an  extension  of  time  to  answer  the  bill  of 
complaint  in  this  case,  and  had  waived  their  right  to 
such  an  order. 
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4.  Because  the  said  order  was  applied  for  and  granted 
on  pvdecipe,  whereas,  if  entitled  to  such  an  order,  it 
could  only  be  granted  on  motion,  and  no  notice  was 
given  to  the  plaintiff  of  the  application  for  such  order. 

5.  Because  at  the  time  of  obtaining  such  order  the 
defendants  were  aware  that  the  plaintiff  was  seised  in 
fee  and  was  the  owner  of  property,  situate  in  Ontario, 
ample  to  meet  all  claims  for  costs,  and  the  said  defend- 
ants should  not  have  applied  for  such  order. 

6.  Because  the  copy  of  the  said  order  served  on  the 
plaintiff's  solicitor  was  not  endorsed  as  required  by  the 
General  Orders  of  this  Court,  in  not  giving  the  name 
or  firm  and  place  of  business  of  the  defendants'  solicitor 
serving  such  order. 

7.  And  because  the  said  plaintiff  is  seised  in  fee 
and  owner  of  property,  situate  in  the  City  of  London, 
in  the  Province  of  Ontario,  ample  to  meet  all  claims 
for  costs  that  may  be  made  in  this  suit. 

Mr.  Cassels,  for  the  plaintiff,  cited  Nolan  v.  French, 
10  Ir.  Eq.  612 ;  Morg.  and  Dav.  on  Costs,  14  ;  Mbrg. 
Stats.,  427;  and  Consolidated  General  Orders  87,  105, 
321,  and  409. 

Mr.  Foster,  for  the  defendants,  besides  arguing  in 
favour  of  the  regularity  of  the  order,  contended  that 
the  plaintiff  had  treated  it  as  a  nullity  by  noting  the 
bill  pro  con.  against  Doty,  and  had  therefoTe  precluded 
himself  from  now  moving  against  it. 

Mk.  Taylor,  Referee  in  Chambers. — The  order 
for  security  for  costs  obtained  by  the  defendants  Doty 
and  Oliver,  is  objected  to  by  the  plaintiff  on  seven 
grounds,  six  of  these  being  objections  to  the  regularity 
of  the  order.    The  order  was  granted  by  the  Deputy 

38— VOL.  III.  CHAMB.  R. 
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1871.  Registrar  at  London,  on  the  17th  of  April,  and  was 
■^P^    '  served  on  the  plaintiff's  solicitor  the  same  day. 

Ganson  ^ 


Finch. 


Judgment. 


The  first  objection  taken  to  the  order  is,  that  by  its 
terms  it  requires  the  plaintiff  to  give  "  the  defendants 
the  usual  security  for  costs  in  this  cause,  in  accordance 
with  the  rules  and  practice  of  this  Honorable  Court," 
and  does  not  name  the  penal  sum  to  be  inserted  in  the 
bond.  The  English  Order  passed  in  1828  (a),  relating 
to  security  for  costs,  fixes  the  sum  for  which  security 
is  to  be  given  at  £100  ;  but  that  Order  is  not  in  force 
here,  as  the  Order  (6)  of  our  Court  provides  for  the 
penal  sum  to  be  inserted  in  the  bond  being  fixed  upon 
the  application  for  security  by  the  Judge  or  Master 
who  makes  the  order.  The  sum  for  which  security  is 
given  is  usually  $400,  but  is  not  always  so.  On  peti- 
tions and  some  ordinary  proceedings,  it  has  been  fixed 
at  various  sums  ;  and  in  Rychman  v.  The  Canada  Life 
Assurance  Go.  (c),  it  was,  under  the  special  circum- 
stances, fixed  at  $200.  As  the  General  Orders  of  Court 
do  not  fix  the  sum  for  which  security  is  to  be  given,  it 
is  evidently  proper  and  important  that  the  order  made 
in  each  particular  case  should  do  so.  In  ninety-nine 
cases  out  of  a  hundred,  the  order  for  security  is  ob- 
tained ex  "parte,  and  unless  the  sum  is  specified  in  it, 
the  plaintiff,  when  served  with  the  order,  can  have  no 
knowledge  of  what  sum  has  been  fixed,  and  for  which 
the  bond  must  be  given.  The  form  of  order  used  in 
Toronto,  for  the  last  seventeen  years  at  least,  orders  the 
plaintiff  to  procure  some  sufficient  person  or  persons, 
residing  within  the  jurisdiction  of  the  Court,  to  give 
security  on  his  behalf,  in  the  penal  sum  of  not  less 
than  $400." 

It  was  said  that  orders  have  been  made  in  Toronto, 
in  the  same  form  as  the  one  here  complained  of,  but  I 


{a)  Eng.  Con.  Orders  40,  sec.  6.  (6)  Con.  Gen.  Orders  32L 
(c)  Cham.  1,  April,  1870. 
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have  never  seen  any;  and  the  Clerk  of  Records  and 
Writs,  who  has  had  many  years  experience  in  such 
matters,  informs  me,  that  none  have  ever  been  so  issued. 
Even  in  England,  though  the  amount  of  the  security 
is  fixed  by  a  General  Order,  yet  the  sum  for  which 
security  is  to  be  given,  appears  to  be  expressed  in  the 
order  in  each  case  (a). 

The  second  objection  is,  that  the  time  allo  wed  for  the 
defendant,  Doti/  answering  had  expired;  and  the  fourth 
which  it  is  convenient  to  consider  with  this,  is,  that 
under  the  circumstances  notice  of  the  application  for 
the  order  should  have  been  given. 

From  the  affidavit  of  service  on  the  defendant,  Doti/, 
it  appears  that  his  time  for  answering  expired  on  Satur- 
day, the  15th  of  April,  and  the  order  was  served  on 
Monday,  the  17th.  I  find  no  case  in  this  country,  nor 
in  England,  which  decides  that  a  defendant  must  apply 
for  security  before  his  time  for  answering  expires. 

The  wording  of  our  General  Order,  406,  might  seem 
to  imply  this,  because  it  says,  that  the  day  on  which 
an  order  for  security  is  served,  and  the  time  thence- 
forward until  and  including  the  day  on  which  such 
security  is  given,  is  not  to  be  reckoned  in  the  compu- 
tation of  time  allowed  a  defendant  to  answer  or  demur, 
and  this  of  course  would  scarcely  be  applicable  after  the 
time  for  answering  has  actually  expired.  The  English 
Order  is  worded  in  the  same  way,  yet  it  would  appear 
from  a  note  in  Smith's  Pr,  (h),  that  nothing  in  the 
English  Orders  prevents  a  defendant,  after  availing 
himself  of  the  time  to  answer,  from  obtaining  an  order 
for  security.  In  Morg  &  Dav.  14,  it  is  said,  that  "  In 
Ireland  a  defendant  loses  his  right  to  security,  if  the 
time  for  answering  has  expired,  though  no  step  has 

(a)  Smith's  Pr.  2nd  ed.  558  ;  Drew,  Pr,  3^  :  Seton  1269. 
{b)  2nd  ed.  558. 


1871. 

Ganson 

V. 

Finch.  J 
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1871.  been  taken  in  the  cause,  but  this  does  not  appear  to  be 
the  practice  in  England."  Two  Irish  cases  are  cited  as 
authorities  for  the  proposition  that  the  right  is  lost  in 
Ireland  by  delaying  till  after  the  expiry  of  the  time  for 
ansAvering.  I  do  not  think  either  of  the  cases  necessarily 
establishes  that.  In  Nolan  v.  French  (a)  the  bill  was 
served  on  the  21st  September,  1846,  on  the  10th  of  Janu- 
ary, 1847,  the  plaintiff  served  a  notice  of  motion  to  take 
the  bill  'pro  confesso  against  the  defendant,  and  on  the 
20th  the  defendant  served  notice  of  motion  for  security 
for  costs;  on  the  objection  being  taken  that  the  motion 
was  too  late,  being  made  after  service  of  the  notice  to 
take  the  bill^ro  confesso,  the  motion  was  refused.  It 
is  true  the  Master  of  the  Rolls,  Sir  T.  C.  Smith,  in 
giving  judgment,  said  :  "  It  havS,  I  believe,  been  decided 
by  the  late  Master  of  the  Rolls,  that  the  motion  must 
be  made  before  the  time  for  answering  has  expired ;  and 
if  that  decision  was  right,  the  present  motion  is  too 
late,  even  though  no  step  had  been  taken  in  the  cause 
by  service  of  the  notice  to  take  the  bill  as  confesed." 
The  language  of  the  learned  Judge  must  be  noticed,  "if 
that  decision  was  right,"  he  does  not  say  he  approves 
of  it,  and  it  was  for  the  purposes  of  the  motion  before 
him,  unnecessary  to  consider  the  point.  The  case 
referred  to  as  decided  by  the  late  Master  of  the  Rolls, 
is  Robinson  v.  Bradley,  reported  in  the  Law  Recorder, 
a  series  of  reports  which  I  have  been  unable  to  see. 
From  the  argument  of  counsel  in  Eyre  v.  Dwyer  (a) 
it  appears,  however,  to  have  been  exactly  the  same  as 
Nolan  V.  French,  and  decided  on  the  same  ground ; 
not  because  the  time  for  answering  had  expired.  In 
Eyre  v.  Dwyer,  (which  is  the  second  case  cited  in  Morg. 
&  Dav),  the  defendant  moved  for  security  after  service 
of  the  month's  notice  to  press  for  an  answer;  the  plain- 
tiff's counsel  contended,  on  the  authority  of  Robinson 
V.  Bradley,  that  the  motion  was  too  late  after  service 


Judgment. 


(a)  10  Ir.  Eq.  211. 


{h)  Sau.  &  Sc.  653. 
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of  such  a  notice,  and  Sir  Michael  O'Loghlen,  Master  of  1871. 
the   Rolls,  said  he  would  adhere    to  the  rule  laid  ''^'^^  ' 

Ganson 

down  bv  Sir  William  McMahon,  and  refuse  the  motion 

Finch. 

with  costs.  Foster  v.  Eyres  (a)  turned  upon  a  similar 
point.  It  is  true  that  in  Long  v.  Lo7ig  the  Master  of 
the  Rolls  said  that  the  late  Master  of  the  Rolls  held  in 
a  case  not  reported,  that  the  notice  of  motion  must  be 
served  before  the  time  for  answering  had  expired.  The 
ground  of  that  practice,  however,  was  said  to  be  that 
the  defendant  having  expressly  disobeyed  the  sub- 
poena, was  in  contempt,  and  could  not,  therefore,  apply 
to  the  Court.  It  is  difficult  to  see  how  this  could  be 
as  a  party  is  not  in  contempt  until  process  of  contempt 
has  actually  been  sealed.  Here,  too,  a  defendant  can- 
not be  said  to  be  in  contempt  for  not  answering^ 
especially  when  no  process  of  contempt  can  be  issued 
against  him  in  such  a  case. 

The  case  of  Atkins  v.  Cooke  (b)  would  seem  to  favour  judgment 
the  view  taken  by  the  defendant,  for  there  it  was  held 
that  a  respondent  to  a  petition  entitled  to  security, 
need  not  make  an  independent  motion  for  security,  but 
may  wait  until  the  petition  comes  on.  In  the  absence 
of  any  authority  I  do  not  think  I  should  hold  that  the 
application  cannot  be  made  after  the  expiry  of  the  time 
for  answering.  I  cannot  see  that  the  fact  of  the  plain- 
tiff having  a  right  in  England  to  enter  an  appearance 
for  the  defendant,  should  make  any  difference. 

As  to  notice  of  the  application  not  being  given,  it 
was  said  that  there  is  no  evidence  that  notice  w^s 
not  given,  and  that  it  could  not  be  assumed  that  the 
order  was  made  ex  parte.  The  form  of  the  order 
shews  that  it  was  made  ex  parte.  It  is  said  to  be, 
"  upon  the  application  of  the  defendants  Joshua  Doty 
and  Adam  Oliver,  on  prcecipe  filed,  and  upon  reading 


(a)  7  Ir.  Eq.  638. 


(6)  3  Drew.  694. 
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1871.  the  plaintiffs  bill  of  complaint."  If  notice  had  been 
'"'^"'^"^  served  it  would  not  have  been  ''upon  prcecipe,''  and 

Ganson     ...  l        j.  u. 

Finch  plaintiff  had  attended  that  would  have  appeared 

upon  the  face  of  the  order ;  if  he  did  not,  it  would 
have  been  "no  one  appearing  for  the  plaintiff,  although 
notified but  I  do  not  think  I  should  hold  that  notice 
of  the  application  was  necessary.  To  do  so,  would 
render  it  necessary,  in  every  case  where  there  are 
several  defendants,  for  a  defendant,  before  applying 
for  security,  to  make  a  search  to  ascertain  if  the  bill  had 
been  noted  pro  confesso  against  any  of  his  co-defend- 
ants, and  put  him  to  the  expense  of  a  special  appli- 
cation if  he  proved  it  to  be  so.  That  the  bond  when 
given,  is  to  include  all  the  defendants,  is  no  objection, 
for  the  condition  is  only  to  pay  such  costs  as  the 
Court  shall  think  fit  to  award  to  any  of  the  defend- 
ants. Now  where  the  bill  is  taken  pro  confesso 
against  a  defendant,  if  he  does  not  appear  in  any 
Judgment.  Way  he  can  have  no  costs,  if  he  does,  and  the  Court 
at  the  hearing  thinks  proper  to  give  him  costs,  there 
seems  no  reason  why  he  should  not  have  the  benefit  of 
the  bond  as  well  as  his  co-defendants.  The  plaintiff  is 
liable  for  only  one  penalty  among  all  the  defendants  : 
Loundes  v.  Robertson  (a). 

The  third  objection  is,  that  time  had  been  asked  for 
answering,  and  thereby  the  right  to  security  waived. 
This  is  asserted  on  the  one  side,  and  denied  on  the 
other.  An  offer  of  settlement  seems  to  have  been  made 
from  the  defendant's  solicitor,  which  the  plaintiff's 
.  solicitor  says,  he  at  once  told  him  he  knew  would  not  be 
accepted,  but  that  he  would  submit  it  to  the  plaintiff. 
According  to  the  plaintiff's  solicitor  nothing  was  said 
about  staying  proceedings  until  an  answer  came  from  the 
plaintiff ;  but  the  defendant's  solicitor  seems  to  have 
understood  that  matters  would  not  be  pressed  in  the 


(a)  4  Madd.  465. 
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meantime,  for  on  the  1 4th  of  April  he  wrote  the  plaintiff's   1 87 1 . 
solicitor  that  not  havinor  received  a  reply  to  the  offer  of  ^""T^^  ' 

^  .  .  Ganson 

compromise,  and  the  time  for  answering  being  nearly  ^.  ^-^ 
up,  he  presumed  no  advantage  would  be  taken  if 
Oliver's  answer  was  not  in  at  the  proper  time  ;  adding 
that  he  understood  nothing  would  be  done  until  the 
plaintiff's  reply  was  received.  To  this  the  plaintiff's 
soKcitor  replied  the  same  day,  stating  that  the  plaintiff's 
reply  had  been  received,  declining  the  offer  made, 
repudiating  any  arrangement  to  stay  proceedings 
having  been  made,  but  offering  time  to  answer,  if  the 
defendant  would  consent  to  a  change  of  venue  to 
Hamilton,  and  take  six  days'  notice  of  hearing.  This 
letter  the  defendant's  solicitor  received  on  Saturday, 
the  15  th  of  April,  and  made  no  reply,  but  on  the 
morning  of  Monday,  the  17th,  took  out  and  served  the 
order  for  security.  ,  I  do  not  think  I  can  hold  that 
there  was  here  such  an  asking  for  further  time  to 
answer  as  would  waive  the  right  to  security.  It  may  judgment, 
be  observed,  too,  that  although  the  expression  is  used 
in  the  books  of  practice,  "  applying  for  time,"  the 
cases  cited  are  all  cases  where  an  application 
for  further  time  was  made  and  granted.  I  have 
have  seen  no  case  in  which  merely  asking  time  from 
the  opposite  solicitor,  which  was  refused,  or  granted 
only  upon  certain  conditions,  and  which,  as  in  the 
present  case,  the  defendant  could  not  and  did  not 
accept,  was  held  a  waiver.  It  is  true  there  is  no  case 
to  the  contrary  either,  but  there  is  room  for  argument 
that  it  would  not. 

The  fifth  objection  is,  that  the  defendants  knew 
before  taking  out  the  order  that  the  plaintiff  had 
property  within  the  jurisdiction.  Here  again  the 
solicitors  contradict  one  another,  but  I  think  it  must 
be  held  that  the  defendant's  solicitor  knew  this  fact. 
The  plaintiff's  solicitor,  after  proving  that  the  plaintiff 
is  the  owner  of  property,  and  speaking  of  the  interview  . 
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1871.  at  which  the  proposal  of  compromise  was  made/ says, 
^■^T^^"^  "  the  said  G.  J.  B.  asked  me  if  the  plaintiff  was  not 

Ganson 

Finch  possessed  of  property  in  this  country,  I  told  him  that 
I  knew  the  plaintiff  to  be  the  owner  of  the  above 
mentioned  propert}^  in  London,  and  Mr.  B.  replied  that 
he  had  understood  that  Ganson  was  the  owner  of 
property  here."  The  contradiction  is  peculiar,  and  is 
worded  thus  :  "  I  am  not  acquainted  with  the  said 
plaintiff,  nor  have  I  any  means  of  knowing  whether 
he  owns  any  real  estate  in  the  Province  of  Ontario,  and 
I  deny  ever  having  stated  to  the  said  B.  that  I  believed 
that  the  plaintiff  did  ever  own  such  real  estate."  He 
does  not  deny  having  asked  the  plaintiff's  solicitor  as 
to  whether  the  plaintiff"  owned  property,  or  that  the 
plaintiff's  solicitor  told  him  that^  he  did  own  this 
property  in  London.  He  denies  saying  that  "he 
believed  the  plaintiff*  owned  such  real  estate."  The 
plaintiff's  solicitor  never  said  he  so  stated ;  he  simply 
Judgment.  Bworo  to  the  defendant's  solicitor  saying  he  understood 
the  plaintiff  owned  property  here. 

The  sixth  objection,  that  the  copy-order  served  is 
the  first  proceeding  on  the  part  of  the  defendants, 
and  is  not  endorsed  in  accordance  with  the  General 
Orders,  cannot  be  given  effect  to.  It  is  not  proved  to 
be  the  first  proceeding,  and  I  should  not,  where  such 
an  objection  is  taken,  assume  this  without  proof.  The 
argument  that  it  must  be,  or  the  defendant's  right  to 
security  is  waived,  does  not  hold  good.  The  defend- 
ants might  appear  and  file  and  serve  affidavits  on 
many  proceedings,  such  as  a  motion  for  injunction,  or 
receiver,  or  to  pay  money  into  Court,  without  waiving 
their  right  to  security  (a). 

The  seventh  objection  to  the  order  is,  that  the 
defendants  are  not  entitled  to  security  because  the 


(a)  Murrow  v,  Wilson,  12  Beav.  497  ;  ex  parte  Seidler,  12  Sim.  106. 
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plaintiff  owns  real  estate  within  the  jurisdiction,  of 
sufficient  amount.    It  is  proved  that  he  owns  property  ' 
in  the  city  of  London  unincumbered,  worth  over  $4000. 
This  is  sufficient  to  deprive  the  defendants  of  their 
right  to  the  order  (ct).    The  affidavit  proving  this  was 
objected  to  because  made  by  the  solicitor,  and  not  by 
the  plaintiff  himseE    It  is  quite  true  that  the  Courts 
discourage  the  practice  of  solicitors  swearing  on  behalf 
of  their  clients  to  matters  which  should  come  more 
properly  from  the  party  himself    The  affidavit  here 
however,  is  made  by  the  solicitor,  not  in  that  character 
but  as  the  agent  of  the  plaintiff,  acting  in  the  manage- 
ment of  this  property  under  power  of  attorney.  The 
affidavit  of  an  agent  was  held  sufficient  in  McEwan  v. 
Boulton  (b).    The  deponent's  knowledge  of  the  plain- 
tiff's title  being  good  and  unincumbered,  is  derived 
from  the  fact  that  he  has  quite  recently  obtained  for 
him  a  certificate  of  title  under  the  Act  for  Quieting 
Titles  to  Ileal  Estate. 


Judgment. 


The  plaintiff  is  not  precluded  from  moving  against 
the  order  by  having  noted  the  bill  pro  confesso  against 
Doty.  The  order  granted  by  the  Deputy  Registrar  does 
not  stay  proceedings,  and  the  General  Order  is,  that  the 
time  after  an  order  for  security  is  served  is  not  to  be 
reckoned  in  the  time  allowed  the  defendant  for  answer- 
ing. Here  the  time  for  Doty'  answering  had  expired 
before  the  order  was  obtained,  so  the  noting  against 
him  seems  regular.  The  time  for  the  other  defendant, 
Oliver,  answering  had  not  expired. 

The  order  for  security  must  be  set  aside,  and  as  I 
hold  it  to  be  irregular,  it  must  be  set  aside  with  costs. 


(a)  White  v.  White,  1  Cham.  R.  48 ;  GaultV.  Spencer,  2  Cham.  R.  92. 
{b}  2  Cham.  R.  339. 
39— VOL.  III.  CHAMB.  R. 
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1871. 

^  McMURRAY  V.    GrAND  TrUNK    RAILWAY  COMPANY. 

Amending. 

Where  an  order  giving  leave  to  amend,  has  been  granted  without 
limiting  the  time  in  which  the  amendments  are  to  be  made,  such 
amendments  should  be  made  within  fourteen  days  from  the  date  of 
the  granting  of  the  order;  where  circumstances  prevented  this 
being  done,  and  no  order  dismissing  the  bill  in  the  alternative  of  it 
not  being  done,  was  embodied  in  the  order  granting  the  leave  to 
amend,  the  Referee  held  it  to  be  competent  to  the  Court  to  grant 
further  time  for  amending,  even  on  an  application  made  after  the 
fourteen  days  have  expired,  if  a  proper  case  was  made  out  for  it. 

[May,  1871.] 

This  cause  came  on  for  hearing  at  Toronto,  and  the 
cause  then  stood  over  for  want  of  parties.  The  order 
made  thereon  was  made  on  the  1st  of  April,  and  was 
the  usual  order^  giving  the  plaintiff*  liberty  to  amend 
his  bill  of  complaint.  No  time  was  limited  for  mak- 
ing the  amendment. 

statement. 

On  the  5th  of  May  following,  a  notice  of  motion  was 
given  to  extend  the  time  for  amending  under  the  above 
order.  In  support  of  the  application  an  affidavit  of 
the  plaintiff"s  solicitor  was  read,  alleging  that  consi- 
derable time  had  been  consumed  in  settling  the 
minutes  of  the  order,  owing  to  disagreement  between 
the  solicitors ;  also  that  the  Registrar  ruled  that  under 
this  decree  the  time  was  governed  by  General  Orders 
324  and  32.5. 

In  answer  it  was  alleged  that  although  judgment 
was  given  on  the  1st  of  April,  no  notice  was  served  of 
settling  the  order  until  the  13th  of  April,  although  on 
the  4th  or  5th  of  April  the  plaintiff"s  solicitor  was 
informed  by  defendants'  solicitor  that  the  time  was 
running.  It  was  also  alleged  that  Y.  C.  Mowat  was 
in  town  until  the  6th  of  April,  and  could  have  been 
referred  to,  that  no  such  ruling  as  stated  was  made  by 
the  Registrar  in  presence  of  defendants'  solicitor,  that 
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there  was  no  entry  of  any  such  ruling  in  the  Registrar's    1871 . 
book,  and  that  the  order  was  entered  on  the  20th  of 
April,  and  only  issued  on  the  24th. 

Ml'.  Rae,  for  the  plaintiff,  contended  that  under  the 
circumstances  the  plaintiff  was  entitled  to  the  relief 
asked.  No  injury  could  accrue  to  the  defendants,  and 
that  he  had  been  misled  by  the  Registrar's  ruling. 

Mr.  Cassels,  for  the  defendants,  contended  that  the 
bill  of  complaint  was  out  of  Court  and  the  motion 
could  not  be  made.  He  cited  Order  83  ;  Brathwaite's 
Practice,  304  ;  Ayckbouryis  Prac.  36  ;  Seton  on  Decrees, 
1116;  T ampler  v.  Ingle,  1  New  Reports  159,  to  shew 
that  the  time  ran  from  the  date  of  the  order.  That 
the  bill  was  gone,  the  amendments  not  being  made 
within  the  time  :  Watkins  v.  Bwsh  {a)  ;  Armitstead  v. 
Durham  (h) ;  Matthews  v.  Chichester  (c)  ;  and  Hoflick 
V.  Reynolds  (d).  Tampier  v.  Ingle  (e),  Mr.  Cassels 
contended  did  not  decide  the  point,  as  no  objection  to 
the  amendment  was  raised  and  it  could  hardly  be 
held  to  overrule  Hoflick  v.  Reynolds,  in  which  case  the 
same  Judge,  after  mature  deliberation,  had  laid  down 
the  law. 


Argument 


That  even  if  time  ran  from  the  entering,  the  four- 
teen days  had  expired  before  the  motion  was  made. 

The  delay  was  not  accounted  for  up  to  the  I3th, 
The  plaintiff's  solicitor  must  have  known  two  or  three 
days  would  elapse  in  settling  the  order,  and  should  not 
have  put  off  settling  the  same  until  the  day  before  the 
time  expired.  If  the  Registrar  ruled  as  stated,  his  ruling 
was  ex  parte,  and  is  entitled  to  no  weight,  especially  in 
the  face  of  a  Court  order  to  the  contrary.    There  being 


(a)  2  Dick  701. 
(c)  11  Jur.  49. 


{b)  11  Beav.  428. 
{d)  9  W.  R.  398. 
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1871.  no  entry  in  his  book  there  is  no  evidence  of  any  such 
'"''^  ruling,  if  any  there  was.    The  following  cases  were 

IcMurray  O'  J  o 

T  Raiiwa  ^^^^^  shcw  that  in  England  time  would  not  be  given, 
Co.  and  the  Court  would  not  consider  the  question  as  to 
what  damage  would  be  occasioned  to  the  plaintiff : — 
Charlton  v.  Richmond  (a) ;  Knight  v.  Moyjoribanks  (h) ; 
Armitstead  v.  Durham  (c) ;  Mattheius  v.  Chichester  (dJ) ;. 
Clarke  v.  Mayor  of  Derby  (e). 


Mr.  .Rae  replied,  contending  that  the  order  was  not 
out  of  Court ;  that  even  if  it  was  necessary  for  him  to 
have  amended  within  the  fourteen  days,  that  it  was 
quite  competent  for  the  Court  to  extend  the  time,  if  he 
made  out  a  case  which  would  justify  such  an  extension^ 
that  it  was  a  fair  consideration  the  balance  of  the  con- 
venience or  the  injury  that  would  ensue  to  either  party, 
as  the  result  of  the  refusal,  or  of  the  granting  of  the 
application.  .  ' 

Mk.  Taylor,  Eefebee  in  Chambers. — The  order 
made  upon  the  hearing  in  this  suit  ordered  the  cause 
to  stand  over,  with  liberty  to  the  plaintiff,  on  pay- 
ment of  certain  costs,  to  amend  by  adding  parties. 
Judgment  was  given  on  the  afternoon  of  Satur- 
day the  1st  of  April,  but  the  amount  of  costs  was 
not  fixed  by  the  Vice  Chancellor  until  the  morning  of 
the  3rd.  On  the  12th  of  April  notice  of  settling  the 
minutes  was  given  for  the  13th,  but  owing  to  dis- 
agreement between  the  solicitors  as  to  the  terms  of  the 
order,  the  ndnutes  were  sent  by  the  Registrar  to  the 
Vice  Chancellor,  then  absent  on  circuit,  by  whom  they 
were  received  on  the  18th.  The  order  was  entered  on 
the  20th,  and  issued  on  the  24th,  being  dated  1st  of 
April. 


{a)  4  Beav.  397.  (6)  14  Sim.  198. 
[d)  11  Jur.  49  (e)  10  Jur.  978, 


(c)  11  Beav.  430. 
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On  the  plaintiff's  solicitor  attending  at  the  office  of  1871. 
the  Clerk  of  Records  and  Writs  for  the  purpose  of  ^f^^^^ 

^  McMurray 

amending,  that  officer  objected  that  the  time  liad  ^  ^  ^^v^^^^^ 
elapsed,  and  refused  to  allow  any  amendment  of  the 
record  to  be  made. 

The  plaintiff  moved  for  an  order  "  allowing  the 
plaintiff  to  amend  his  bill  of  complaint  herein,  and  ex- 
tending the  time  to  amend  herein  under  the  order,  for 
such  time,  and  on  such  terms  as  may  be  thought  just.' 

For  the  defendants  it  is  argued  that  an  order  made 
at  the  hearing,  giving  liberty  to  amend,  is  like  ordinary 
orders  to  amend  governed  by  the  provisions  of  General 
Order  83,  which  is  in  these  words,  "  A  plaintiff  having 
obtained  an  order  to  amend  his  bill,  is  to  amend  within 
fourteen  days  from  the  date  of  the  order ;  otherwise 
the  order  to  amend  becomes  void,  and  the  case  as  to 
dismissal  stands  in  the  same  situation  as  if  the  order 
had  not  been  made."  Judgment. 

It  is  further  contended  that  the  bill  not  having  been 
amended  within  the  time  limited,  it  is  out  of  Court,  so 
that  no  order  can  now  be  made,  and  a  number  of  cases 
are  cited  in  support  of  this  position. 

There  is  no  doubt  that  such  an  order  as  the  present 
comes  within  the  terms  of  General  Order  83,  and  that 
the  amendment  under  it  should  have  been  made  within 
fourteen  days  from  the  date.   The  question  then  comes, 

can  the  time  be  extended,  and  if  so,  should  it  be  so  in 

the  present  case  ? 

Notwithstanding  the  cases  cited  to  shew  that  the 
suit  is  out  of  Court,  I  cannot  agree  that  it  is  so  out  of 
Court,  as  that  no  order  can  be  made.  It  may  be  said  to 
be  out  of  Court  to  this  extent,  that  the  plaintiff  cannot 
take  any  step  in  the  cause,  unless  he  obtains  an  exten- 
sion of  the  time  for  amending,  and  makes  the  necessary 
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IS71.  amendment.  If  the  defendant  desired  now  to  tax  his 
costs  of  this  suit,  the  taxing  officer  would  have  no 
Q , J,  jj^jj^^y  authority  to  tax  them  on  the  mere  production  of  the 
order,  and  a  certificate  of  no  amendment  having  been 
made,  so  if  a  certificate  of  lis  pendens  were  registered 
in  a  county  registry  office,  the  registration  of  this  order 
would  not  have  the  effect  of  getting  rid  of  that  lis 
pendens.  In  either  case  it  would  be  necessary  to  apply 
for  an  order  dismissing  the  bill.  This  order  could  not 
be  obtained  ex  parte.  The  present  order  does  not  say 
that  the  bill  if  not  amended  is  to  be  dismissed,  so  the 
case  would  not  come  within  Dohede  y.. Edwards  (a)  or 
Burns  v.  Chisholm  (6). 

The  necessity  for  a  further  order  for  the  purpose  of 
getting  the  bill  dismissed,  shews  that  the  suit  is  not  so 
far  gone  that  the  Court  has  no  jurisdiction  to  make  an 
order.  That  the  bill  is  not  so  completely  out  of  Court, 
and  that  some  further  order  is  necessary  appears  from 
Judgment,  j'dj^pi^rp  y  Jngle  (c).  There  an  objection  having  been 
taken  for  want  of  parties,  the  cause  was  ordered  to  stand, 
over,  with  leave  for  the  plaintiff'  to  amend  without  any 
time  within  which  the  biU  should  be  amended  being 
mentioned.  The  plaintiff  omitted  to  amend  his  bill  or 
to  take  any  other  step.  One  of  the  defendants  then 
moved  to  dismiss,  and  the  motion  stood  over,  the 
plaintiff  in  the  meantime  ta  take  such  steps  as  he  might 
be  advised.  The  plaintiff*  by  summons  in  the  ordinary 
way  amended  his  bill,  but  on  the  motion  to  dismiss 
coming  on  for  the  costs  he  was  ordered  to  pay  these. 
The  wording  of  General  Order  83,  which  is,  that  if  the 
amendments  are  not  made  within  the  term,  the  case  is  to 
stand  as  to  dismissal  in  the  same  situation  as  if  the  order 
had  not  been  made,  seems  further  to  favor  this  view. 

That  case  further  shews,  that,  even  though  the  time 
has  elapsed  leave  to  make  the  amendments  may  be  given. 

(a)  11  Sim.  454.  {b)  2  Cham  E.  88.  (c)  1  N.  R.  159. 
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That  the  time  for  amending  may  be  extended  •  1871 . 
there  can  be  no  doubt,    The  plaintiff  here  is  in  fact  ^^''''"^ 

.  PI  McMurray 

adopting  the  very  course  which  the  Master  of  the  ^  ^  /^uway 
Rolls  pointed  out  in  Bainbridgg  v.  Baddeley  (a)  as  the  co. 
proper  course.  There  an  order  having  been  made  on 
demurrer  allowing  the  demurrer,  but  giving  the  plain- 
tiff leave  to  amend  without  limiting  any  time  for 
making  the  amendment;  the  plaintiff  did  not  amend 
under  it,  but  after  five  months  took  out  a  common 
order  to  amend,  and  amended  his  bill ;  On  a  motion  by 
the  defendants  to  discharge  this  order  as  irregular,  the 
Master  of  the  Rolls  reserved  judgment  saying,  "  The 
only  question  really  is,  whether  the  plaintiff  should 
have  obtained  a  special  order,  instead  of  an  order  of 
course."  On  a  subsequent  day  he  discharged  the  order, 
on  the  ground  that  the  plaintiff  should  either  have 
applied  specially  to  extend  the  time,  or  for  a  special 
order  to  amend. 

It  does  not  seem  necessary  that  an  application  to  Judgment, 
extend  the  time  should  be  made  before  the  expiring  of 
the  limited  time.  This  has  been  held  in  the  case  of  ^ 
applications  to  extend  the  time  for  rehearing  or  appeal- 
ing, and  the  same  principle  would  seem  to  apply  to  an 
application  to  extend  the  time  for  amending.  The 
plaintiff's  solicitor  further  states  in  his  affidavit,  sworn 
on  the  9th  May,  that  he  understood  from  the  Registrar 
that  it  being  impossible  owing  to  the  necessity  of 
referring  to  the  learned  Vice  Chancellor,  to  have  the 
order  issued  within  the  fourteen  clays,  he  would  have 
the  same  time  after  the  decree  issued.  Tljat  the  Regis- 
trar made  any  such  statement  is  denied  on  the  part  of 
the  defendant,  but  on  referring  to  the  Registrar  he 
informs  me  that  the  statement  in  the  affidavit  of  the 
plaintiff's  solicitor  is  strictly  correct.  There  is  no 
doubt  that  the  Registrar  was  in  error  as  to  this,  and 
that  the  solicitor  should  not  have  allowed  himself  to 
be  misled,  the  Order  of  Court  being  explicit ;  yet  the 


(a)  12  Beav.  152. 
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1871.  circumstance  that  the  Registrar  did  so  state,  and  the 
"f^^"^  plaintiff's  solicitor  was  misled  thereby,  cannot,  and 

McMurray  ^  j  ^  ^ 

^  m  t7-.,     should  not,  be  overlooked. 

G.T.  Railway  ^ 
Co.  - 

Besides,  in  the  present  case,  the  plaintiff  was  given 
liberty  to  amend  only  upon  payment  of  certain  costs, 
and  the  defendants  have  accepted  these  costs,  which 
would  seem  to  be  a  waiver  of  the  right  to  object.  In 
Taretlon  v.  Byev  (a)  it  was  held  that  accepting  the 
20s.  costs,  under  a  second  and  irregular  order  to 
amend,  is  a  waiver  of  the  right  to  object  to  it  as  irregu- 
lar. I  think  there  is  no  doubt  but  the  Court  has  juris- 
diction to  make  an  order,  extending  the  time. 

The  only  question  that  remains  is  whether  that 
jurisdiction  should  be  extended  in  the  present  case. 
No  explanation  is  offered  of  why  the  order  was  not 
taken  out  at  once,  but  the  notice  of  settling  the  minutes 
was  served  in  sufficient  time  to  have  enabled  the 
plaintiff  to  take  out  his  order,  and  amend  the  bill  with- 
in the  fourteen  days,  had  it  not  become  necessary  to 
refer  to  the  learned  Judge,  who  was  then  absent  from 
Toronto.  The  cause  stood  over  at  the  last  sittings,  and 
could  not  be  brought  to  a  hearing  until  the  next 
autumn  sittings.  To  allow  the  amendment  to  be 
made  now  will  not  cause  any  delay,  and  cannot  in  any 
way  prejudice  or  injure  the  defendants,  while  after  the 
great  expenses  which  have  already  been  incurred,  to 
refuse  leave  to  amend  would  be  a  great  hardship  upon 
the  plaintiff. 

I  therefore  allow  the  plaintiff,  upon  payment  of  25s. 
costs  of  this  application,  to  make  the  amendment  neces- 
sary under  the  order  of  1st  April,  making  such  amend- 
ment within  seven  days  from  this  date. 


Judgment. 


(a)  1  R.  &  M.  66. 
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1871. 

Brigham  v.  Smith.  — ' 

staying  proceedings  pending  an  appeal — Interlocutory  order — Pleading 
Statute  of  Limitations. 

A  motion  to  stay  proceedings  pending  an  appeal,  may  properly  be 
made,  althougli  no  petition  of  appeal  has  yet  been  filed. 

But  the  party  applying  for  a  stay  must  be  in  a  position  to  appeal. 
When,  therefore,  a  party  seeking  a  stay,  pending  an  appeal  from  an 
interlocutory  order,  applied  ;  when  it  had  became  too  late  to  give 
notice  and  get  in  his  appeal  within  six  months,  the  application  was 
refused. 

An  order  of  Court  dismissing  an  appeal  from  the  Master,  was  held  to 
be  an  interlocutory  order,  and  it  was  held  that  an  appeal  against 
the  same  should  have  been  brought  within  six  months. 

The  Court  will  not  relieve  a  party  against  the  eflFect  of  one  lapse  of 
time  in  order  to  enable  him  to  set  up  another  lapse  of  time  against 
creditors;  where,  therefore,  a  party  applied  for  leave  to  appeal 
after  the  time  for  appealing,  [or  for  giving  notice  thereof]  had 
expired,  in  order  to  enable  him  to  set  up  the  Statute  of  Limitations 
against  certain  creditor's  claims,  the  Court  refused  the  application. 

[June,  1871.] 

On  the  8th  of  March,  1871,  at  the  close  of  the  argu-  statement, 
ment  of  counsel  Mowat,  V.  dismissed  the  plaintiff's 
appea]  from  the  Master's  report  (dated  30th  June, 
1870 J  on  the  claim  of  Donald  McFherson  and  Walter 
Wendle,  creditors  of  Brigham  and  Smith  (partners  in 
business),  on  the  ground,  amongst  other  things,  that  the 
Statute  of  Limitations,  which  the  plaintiff  set  up  for  the 
first  time  on  the  appeal,  was  not  then  open  to  the 
plaintiff ;  that,  as  the  creditors  had  a  right  to  meet  that 
defence  to  their  claim,by  giving  evidence  of.an  acknow- 
ledgment in  writing,  or  a  payment  within  the  stated 
period,  notice  of  the  defence,  if  not  set  up  in  answer  to 
the  petition  in  the  first  instance,  must  be  given  before 
the  time  for  closing  the  evidence  in  the  Master's  ofiice 
had  arrived. 

Afterwards,  viz.,  on  the  16th  May,  1871,  the  plaintiff 
moved  before  the  same  learned  Judge  for  a  reference 

40— VOL.  III.  CHAMB.  R- 
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1871.  back  to  the  Master,  in  order  that  the  plaintiff  might 
set  up  that  defence,  which  he  had  not  set  xip  before  to 
the  claims.    This  application  was  also  refused. 

Afterwards,  viz.,  on  the  29th  May,  the  plaintiff  moved 
before  the  Referee  in  Chambers  for  an  order  to  stop  the 
payment  of  the  debts  in  question  out  of  the  money  in 
Court,  pending  the  appeal  from  the  two  orders  men- 
tioned ;  and  the  Eeferee  refused  the  motion  on  the 
ground,  that  these  orders  being  interlocutory,  the  appeal 
could  not  be  brought  on  within  six  months  from  the 
making  of  the  orders,  as  it  was  necessary  it  should  be ; 
stating  his  view  in  the  following  terms : — 

Mr.  Taylor,  Referee  in  Chambers. — That  no 
petition  of  appeal  has  yet  been  filed  does  not  seem 
to  prevent  the  plaintiff  moving  for  a  stay  of  pro- 
ceedings. In  The  Mayor  of  Gloucester  v.  Wood  (a) 
Judgment.  YiCQ  Chancellor  Wigram  having  dismissed  the  bill 
and  orderd  a  large  sum  of  money  paid  into  Court,  early 
in  the  suit,  to  be  paid  out,  an  application  was  made  for 
a  stay  of  proceedings  and  entertained  by  the  Vice 
Chancellor.  That  application  was  supported  by  an 
affidavit  from  the  plaintiff's  solicitor  stating  that  the 
plaintiffs  had  been  advised  by  counsel  to  appeal  from 
the  decree,  and  had  instructed  the  deponent  to  take 
the  necessary  proceedings  for  that  purpose  and  that  it 
was  intended  to  institute  such  appeal  as  soon  as  the 
rules  and  practice  of  the  Court  would  permit,  and  to 
prosecute  the  same  without  any  unnecessary  delay.  It 
seems,  however,  a  fatal  bar  to  the  plaintiff  obtaining 
the  relief  he  seeks  that  he  is  not  entitled  to  appeal  here. 
The  order  intended  to  be  appealed  from  is  one  dismiss- 
ing|an  appeal  from  a  Master's  report,  and  is,  I  think, 
certainly  an  interlocutory  order  within  the  meaning 
of  section  55  of  chapter  13  of  the  Consolidated  Statutes 


(a)  3  Hare  150. 
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of  U.  C,  so  the  appeal  must  be  brought  to  a  hearing  1871. 
within  six  months.  This  order  is  dated  8th  March,  and 
was  entered  on  the  13th  of  that  month,  so  the  plaintiff 
should  have  taken  the  necessary  proceedings  to  bring 
on  the  appeal  at  the  June  sittings  of  the  Court  of  Error 
and  Appeal.  No  step  has  as  yet  been  taken  for  that 
purpose,  and  he  is  now  too  late  to  serve  the  petition  of 
appeal  two  months  before  the  time  for  hearing  the 
appeal  as  required  by  section  52.  That  he  intends 
appealing  also  against  an  order  made  a  few  days  ago 
does  not  assist  him.  To  accomplish  his  object  the 
order  of  8th  March  mvist  also  be  appealed  against,  and 
the  time  is  not  extended  by  the  appeal  being  against 
a  subsequent  order  also,  McFarlane  v.  Dickson,  (b). 

1  do  not  see  how  I  can  make  an  order  to  stay  pro- 
ceedings pending  an  appeal  which  is  not  in  the  present 
position  of  the  suit  open  to  the  plaintiff,  and  which,  for 
anything  that  appears  at  present,  he  may  never  obtain 
leave  to  bring. 


On  the  5th  June,  the  plaintiff,  acquiescing  in  the 
Keferee's  construction  of  the  Statute,  moved  before 
Mowat,  V.  C,  in  Chambers,  for  leave  to  appeal,  and 
for  a  stop  order  meantime. 

Mr.  Fitzgerald,  for  the  appeal,  contended  that  the 
order  was  a  decretal  order,  i.  e.,  an  order  in  the  nature 
of  a  decree,  and  that  he  had  a  year  during  which  he 
could  appeal.  He  referred  to  section  55  of  the  Error 
and  Appeal  Act ;  Taylor's  Orders,  53. 

Mr.  S.  H.  Blake,  contra. — If  the  the  order  is  not  an 
interlocutory  order,  there  is  still  time  to  appeal  from 
it,  and  the  present  application  is  unnecessary ;  if  it  is  ad- 
mitted to  be  an  interlocutory  order,  Mr.  Taylor's  decision 


(a)  1  Cham,  U.  377. 
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1871 .   is  correct ;  and  if  not,  it  was  open  to  the  other  side  to 
^^^'T^  appeal  from  it.  As  to  the  merits,  nothing  has  been  shewn 
Smith  appeal  could  not  have  been  ready  for  the 

June  sittings ;  they  were  bound  to  shew  some  "  special 
grounds"  {a)  ;  only  in  that  case  had  the  Court  juris- 
diction to  extend  the  time.  Bank  of  Upper  Canada  v. 
Wallace  (b) ;  Leeson  v.  Mc Alpine  (c) ;  Gilbert  v. 
Jarvis  (d).  The  proposed  defence  is  the  Statute  of  Limi- 
tations, and  yet  the  plaintiffs  ask  to  be  released  from  the 
limitation  in  the  orders  as  to  appealing,  but  the  Court 
will  not  assist  a  party  to  set  up  a  technical  defence — a 
party  must  make  "a  special  case,"  and  that  in  aid  of  a 
meritorious  defence.  The  defence  of  the  Statute  of 
Limitations  could  have  been  raised  at  any  time  during 
the  past  two  years.  Even  if  liberty  to  appeal  were 
given,  no  ground  is  shewn  for  granting  a  stop  order 
Under  certain  circumstances  an  order  to  stay  proceed- 
ings is  granted,  but  that  is  only  done  on  giving  security ; 
Judgment,  here,  there  should  be  security ;  but  after  all  the  delay 
that  had  taken  place  an  order  to  stay  even  on  security, 
would  be  unreasonable. 

Mr.  Fitzgerald,  in  reply,  referred  to  Butler  v. 
Church  (e),  in  which  he  contended  the  circumstances 
are  not  very  special,  yet  that  there  leave  to  appeal  was 
granted ;  here,  however,  the  circumstances  are  special ; 
the  delay  was  only  from  March  to  May,  when  the 
application  for  reference  back  to  the  Master  was  made. 
— [The  Vice  Chancellor. — You  made  that  motion  at 
your  own  risk,  and  if  you  failed  and  lost  time  by 
the  proceeding,  can  it  be  said  you  ought  to  have 
more  time  to  appeal  ?] — We  offer  to  go  down  at 
the  coming  sittings  of  the  Court  of  Appeal,  and 
the  result  of  that  will  be,  that  the  appeal  will  in 
fact  be  heard  within  six  months,  which   will  be 


(a)  Section  55  of  Act. 
{d)  2  Cham.  R.  259. 


(6)  2  Cham.  R.  169.  (c)  Not  yet  reported. 
(e)  3  Cham.  R.  91 
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regular,  even  if  the  order  is  an  interlocutory  order.  Our  1871 . 
difficulty  is  only  that  we  are  too  late  for  giving  the  ' 
necessary  notice,  and  for  that  require  leave.  Davidson 
V.  Boomer,  reported  in  this  volume,  was  referred  to. 
It  must  be  considered  too,  that  the  Statute  of  Limita- 
tion was  not  the  only  defence  set  up. — [The  Vice 
Chancellor. — Mr.  Blake  offers  to  let  you  in  to  appeal 
if  you  will  abandon  the  defence  of  the  Statute  of 
Limitations,  that  seems  an  answer  to  your  argument.] — 
Mr.  Fitzgerald. — The  Statute  of  Limitations  is  a  heal- 
ing statute,  and  allowed  to  be  pleaded  as  such.  There 
has  been  delay  on  the  other  side,  and  it  does  not  lie 
with  them  to  urge  delay  against  the  plaintiff.  There 
can  no  injury  accrue  to  any  one  by  the  money  remaining 
in  Court.  Lindsay  Petroleum  Company  v.  Hurd  (a) 
was  mentioned.  A  jprimd  facie  case  of  merits  has  been 
made  out,  and  that  is  all  that  is  necessary.  Applica- 
tions for  leave  to  appeal  should  be  favourably  enter- 
tained. Judgment. 


MowAT,  V.  C. — Counsel  for  the  creditors  offered  to 
consent  to  this  motion,  if  the  plaintiff  would  waive  any 
question  as  to  the  defence  of  the  Statute  of  Limitations  ; 
but  counsel  for  the  plaintiff  refused  that  offer.  The 
object  of  the  appeal  being  to  set  up  the  Statute,  and  for 
that  purpose  to  get  the  Court  of  Error  and  Appeal 
either  to  consider  the  question  of  Chancery  practice 
which  I  had  decided,  and  to  decide  it  differently ;  or  to 
consider  whether  I  had  exercised  a  proper  discretion  in 
refusing  the  subsequent  motion.  I  apprehend  that 
neither  alternative  would  be  held  open  to  the  plaintiff 
in  the  Court  of  Error  and  Appeal ;  and  I  am  of 
opinion  that  if  either  were  open,  the  creditors  have  a 
just  right  to  object  to  the  plaintiff  being  relieved  from 
the  statutory  effect  of  one  lapse  of  time,  in  order  to 


(o)  3  Cham.  R.  16 
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1871.   enable  him  to  set  up  another  lapse  of  time  against 
the  creditors. 


The  plaintiff  then  moved  to  discharge  the  Referee's 
order,  and  for  a  stop  order  pending  the  proposed  appeal ; 
Counsel  for  the  creditors  agreeing  to  argue  the  motion 
without  notice  being  previously  served.  The  question 
on  this  motion  was,  whether  the  order  dismissing  the 
appeal  from  the  Master's  report  was  a  decretal  order 
or  an  interlocutory  order  :  twelve  months  being  allowed 
by  the  Statute  for  bringing  on  an  appeal  from  a  decre- 
tal order,  and  only  six  months  for  an  appeal  from  an 
interlocutory  order. 

Mow  AT,  V.C. — I  am  clear  that  the  Referee  was  right 
in  holding  the  order  in  question  to  be  an  interlocutory 
order.  The  application  must  therefore  be  refused  with 
costs.  If  the  costs  of  the  various  orders  have  not  yet 
been  fixed  or  taxed,  let  one  sum  be  fixed  or  taxed  for  all. 


Duff  v.  Barrett. 

Leave  to  appeal  after  time  for  appealing  expired. 

To  obtain  leave  to  appeal  after  the  time  for  appealing  has  elapsed, 
the  party  applying  must  shew  "  special  circumstances." 

Although  the  time  for  appealing  counts  from  the  date  of  the  origi- 
nal decree,  where  a  cause  has  been  reheard,  and  the  decree  af- 
firmed; yet,  the  fact,  that  a  cause  has  been  reheard,  will  be 
taken  into  consideration  on  an  application  for  leave  to  appeal 
after  the  time  has  expired. 

A  party's  poverty  is  not  of  itself  a  suflB.cient  excuse  for  delay, 
although  the  Court  will  not  exclude  it  from  consideration,  but  it 
will  receive  such  a  plea  with  caution. 


Mr.  T.  Moss,  moved  on  the  part  of  the  plaintiff,  to 
discharge  an  order  made  by  the  Referee  refusing  leave 


CHANCERY  CHAMBERS  REPORTS. 


319 


to  appeal  from  the  decree  pronounced  on  the  hearing  1871. 
and  rehearing  of  the  cause.  """"DufT^ 

V. 

Mr.  Moss  contended  that  the  circumstances  establish- 
ed a  sufficient  special  case  to  entitle  the  plaintiff  to 
leave  to  appeal,  although  the  time  had  in  strictness 
elapsed.  It  was  only  necessary  for  him  to  shew  a  prima 
facie  case  for  appeal,  and  there  were  sufficient  merits 
shewn  for  that  purpose.  The  Judges  who  heard  the 
cause  had  differed  in  their  opinions  as  to  what  the 
decree  should  be,  which  of  itself  shews  there  were 
merits,  in  the  view  of  one  of  them,  on  the  plaintiff's  side. 
He  cited  Butler  v.  Church  (a).  No  one  would  be 
prejudiced  by  the  delay  occasioned  by  the  leave  to 
appeal  being  now  granted.  He  also  urged  that  the 
plaintiff's  want  of  means  had  obliged  him  to  delay  pro- 
ceeding. 

Mr.  Evans,  contra. 

Argument, 

The  well  established  principle  of  all  the  decisions  is, 
that  "  special  circumstances"  must  be  shewn  to  entitle 
a  party  to  the  indulgence  asked  here ;  poverty  is  no 
sufficient  cause  for  delay.  Indeed  the  affidavit  does 
not  shew,  that  the  party  is  any  better  able  to  bear 
the  expense  of  proceeding,  than  he  was  within  the  time 
in  which  he  ought  to  have  appealed.  The  plaintiff  was 
bound  to  make  out  a  strong  case,  this  he  had  failed  to  do. 
Bank  U.  C.  v.  Wallace  (h) ;  Macfarlane  v.  Dixon  (c) ; 
Gilbert  v.  Jarvis  (d)  ;  Bullen  v.  Renwick  (e),  were 
cited.  In  Leeson  v.  Mc Alpine,  heard  before  Mowat, 
y.  C,  and  not  yet  reported,  leave  is  said  to  have  been 
granted,  but  in  that  case  the  time  that  had  elapsed,  was 
much  less  than  in  the  present  case.  He  also  urged  the 
injury  that  would  accrue  to  the  defendant  if  leave  to 
appeal  was  granted. 


(a)  3  Cham  R.  91.  {b)  2  Cham  K.  169.  (c)  2  Cham.  R.  38. 
{d)  2  Cham.  R.  259.       {e)  1  Cham.  R.  204. 
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1871.  Mr.  Moss  in  reply.  No  one  will  be  damaged  by  the 
delay  occasioned  by  the  appeal,  and  in  such  cases  the 
Court  will  rather  encourage  an  appeal  than  otherwise, 
that  a  satisfactory  decision  may  be  arrived  at,  and  that, 
the  more  especially,  where  a  difference  of  opinion  has 
existed  between  the  learned  Judges  who  heard  the 
cause. 


MowAT,  V.  C. — This  was  an  application  to  discharge 
an  order  made  in  Chambers  on  the  27th  January,  1871, 
refusing  to  the  plaintiff  leave  to  appeal  from  the  decrees 
pronounced  on  the  hearing  and  rehearing  of  this  cause. 
The  question  is,  whether  the  plaintiff  has  shewn  "special 
grounds"  sufficient  to  make  this  leave  proper,  notwith- 
standing the  lapse  of  time. 

The  original  decree  v/as  pronounced  on  the  24th 
February,  1869,  a  year  and  eleven  months  before  the 
Judgment,  making  of  the  application  now  in  question.  More  than 
six  months  after  the  making  of  the  decree,  viz.,  on  the 
25th  August,  the  plaintiff  applied  for  leave  to  rehear 
notwithstanding  the  lapse  of  time.  The  application 
was  granted  ;  the  cause  was  reheard  ;  and  the  judgment 
on  the  rehearing  was  pronounced  on  the  18th  February, 
1870,  more  than  eleven  months  before  the  application 
now  under  consideration. 


In  McFarlane  v.  Dickson  (a)  I  held  that,  where  the 
order  on  a  rehearing  affirmed  the  decree  simpliciter, 
the  time  for  appealing,  as  fixed  by  the  statute,  should 
be  reckoned  from  the  date  of  the  original  decree.  The 
fact  of  the  cause  having  been  reheard,  however,  may 
be  a  circumstance  to  be  taken  into  account  in  the 
exercise  of  the  discretion  of  the  Court  on  an  appli- 
cation to  extend  the  time ;  and  if  the  time  lost  by 
the  rehearing  is  thereby  considered  to  be  sufficiently 


(a)  2  Chamb.  R.  38. 
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accounted  for,  the  party  desiring  to  appeal  can  hardly  187J. 
expect  more.    Here  the  plaintiff  has  to  justify  nearly 
a  year  of  delay;  and  the  rehearing  accounts  for  six 
months  only. 

The  plaintiff's  solicitor  says  in  his  affidavit  that  he 
was  under  the  impression  that  a  petition  of  appeal 
filed  within  a  year  was  in  time  ;  but  the  petition  was 
not  in  fact  filed  within  the  year,  and  it  is  not  suggested 
that  the  erroneous  impression  of  the  solicitor  caused 
any  part  of  the  delay  which  occurred.  Indeed  the 
contrary  is  clear. 

The  plaintiff's  counsel  further  set  up,  as  a  sufficient 
special  ground,  what  he  called  the  plaintiff's  poverty. 
Poverty  has  never  been  made,  by  the  Legislature,  an 
excuse  to  the  operation  of  any  of  the  Statutes  of 
Limitation ;  and  though  the  Court  has  thought  proper 
not  to  exclude  it  from  consideration  on  applications 
of  this  kind,  jet  caution,  has  to  be  observed  in  regard 
to  the  importance  which  in  any  case  should  be  attached 
to  it.  Does  poverty,  when  made  out,  relieve  a  party 
altogether  from  the  limit  as  to  time  which  Parlia- 
ment laid  down  ?  That  is  not  to  be  supposed.  What, 
then,  is  the  limit  within  which  this  consideration  is  to 
be  allowed  to  operate  ?  If  a  party  is  not  worth  £5, 
over  and  above  his  wearing  apparel  and  the  matter  in 
litigation,  he  may  appeal  in  forma  ]jauperis.  When 
his  poverty  is  not  so  great  as  that,  the  Court  should, 
on  an  application  like  this,  have  satisfactory  infor- 
mation of  the^  extent  of  the  applicant's  means.  But 
I  do  not  know  what  this  plaintiff's  means  are.  He 
speaks  of  a  farm  which  he  owns  and  has  mortgaged, 
but  does  not  say  what  its  value  is,  or  when  he  gave 
these  mortgages,  or  what  the  amount  of  the  mortgages 
is,  or  that  he  has  no  other  property.  In  the  absence 
of  these  statements,  I  cannot  assume  the  fact  of  poverty 
as  a  sufficient  excuse  for  delay,  though  the  plaintiff 

41 — VOL,  III,  CHAMB.  R. 
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1871.  undertakes  to  say  that  it  was  '^impossible"  for  him 
"  until  the  present  time  "  to  raise  the  necessary  funds. 
That  impossibility  may  have  arisen  from  want  of 
energy,  or  effort,  or  skill,  or  many  other  reasons  besides 
poverty. 

Reference  was  made  to  the  plaintiff's  position  as  a 
surety  in  the  transaction  in  question,  and  to  the  differ- 
ence of  opinion  between  the  present  Chancellor  and 
myself  on  the  re-hearing  :  his  Lordship  considered  the 
decree  right,  while  I  thought  it  wrong.  But  such  a 
difference  of  opinion  does  not  explain ^delay  in  appeal- 
ing ;  and  the  case  made  by  the  plaintiff's  bill  does  not 
seem  to  me  to  present  any  special  equity  in  the  plain- 
tiff's favor.  The  defendant  Barrett,  beyond  question, 
advanced  his  money  in  good  faith  on,  as  well  the 
security  of  the  plaintiff' 's  obligation  for  the  debt,  as 
the  other  security  given  to  the  defendant.  The 
Judgment,  plaintiff's  principal  ground  for  relief  is  the  technical 
ground  that,  according  to  tiie  right  construction  of 
the  instrument  in  question,  the  defendant  thereby 
granted  an  extension  of  time  to  the  principal.  But 
the  intention  was,  that  the  plaintiff's  concurrence 
should  be  obtained.  If  the  instrument,  in  connection 
with  what  afterwards  took  place,  gave  the  extension 
(as  I  thought  was  the  case),  though  the  precaution 
'  of  obtaining  the  plaintiff's  concurrenee  had  been 
overlooked  after  the  agreement  was  entered  into,  or 
had  com^  to  be  thought  unnecessary,  it  was  not 
suggested  that  the  extension  had  inflicted  any  damage 
on  the  plaintiff,  nor,  therefore,  does  jt  create  any 
moral  equity  in  his  favor. 

The  plaintiff* 's  other  ground  for  relief  is,  that  the 
debt  has  been  paid ;  but  that  is  matter  for  the  Master's 
office  under  the  decree  as  it  stands  (a). 

(a)  See  S.  C.j  17  Gr.  at  189. 
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I  think  that  the  plaintiff  has  not  shewn  any  suffi- 
cient special  ground  to  have  the  leave  he  asks,  after 
the  lapse  of  time  which  has  taken  place,  and  that  the 
motion  should  be  refused  with  costs. 


;Barrett. 


1871. 


V. 


Scott  v.  Black. 


Order  for  delivery  of  possession. 


An  application  for  an  order  for  possession  can  not  be  made  the  means  of 
trying  the  right  to  possession  between  a  landlord  and  his  tenant  or  a 
trespasser.  Where,  therefore,  a  mortgagor's  tenant  had  attorned  to  the 
mortgagee,  and  afterwards  snch  tenant  left  the  premises,  and  they  fell  into 
the  hands  of  another  party,  an  order  for  possession  against  such  party 
was  refused. 


Mr.  Hamilton  moved  for  delivery  of  possession  by 
Joh'ti  Furlong,  under  the  circumstances  appearing  in 
the  following  judgment : — 

Mr.  Taylor,  Referef.  in  Chambers. — It  is  impos-  judgment, 
sible  to  entertain  this  application.    To  do  so  would 
simply  be  to  entertain  an  ejectment  suit  by  a  landlord 
against  a  tenant  of  whom  he  wishes  to  get  rid. 

The  final  order  of  foreclosure  was  obtained  on  the 
16th  of  May,  1870  :  at  that  time  the  defendant  Black, 
the  mortgagor,  was  in  possession  of  the  land  by  Patrick 
Furlong,  his  tenant.  On  the  21st  of  May,  the  plaintiff 
agreed  to  allow  Black  to  refuse  or  redeem  the  property 
before  or  up  to  autumn  of  the  same  year,  if  he  would 
give  up  possession,  The  defendant,  therefore,  signed  a 
paper  agreeing  to  give  up  peaceable  possession,  and 
authorizing  Furlong,  his  tenant,  to  treat  the  plaintiff  as 
the  owner  of  the  land ;  and,  on  the  same  day.  Furlong 
signed  a  memorandum  on  the  same  paper  in  these  words  : 
"  I  hereby  acknowledge  and  accept  of  Alexander  Scott, 
of  the  Township  of  Hallo  well  as  my  landlord,  and  will 
give  him  one-third  of  the  proceeds  of  the  above-named 
land  for  the  present  year,"     Immediately  upon  this 


[May,  1871.] 
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1871.  being  signed,  Furlong  became  Scott's  tenant,  and  Scott 
""^^^^  had  possession  of  the  land  by  his  tenant.   Since  then,  it 


V. 

Black. 


appears,  Patrick  Furlong  has  left  the  property,  and  one 
John  Furlong  is  now  in  occupation.  He  is  either  a  tres- 
passor,  or  he  is  in  as  assignee  of  Patrick,  the  plaintiff's 
tenant.  If  he  is  a  trespasser,  no  case  can  be  made 
against  him  (a).  If  he  is  in  as  assignee  of  Patrick,  his 
right  to  possession  will  depend  on  whether  Patrick's 
term  has  expired  or  not,  and  whether  he  had  a  right  to 
assign  or  sublet;  but  whether  he  is  entitled  to  possession 
or  not,  is  a  question  which  cannot  be  tried  in  this  suit. 
Even  if  the  plaintiff  had  never  accepted  Patrick  as  his 
tenant,  he  could  have  no  relief  under  Order,  464,  (h ). 

The  Bank  of  Montreal  v.  Wallace  (c)  was  an  applica- 
Judgment.  ^'^^      ^  purchaser  at  a  sale  under  a  decree,  and  the 
practice  in  such  a  case  is  quite  different,  and  is  governed 
by  another  order  altogether  {d). 


Clark  v.  Eccles. 

Solicitor's  lien — Its  extent  and  how  waived 

In  a  suit  to  wind  up  a  partnership,  the  plaintiff's  solicitor  carried 
on  proceedings  till  a  decree  was  obtained  and  some  progress  made 
with  the  reference  thereby  directed.  The  plaintiff  then  became 
embarrassed,  proceedings  were  stayed  for  a  few  months,  and  plain- 
tiff at  length  assigned  to  a  creditor  in  whose  name  acting  by  another 
solicitor,  the  suit  was  revived  and  a  sum  was  ultimately  found 
due  to  him.  Held  that  the  solicitor  of  the  original  plaintiff  had 
not  lost  his  lien  for  costs,  but  was  entitled  to  be  paid,  next  after 
the  satisfaction  of  the  costs  of  the  solicitor  of  the  plaintiff  who 
had  conducted  the  suit  to  its  conclusion  out  of  the  fund  realized. 

[May  10,  1871.] 

This  suit  was  originally  commenced  by  the  late 
Chas.  I.  Carroll,  as  one  of  the  members  of  the  partner- 


(a)  Irving  v.  Munn,  1  Cham.  R.  240. 

(5)  Bank  of  Montreal  v.  Ketqhum,  1  Cham.  R.  117. 

(c)  13  Gr.  184,  (d)  Con.  Gen.  Order  S83. 
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ship  firm  of  Eccles,  Carroll,  and  Doyle,  to  wind  up  the 
partnership.  Mr.  Dams  conducted  proceedings  as 
CavrolVs  solicitor,  from  the  filing  of  the  bill  till  23rd 
October,  1868,  obtaining  a  decree  which  directed  the 
usual  partnership  accounts  to  be  taken,  reserving 
further  directions  and  costs.  Mr.  Carroll  becoming 
embarrassed  in  circumstances,  was  unable  further  to 
prosecute  the  suit,  and  in  February,  1869,  being  pressed 
by  Blellock,  a  creditor,  was  forced  to  assign  to  Mr. 
>S^.  C.  Duncan-Clark,  trustee  on  behalf  of  creditors,  his 
interest  in  the  partnership  and  suit.  The  suit  was  then 
revived  and  carried  on  by  Clark's  solicitors,  who  ulti- 
mately obtained  a  decree  amounting  for  debt  and  costs 
to  $1,182. 

Mr.  Davis  claiming  that  he  had  a  lien  on  this  for  his 
costs  as  former  solicitor,  an  order  was  taken  referring 
it  to  the  Master  to  ascertain  whether  such  lien  existed, 
and  the  extent  thereof  It  now  appeared  in  evidence 
that  Mr.  Davis  had  not  had  a  separate  office,  but  occu- 
pied part  of  Mr.  Carroll's,  while  engaged  in  the  suit. 
Mr.  Carroll  becoming  embarrassed,  Davis  refused  to 
advance  disbursements  required  in  the  Accountant's 
office,  and  proceedings  came  to  a  stand  still,  and  so 
remained  in  and  from  the  22nd  October,  1868,  till  Feb- 
ruary, 1869,  when  Carroll  assigned  to  Clark  The 
papers  were  obtained  by  the  solicitors  for  Clark 
from  Carroll,  and  the  suit  continued  at  Clark's  risk  and 
expense. 

Mr.  /.  C.  Hamilton,  for  Clark,  argued  that  Davis  had 
no  lien  on  the  fund  :  such  lien  must  be  either  through 
possession  of  papers  or  obtaining  a  fund.  The  lien  on 
the  papers  was  lost  when  they  were  left  in  Carroll's 
office,  and  the  solicitor  refused  to  proceed  further  (a). 
The  lien  on  the  fund  only  arises  when  the  fruits  of  litiga- 


1871. 

Clark 

V. 

Eccles 


(a)  Sullivan  v.  Pearson,  88  L.  T.  N.  S.  B.  65  ;  Ee  Pulbrook,  4  L.  R. 
Chan.  A.  627. 
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1871.  tion  are  actually  obtained.  These  were  secured  by  and 
""^J^^^  at  the  expense  of  Clark  whose  claim  they  are  inade- 

Eclies  satisfy  (a).     The  assignment  from  Carroll 

to  Clark  was  compulsory  and  for  good  consideration, 
and  should  be  held  to  have  the  same  effect  as  an  assign- 
ment in  Bankruptcy  which  would  over-ride  the  soli- 
citor's lien  (b). 

Mr.  Davis,  contra,  shewed  that  the  present  plaintiff 
had  taxed  $280  for  costs  of  the  period  in  the  suit  con- 
ducted by  him.  He  shewed  that  he  was  willing  to 
proceed  on  being  supplied  with  disbursements.  He 
cited  Cross  on  Lien,  216;  Ley  v.  Brown  (c),  DanielVs 
Chancery  Practice,  698. 

Mr.  Boyd,  Master  m  Ordinary. — Courts  of  Equity 
have  gone  beyond  Courts  of  Law  in  giving  effect  to 
the  solicitor's  lien  for  costs.  They  have  regarded  his 
Judgment,  claim  in  the  light  of  an  equitable  assignment  of  so 
much  of  the  fund  involved  as  will  suffice  to  satisfy  it. 
When  the  fund  is  in  the  hands  of  the  Court  it  will 
protect  the  interests  of  its  officers,  and  deal  with  them 
'ex  cequo  et  bono.  I  have  found  no  case  precisely  like 
the  present.  The  papers  in  the  suit  belonging  to  the 
former  solicitor  have  in  some  way  passed  out  of  his 
hands — how,  does  not  appear ;  and  the  usual  course 
adopted  in  the  reported  cases  of  an  order  preserving 
the  lien  of  the  first  solicitor  upon  his  successor  being 
appointed,  was  not,  and  probably  could  not  have  been 
followed  here.  There  is  no  evidence  of  "any  waiver  of 
lien  on  Mr.  Davis's  part — the  evidence  is  quite  of  a 
contrary  character,  and  notice  of  his  assertion  of  lien 
almost  continuously  from  the  period  of  the  change  is 
admitted  by  the  present  plaintiff. 


(a)  O'Brien  v.  Lewis  ;  4  Giff.  396  &  9  Jur.  N.  S.,  765. 

{b)  Haymes  V.  Cooper,  33  Beav.  431.    Cross  on  Lien,  242. 

(c)  1  Chamb.  R.  180. 
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The  plaintiff  argues  that  the  lien  does  not  arise  here  1871. 
because  there  is  nothing  on  which  it  can  attach — not 
on  the  papers,  (and  in  that  I  agree),  nor  on  the  moneys 
in  Court,  for  this  fund  was  not  realized,  nor  was  it 
ascertained  when  the  retainer  of  Mr.  Davis,  as  plaintiff's 
solicitor,  was  determined.  It  is  important  to  note  how  the 
retainer  was  determined,  not  by  the  solicitor's  act  or 
default,  the  evidence  shews,  but  by  the  assignment  of  the 
subject  matter  of  the  suit  to  the  present  plaintiff  by  Mr, 
Carroll,  under  pressure  by  his  creditors.  Now,  if  there 
was  at  that  time  any  right  of  lien,  it  was  clear  that 
such  an  assignment,  the  act  of  the  client  and  not  of 
the  law  as  in  a  case  of  bankruptcy,  could  not  derogate 
from  the  solicitor's  rights,  Haymes  v.  Cooper  (a).  It 
is  fair  to  hold  in  support  of  the  solicitor's  right  to  com- 
pensation, and  in  view  of  the  fact  that  $280  has 
been  taxed  as  costs,  between  party  and  party  during  the 
period  of  his  solicitorship  that  his  lien  attached,  upon  the 
fund  being  realized  through  the  exertions  of  the  suc- 
ceeding solicitor  entering  upon  the  labours  of  the  first. 
This  view  derives  support  from  the  case  of  Kellett  v. 
Kelly  (h),  where  the  attorney  for  plaintiff  having  died 
in  the  progress  of  the  cause  before  any  fund  was 
realized  or  any  decree  made,  and  the  cause  was  con- 
ducted to  a  successful  issue  by  another  solicitor,  it  was 
held  that  the  representatives  of  the  deceased  solicitor 
had  a  lien  upon  the  fund  ultimately  realized  for  the 
costs  of  that  suit  due  down  to  the  time  of  the  decease. 


Judgment. 


The  language  of  Vice-chancellor  Wood,  in  Cormack 
V.  Beisly,  as  reported  in  Appeal  (c),  is  also  noteworthy  : 
he  said,  that  to  him  it  appeared  on  principle  that  the 
solicitor  who  had  last  conducted  the  suit  was  the  per- 
son who  ought  to  take  his  costs  first.  Even  if  a  soli- 
citor was  discharged  by  a  client,|he  could  not  insist 
upon  continuing  the  suit  in  order  that  he  might  work 


(a)  33  Beav.  43L       {h)  5  Ir.  Eq.  R.  34.       (c)  3  DeG,  &  J,  162, 
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1871.  out  his  lien;  nor  could  he  probably  even  then  claim 
priority  over  the  new  solicitor  who  conducted  the 
cause  to  an  end.  The  decision  was  affirmed  in  all 
respects,  by  the  Lords  Justices.  Reference  may  also 
be  made  to  F otter  v.  Hyatt  (a),  and  Mornington  v. 
Wellesley,  (h). 

The  cases  cited  by  Mr.  Hamilton  do  not  afford  any 
guidance  on  the  present  application :  they  were  cases 
where  the  question  arose  in  respect  of  a  retaining  lien 
which  is  usually  lost  when  the  papers  go  out  of  the 
solicitor's  possession,  or  where  the  suit  founded  in 
damages  and  a  compromise  was  effected  pending  liti- 
gation, the  result  of  the  suit  being  itself  doubtful,  or 
where  the  proceedings  were  under  the  English  Bank- 
ruptcy Act.  The  true  rule  to  be  deduced  from  the 
cases  is,  that|where  there  is  a  fund  in  Court  realized 
by  the  exertions  of  two  or  more  solicitors  succeeding 
each  other,  each  solicitor  contributing^  to  that  result, 
has  a  lien  upon  the  fruits  of  the  litigation.  This  lien 
exists  in  all  cases  where  the  solicitor  has  been  dis- 
charged by  the  act  of  God  or  of  his  client  before  the 
actual  realization  of  the  fund,  and  it  becomes  or  may 
be  made  operative  when  the  money  is  in  the  custody 
of  the  Court.  Brady,  C.  B.,  says,  in  Kellett  v.  Kelly 
when  a  Court  of  Equity  gets  possession  of  funds  it 
holds  them  for  the  benefit  of  the  party  who  can 
shew  that  he  has  an  equitable  title  thereto ;  and  any 
person  is  entitled  to  consider  that  the  Court  is  in 
possession  for  his  benefit  of  so  much  of  the  fund  as  he 
can  establish  a  claim  to  in  right  of  his  lien;  and 
Richards,  B.,  in  the  same  case,  "  if  the  client  discharges 
his  solicitor,  the  latter  has  a  lien  on  the  fund." 

As  to  the  scope  of  the  lien  the  cases  all  point  one 
way,  that  it  extends  to  the  costs  in  that  particular 


Judgment. 


(a)  2  y.  &  C.  112. 


(b)  4  Jur.  N,  6,. 
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suit  taxed  between  solicitor  and  client.    Following  1870. 
Cormack  v.  Beisly,  I  declare  in  favour  of  Mr.  Davis's  ^""^j^^ 
lien  to  this  extent,  out  of  the  funds  in  Court  after  Mr.    ,  v 

Eccles.  0 

Hamilton's  lien  thereon  for  his  costs  of  this  suit, 
taxed  in  the  like  wa}^  is  satisfied. 


Bradley  v.  Bradley. 

Interim  alimony. 

On  an  application  for  interim  alimony,  the  validity  of  the  alleged 
marriage  cannot  be  tried.  If  a  marriage  de  facto  is  proved,  it  is 
sufficient. 

But  to  obtain  an  order  for  interim  alimony,  the  plaintiff  must  shew  she 
is  in  want  of  means  of  support. 

When  the  parties  had  been  living  separate  for  four  year?,  and  the  wife 
did  not  allege  she  was  in  want  of  means  of  support,  and  the  hus- 
band swore  she  was  in  better  circumstances  than  be  was,  an  order 
was  refused. 

[June,  1871.] 

The  plaintiff  applied  for  interim  alimony,  alleging  statement, 
her  marriage  with  the  defendant  in  1839,  subsequent 
cohabitation  until  1867,  and  the  birth  of  eight  children^ 
issue  of  the  marriage.  The  defendant  answered,  ad- 
mitting the  cohabitation,  but  disputing  the  validity  of 
the  marriage,  and  he  now  filed  an  affidavit  to  the  same 
efiect.  On  this  ground  he  resisted  the  granting  of  an 
order. 

Mr.  Downey,  for  the  plaintiff*. 
Mr.  Delamere,  contra. 

McGrath  v.  McGrath  (a)  and  Cullen  v.  Cullen  (before 
the  late  Chancellor),  were  referred  to  in  the  course  of 
the  argument. 


[a)  2  Cham.  R.  411. 
42^V0L.  III.  CHAMB.  R. 
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1870.  Mr.  Taylor  Referee  in  Chambers, — On  an 
^^^^^^J^  application    for  interim    alimony,  the  validity  of 

Bradley  ^^^^  alleged  marriage  cannot  be  tried  and  decided. 
If  a  marriage  de  facto  is  proved,  that  is  quite  sufficient 
for  the  purposes  of  the  motion  :  McGrath  v.  McGrath 
(a),  Miles  v.  Chilton  (b),  Bird  v.  Bird  (c).  And  this 
is  so  even  in  a  suit  for  nullity  of  marriage  brought  by 
the  husband,  and  in  which  the  pretended  marriage  is 
alleged  to  have  been  procured  by  the  fraud  of  the  wife : 
Portsmouth  v.  Portsmouth  (d). 

Here  the  fact  of  a  marriage  ceremony  having  been 
performed  is  clearly  proved  by  the  production  of  the 
marriage  certificate.  Indeed  the  husband,  by  his 
answer  and  affidavit,  admits  the  marriage  ceremony, 
and  twenty-eight  years'  cohabitation.  The  ceremony 
was  performed  by  a  justice  of  the  peace,  under  the  33 
Geo.  III.,  ch.  5,  and  the  certificate  recites  that  no 
Judgment,  clergyman  of  the  Church  of  England  was  living  within 
eighteen  miles  of  the  parties,  and  that  the  previous 
notice  required  by  the  Statute  had  been  duly  given. 
The  defendant's  objections  to  the  validity  of  the  mar- 
riage are,  that  notice  was  not  given,  and  that  there 
was  a  clergyman  within  the  prescribed  distance,  so  as 
to  deprive  the  magistrate  of  the  power  of  marrying. 

The  plaintiff" 's  right  to  interim  alimony,  so  far,  is 
clear.  There  is,  however,  another  point  to  be  con- 
sidered. These  parties  have  been  living  separate  and 
apart,  for  over  four  years,  and  the  plaintiff" does  not  in  her 
affidavit  allege  that  she  is  in  any  want  of  means,  or 
that  she  requires  alimony  for  the  purposes  of  her  sup- 
port. The  husband,  in  his  affidavit,  states  positively 
that  the  plaintiff*  is  in  far  better  circumstances  than 
he  is.    He  says,  that  when  they  separated,  he  gave  her 


(o)  2  Cham.  R.  411. 
(c)  1  Lee,  213. 


[b)  6  Notes  of  Cases.  642, 
{d)  3  Add.  67. 


CHANCERY  CHAMBERS  REPORTS. 


331 


$400  and  the  household  furniture,  and  that  she  is  now  1871. 
keeping:  a  boarding-house,  with  from  eierht  to  fifteen  ' 

^  ^  ^        .  .  ^  .  ^  Bradley 

boarders :  that  she  owns  a  lot  of  land  on  which  is  a  ^^ 

l?radl«y. 

valuable  quarry,  from  which  she  derives  a  considerable 
income ;  that  she  has  money  to  a  considerable  amount 
invested  at  interest ;  and  that  she  has  stated  she  has 
more  money  to  loan.  All  this  is  not  denied,  and,  as  it 
is  not,  following  Goodheim  v.  Goodheim  (a),  I  must 
decline  to  make  any  order  for  alimony  pendente  lite. 


Robertson  v.  Grant. 

Garnishee  proceedings — Costs  of  parties  unnecessarily  served — Trial  of  a 
matter  of  fact — Stamp  Act — Equitable  assignment. 

When  a  party  unneceBsarily  served  with  a  notice  of  motion  appears 
thereon,  he  will  be  allowed  his  costs. 

A  Judge  of  the  Court  will,  when  it  appears  conducive  to  the  interest 
of  suitors,  and  a  saving  of  expense,  instead  of  directing  an  issue, 
himself  try  a  question  of  fact  arising  on  an  application  before  him 
in  Chambers. 

A  garnishee  order  granted  by  the  Court  on  an  application  in  Cham- 
bers is  regular. 

Where  a  party  gave  a  draft  on  a  corporation  indebted  to  him,  but  the 
proper  stamps  were  not  on  the  draft  when  the  same  was  discounted, 
and  the  holder  neglected  to  put  on  double  stamps  as  required  by  the 
Statute,  it  was  held  not  to  constitute  an  equitable  assignment  of  the 
fund  of  the  drawer  in  the  hands  of  such  corporation.  But  the 
drawer  having  written  to  the  corporation  directing  them  to  pay  the 
amount  of  such  draft  from  the  fund  coming  to  him,  such  letter  was 
held  to  constitute  a  good  equitable  assignment, 

[May,  1870.] 

The  points  stated  in  the  head-note  arose  out  of  certain 
garnishee  proceedings,  in  which  the  plaintiff  was  the 
judgment  creditor,  the  defendant  the  judgment  debtor — 


(a)  2  Sw.  &  Tr.  250. 
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1871.  a  sura  due  the  defendant  was  attached  in  the  hands  of 
""■^ — '  the  garnishee  under  an  order  issued  in  Chambers — the 

lobertson        ^  i       .    i  i   i  i  i 

V.  order  was  served  on  the  ludgment  debtor,  and  the  srar- 
nishee,  who,  with  a  third  party  claiming  the  fund 
under  an  assignment,  appeared  to  oppose  the  order,  the 
matter  came  on  to  be  heard  before  Strong^  V.  C. 

Mr.  Holmested  and  Mr.  T.  Moss  appearing  for  the 
plaintiff.  Mr.  A.  Hoskin  and  Mr.  J.  Moskin,  for  the 
claimants,  the  assignees,  and  Mr.  Cooper,  for  the  judg- 
ment debtor. 


On  the  argument'of  the  matter  in  Chambers,  a  ques- 
tion arose  as  to  the  bona  fides  and  the  sufficiency  of 
the  assignment,  which  it  was  considered  the  affidavit, 
evidence,  and  depositions,  did  not  satisfactorily  settle — 
the  judge  therefore  directed  the  matter  to  be  tried  before 
him  sitting  in  Court. 

statemen  t 

The  case  accordingly  came  on  for  argument,  on  the 
day  appointed,  all  the  parties  appearing  by  the  above 
named  counsel. 

A  suggestion  was  made  as  to  the  jurisdiction  of  this 
Court  in  garnishee  matters,  when  it  was  conceded  that 
the  jurisdiction  existed. 

A  question  arose  as  to  the  want  of  notice  of  the  assign- 
ment to  the  garnishees.  On  this  ^point  the  following 
authorities  were  cited  : — Watts  v.  Porter  (a),  Beave^i  v. 
Oxford  (6),  Nlcliolls  v.  Roseman  [e),  Pickering  v.  Ilfra- 
combe  (d),  Simpson  v.  Prothero  (e),  HirscJi  v.  Qoate  (f). 

Counsel  for  the  plaintiff  conceded  the  point. 


{a)  23  L.  J.  N.  S.  Q.  B.  357.       {d)  L.  R.  3  C.  P.  235,  249, 
(6)  6  D.  Mc  &  a.  492.  [e]  26  L.  J.  N.  S.  Chan.  671. 

(c)  5  C.  B.  N.  S.  480.  (/)  25  L.  J.  C.  P.  315. 
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The  question  of  the  sufficiency  and  bona  fides  of  the  1871. 
assignment  having  after  the  examination  of  witnesses  ^^^^"^^ 
and  argument  been  decided  in  favor  of  the  assignees,  ^j^^^ 
the  order  was  set  aside  with  costs. 

Mr,  Cooper,  on  the  part  of  the  judgment  debtor,  asked 
for  costs. 

This  was  opposed  on  the  ground  that  the  judgment 
debtor  was  an  unnecessary  party  to  the  proceedings,  he 
attended  at  the  risk  of  costs. 

Mr.  Cooper  cited  Clarice  v.  Simpson,  L.  E.  6  Eq.  336. 

On  the  question  of  what  constitutes  an  equitable 
assignment,  the  following  cases  were  cited  :  Farquhar  v. 
City  of  Toronto  (a),  Douglass  v.  Davidson  (5),  Uxparte 
Smith  (c),  Robertson  v.  Nesbet  [d).  The  following  were 
also  referred  to  in  the  course  of  the  argument :  Bost- 
wicJc  V.  SJiortiss  ( /),  McLean  v.  Bentley  {g),  Bowman 
V.  Bowman  (h),  Be  English  (z). 

Strong,  Y.  C. — At  the  close  of  the  argument*  I  judgmsnt. 
expressed  the  opinion,  which  a  subsequent  perusal  and 
consideration  of  the  evidence  has  only  strengthened, 
that  Messrs.  Campbell  &  Cassells  acted  in  perfect  good 
faith  in  making  the  advance.  I  think  the  draft  was  not 
sufficiently  stamped.  Mr.  Campbell  says  the  instrument 
had  not  the  stamps  cancelled  when  it  came  into  the 
possession  of  his  firm,  and  that  they  were  subse- 
quently cancelled  either  by  himself  or  Mr.  Cassells. 
The  Statute  in  such  a  case  (31  V.  ch.  9,  sec.  11)  clearly 
requires  double  stamps,  which  ought  therefore  to  have 


(a)  12  Grant  189.  (b)  lb. 

(c)  3  Swan  393.  (d)  L.  R.  3  C.  P.  264. 

{e)  lb.  138.  (/)  1  Ch.  Cham.  R.  69. 

(ff)  lb.  197.  (h)  lb.  172. 
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1871.    been  afSxed  :  Lowe  v.  Hall  {a).    As  to  the  letter  of  the 

^-'"^''^  25th  March,  18T0,  I  think  beyond  all  question  it  con- 
Robertson     .  .  ,  *^ 
Grant     ^titutcd  a  good  equitable  assignment :  and  as  such  I  do 

not  think  it  can  be  said  to  be  an  instrument  which 
requires  to  be  stamped,  as  a  bill  of  exchange  or  draft, 
within  section  2  of  the  Stamp  Act  of  1867 :  Diplock  v. 
Hammond  [h).  I  am  therefore  of  opinion  that  this 
motion  must  be  refused  with  costs.  I  think  the 
defendant  is  entitled  to  his  costs  on  the  authority 
of  Clarice  v.  Simpson  {c),  to  which  I  have  been  re- 
ferred by  Mr.  Cooper.  I  understood  all  parties  to 
Judgment.  ^^^^^  ^^^^  •£  j  (;[etermined  that  there  was  a  good  assign- 
ment the  attaching  order  should  be  discharged ;  and  if  I 
am  correct  in  this  understanding,  the  order  to  be  drawn 
np  on  this  motion  may  discharge  it  accordingly. 


City  Bane  v.  Maulson. 

Trustees  accounts — Liability  of  co-trustees  for  acts  of  agents,  <kc — 
Interest,  &c — Com.'pensation  to  trustees. 

A  trastee  is  bound  to  exercise  a  prudent  supervision  over  the  acts  of 
an  agent,  or  a  co-trustee  appointed  or  acting  as  agent  or  manager, 
for  his  co-trustee;  and  where  he  neglects  this  duty  he  makes 
himself  liable  for  losses  occurring  through  the  acts  of  §uch  agent 
or  manager. 

But  a  tiustee  in  this  position  was  not  held  liable  for  moneys  received 
by  the  agent  or  co-trustee  acting  as  manager,  which  were  not  enter- 
ed on  the  books  (to  which  the  trustee  charged  had  access)  and 
which  he  could  not  have  discovered  by  any  vigilence  he  might  have 
used. 

A  trustee  is  liable  for  the  acts  of  an  agent  in  whose  appointment  he 
has  concurred,  and  whose  defalcations  would  have  been  discovered 
by  an  ordinary  inspection  of  the  books  kept  by  him. 


(a)  20  U.  C.  C.  P.  244.  [b)  5  DeG.  McN.  &  G.  320. 

(c)  6  L.  R.  Eq.  336. 
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Where  compensation  was  given  to  trustees  by  the  trust  deed,  not  in  a  1871. 

lump  sum,  and  they  had  failed  in  some  points  of  their  duty,  the  v,.(i»-v-i^ 

Master  did  not  consider  that  he  could  deprive  them  of  compensa-  City  Bank 

tion,  but  held  that  he  could  determine  on  tlie  value  of  the  work  Mauison. 
done,  and  make  a  corresponding  allowance. 

Interest  held  to  be  allowable,  on  a  preferred  debt  consisting  of  drafts 
and  promissory  notes  from  the  date  until  paid,  and  pending  suit. 

[May,  1871.] 

The  bill  was  by  a  creditor  on  behalf  of  himself  and 
other  creditors.  It  was  shewn  that  there  was  a  deficiency 
in  the  assets  of  about  $4000.  The  defendant  Woodside 
set  up  that  his  co-trustee  Mauison  received  the  money, 
and  that  he,  Woodside,  was  not  liable  for  it.  The 
former  Accountant,  Mr.  Turner,  had  ruled  that  Wood- 
side  was  liable  for  the  money.  The  books  shewed  the 
money  to  be  in  the  hands  of  the  assignee  {Mauison), 
Mr.  Woodside  had  joined  in  bringing  in  his  accounts 
charging  the  trustees  with  the  sum  of  $4,405.05,  but  he 
hyd  personally  kept  no  accounts,  but  merely  brought  in  statement, 
his  accounts  as  they  appeared  in  the  books  of  Mauison. 

Mr.  Stephens,  for  Woodside,  urged  that  upon  these 
facts  his  client  was  not  liable,  that  it  appeared  beyond 
question,  that  he  never  received  the  money  ;  that  Maui- 
son was  the  acting  manager  ;  that  Woodside  had  been 
sufficiently  vigilant,  and  when  he  found  there  was  a  like- 
lihood of  loss  he  took  steps  against  Mauison  and  Ibad 
him  stopped  from  receiving  any  further  moneys,  and  the 
creditors  at  a  meeting  had  ratified  what  he  had  done. 
He  could  not  by  any  ordinary  diligence  have  discovered 
Mauison  §  misdealing ;  the  money  received  was  from 
accounts  of  an  ordinary  business,  none  from  rents,  he 
therefore  argued  that  Woodside  was  not  liable  for  Maui- 
son s  defaults,  nor  for  those  of  MoKee  ;  the  trustees 
should  be  allowed  5  per  cent,  on  the  total  receipts ;  that 
$738  should  be  allowed  to  Mr.  Boomer  for  balance  of 
salary  in  winding  up  his  business ;  that  interest  on  pri- 
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1871.  vileged  claims  run  after  the  date  of  assignment  [a). 
^^^^^^^  Maulson  was  reported  to  be  in  good  circumstances  and 
Mauison.  was  made  trustee  with  the  intention  that  he  should  be 
the  managing  man,  and  there  was  no  want  of  vigilance 
in  permitting  him  to  be  so,  each  trustee  had  the  right  to 
collect  money,  and  one  is  not  liable  for  the  receipts  of 
the  others  unless  negligence  is  shewn. 

The  accounts  consisted  of  numerous  small  accounts, 
Maulson  was  paying  out  sundry  moneys  and  it  was  im- 
possible that  Woodside  could  know  that  all  was  not  going 
on  right.  More  than  ordinary  diligence  must  have  been 
exercised  by  Woodside  if  he  was  to  check  Maulson  s 
conduct ;  the  deficiency  arose  in  the  later  months ;  all 
went  right  for  some  time,  distinct  negligence  must  be 
proved  to  charge  Woodside  '. 

As  to  liability  on  McKee's  account,  the  creditors  ap~ 
statement,  provcd  of  McKee  §  appointment,  and  this  took  away  any 
responsibility  of  trustees,  unless  notice  of  default  was 
traced  or  properly  imputed  to  the  trustees. 

As  to  remuneration  of  trustees,  no  negligence  is  shewn 
on  the  trustees'  part.  The  trust  deed  provides  for  pay- 
ment and  the  appointment  of  assistants.  Compensation 
should  certainly  be  made  for  moneys  received  by  Mc- 
Pherson  and  Boomer. 

Mr.  Morphy, — We  seek  to  make  Woodside  liable  for 
money  received  by  3faulson,  of  moneys  not  acounted  for, 
dobts  which  were  lost,  as  well  as  money  received.  As  to 
the  alleged  exoneration  of  Woodside  by  the  creditors  at 
a  meeting,  it  is  not  shewn  that  all  the  creditors  attended 
such  meeting,  nor  that  it  Avas  called  to  exonerate  Mr. 
Woodside  ;  it  was  not  called  to  receive,  and  pass  a  report 
that  one  trustee  had  embezzled  the  money,  and  that  the 


(a)  Lewin  on  Trusts,  489,  Hill,  341 
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other  was  to  be  excused.  It  was  not  shewn  that  Wood-  1871. 
side  was  exonerated  from  seeing  that  McKee  did  his 
duty.  No  minutes  or  resolution  of  the  meeting  are  pro- 
duced to  shew  that  the  meeting  approved  of  Woodsides 
course  ;  it  was  his  business  to  look  at  the  cash  books  of 
Maulson  in  which  these  entries  occur,  and  his  not  doing 
so 'is  negligence  ;  he  pleads  he  was  ^passive  trustee  ;  he 
had  no  right  to  be  passive,  and  ran  his  own  risk  by  being 
so ;  the  same  remarks  apply  to  3IcKees  deficiency.  As 
to  remuneration,  T  do  not  object  to  remuneration  on  the 
collection  of  moneys,  if  the  money  is  forthcoming.  But 
where  trustees  neglect  their  duty  and  make  a  suit  neces- 
sary, they  should  not  iu  strictness  get  any  commission, 
trustees  must  perform  their  duty  to  the  letter  if  they 
are  to  get  an  allowance,  they  ask  commission  on  money 
improperly  retained. 

Mr.  Boyd,  Master  in  Ordinary. — For  the  moneys  Judgment, 
appearing  in  the  trustees  account  filed,  the  defendant, 
irooc?si(^g,  is  responsible  in  a  three -fold  aspect  of  the 
case.  The  very  frame  of  the  account  and  of  the  accom- 
panying affidavit  of  verification  is  a  manifest  admis- 
sion of  the  joint  receipt  of  the  money  in  question  by 
both  trustees :  Herion  v.  Brocldehurst,  (a).  But  it  is 
alleged  by  Mr.  Stephens,  that  the  evidence  shews  that 
these  moneys  were  not  actually  received  by  Woodside 
but  by  Maulson ;  and  the  strongest  piece  of  evidence 
pointing  in  this  direction  is  found  in  the  depositions 
of  Maulson,  taken  before  the  Accountant  on  8th  May, 
1867,  in  the  suit  of  Gordon  v.  Bryson,  where  he  says, 

Until  McKee  was  appointed  I  acted  solely  as  the 
manao'er."  If  this  was  the  result  of  an  arrano^e- 
ment  between  the  trustees  (and  this  might  be  a 
reasonable  deduction  from  all  the  evidence,)  whereby 
the  management  was  left  exclusively  in  Maulson' s 
hands,  then,  according  to  a  well-established  rule. 


(a)  29  Beav.  504. 
43 — VOL.  III.  OHAMB.  R. 
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1871,  Woodside  would  be  responsible  for  Maulson' s  acts 
'-"^'^^^^  as  ao'ent  of  the  trustees.    In  Hure  v.  Prinqle  (a),  Lord 

City  Bank  °  ^      \  y> 

V.      Cottenham  defines  the  rule  thus  : — "  The  appointment 

Maulson.  ^ 

of  one  trustee  to  act  as  manager  would  not  per  se 
make  the  other  trustee  responsible  for  his  acts,  but  it 
would  make  the  trustee  so  appointed  the  agent  of  the 
other  trustees  and  render  them  responsible  for  his  acts 
so  far  as  they  would  have  been  responsible  for  the  acts 
and  receipts  of  a  stranger  appointed  to  such  office." 
See  also  Toplis  v.  Harrell  (6)  :  and  Micklehnrgh  v. 
Parker  (c).  The  question  in  such  case  to  determine 
Woodsides  liability  would  be,  did  he  exercise  a  vigi- 
lant oversight  over  the  dealings  of  Maulson  ^  In  re- 
ference to  the  employment  and  supervision  of  agents 
Lord  Hardwick  lays  it  down  that  the  trustee  is  to  act 
prudently  for  the  trust  as  for  himself,  and  according 
to  the  usage  of  business ;  and  that  if,  notwithstanding, 
loss  occurs  he  shall  not  be  charged  because  he  has  acted 
Judgment.  usual  method  of  business  (d).    Now  here  the 

manager's  books  shewed,  various  sums  of  money  re- 
ceived by  Maulson,  which  were  not  paid  in  to  the 
trustees  account  at  the  bank.  Mr,  Woodside  being 
agent  of  the  bank,  had  constant  access  to  that  account 
as  well  as  to  Maulson's  books  :  the  usual  method  of 
business  would  have  been  to  have  compared  the  two 
accounts  and  have  checked  Maulson' s  dealings  there- 
by. Mr.  Woodside  knew  that  the  very  purpose  of 
the  trust  was  to  get  in  the  assets  of  the  Boomer 
estate  as  soon  as  possible  for  the  benefit  of  creditors, 
and  the  usual  method  of  business  would  have  been 
from  time  to  time  to  look  at  Maulson's  books  to  see 
what  progress  was  being  made.  Any  such  inspection 
of  Maulson' s  books  would  have  disclosed  the  fact  of 
the  retention  of  the  trust  moneys  by  him,  and  it  was 
a  duty  cast  upon  Woodside,  the  neglect  or  the  perfunc- 
tory performance  of  which  fixes  him  with  liability. 


(a)  8  CI.  &  Fin.  288. 
(c)  17  Gr.  503. 


(5)  19  Beav.  423. 

{d)  Exp.  Belchier :  Amb.  219. 
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But  again,  if  Maulsoihs  management  was  not  the  1871. 
result  of  any  arrangement  between  the  trustees,  but  ^TJJ^^ 
merely  the  undesigned  action  of  one  trustee  exercising  ^^^^^^^^ 
the  power  he  unquestionably  has  of  getting  in  the 
trust  fund  without  the  privity  of  the  other,  then  the 
argument  is,  that  only  one  trustee  having  collected  the 
money,  the  other  not  having  received  it,  is  not  liable. 
The  old  cases  cited  for  the  defence  have  been  consi- 
derably modified  by  later  decisions,  and  the  present 
rule  is,  that  if  a  trustee  knowing  of  a  breach  of  trust 
by  his  co-trustee,  or  having  the  means  of  knowledge 
by  the  exercise  of  ordinary  vigilance,  stands  by  and 
permits  such  breach  of  trust  to  go  on,  he  is  account- 
able therefor,  equally  with  the  person  actively  guilty : 
Booth  V.  Booth  (a);  Taylor  v.  Millington  (6);  Styles 
v.  Guy  (c) ;  LarJcin  v.  Armstrong  (d)  ;  Sovereign  v. 
Sovereign  (e).  In  a  late  case  before  James,  V.  C, 
Joint  Stock  Discount  Co.  v.  Brown  (/),  it  was  held 
that  a  director  of  the  Company  otherwise  innocent,  judgment, 
was  answerable  for  breaches  of  trust  committed  by  other 
directors,  of  which  he  was  aware,  and  against  which 
he  merely  protested.  Now,  in  the  present  case  a  duty 
devolved  upon  Mr.  Woodside,  of  looking  at  the  books 
kept  by  Maulson,  and  of  bestirring  himself  in  some 
measure  in  the  business  of  the  trust.  These  books  v/ould 
have  disclosed  that  the  moneys  received  were  not  being 
properly  and  punctually  paid  into  the  bank ;  it  lay 
upon  him  to  find  this  out  from  the  books  of  the  trust, 
and  to  put  a  stop  to  it ;  and  herein  failing,  the  negli- 
gence is  sufiicient  to  render  him  chargeable  for  the 
loss  resulting  from  malversations  which  could  have 
been  so  easily  discovered  and  remedied.  (In  his  answer 
in  Gordon  v.  Bryson,  Woodside  admits  having  ex- 
amined the  books  of  the  estate.) 

This  is,  however,  in  my  view,  the  limit  of  his  liabi- 


{a)  1  Beav.  125.  {b)  4  Jur.  N.  S.  204.  (c)  1  Mc.  &  G.  422. 
{d)  9  Gr.  401.  (e)  15  Gr.  559.  (/)  17  W.  R.  1037. 


340 


CHANCERY  CHAMBERS  REPORTS. 


1871.  lity,  on  this  branch  of  the  case.  As  to  moneys  allowed 
on  the  surcharge  which  do  not  appear  in  the  books  of 
the  trust,  there  is  no  evidence  to  warrant  charging 
Mr.  Woodside  therewith.  It  is  not  to  be  presumed  that 
if  he  asked  Maulson  about  them  any  confession  or 
revelation  would  have  followed.  No  notice  or  means 
of  knowledge  is  brought  home  to  the  trustee  sought  to 
be  inculpated  :  Williams  v.  Nixon  (a) ;  Lumley  v. 
Sherburne  (6). 

In  Turquand  v.  Marshall  (c),  Lord  Romilly  says, 
"  I  am  of  opinion  that  the  directors  v/ho  may  not  have 
examined  the  books,  must  be  taken  to  be  liable  for  all 
the  consequences  which  would  properly  flow  from  the 
fact,  if  they  had  been  acquainted  with  the  contents  of 
them.  It  was  their  duty  to  be  so  acquainted,  and  it 
was  a  duty  which  they  had  undertaken  to  perform  by 
becoming  directors." 


Judgment. 


As  to  the  loss  of  moneys  resulting  from  McKee's 
defalcations,  Mr.  Woodside  is  responsible  therefor  upon 
the  evidence.  The  trust  deed  gives  express  power  to 
appoint  agents.  Then  the  trustee's  duties  are  two-fold ; 
first,  to  exercise  his  best  judgment  and  discretion  in 
choosing  a  proper  and  responsible  person ;  second,  to 
maintain  vigilant  superintendence  over  the  dealings  of 
the  agent  after  his  appointment :  Home  v.  Pringle  (d). 
Now,  the  action  of  the  meeting  of  creditors  may  be 
assumed  to  have  warranted  Mr.  Woodside  in  continuing 
McKee  as  the  actuary  and  manager  of  the  estate  so  far 
as  suitability  was  concerned,  but  it  certainly  did  not 
relieve  the  trustees  from  using  diligence  in  supervising 
the  agent's  doings :  See  Killre  v.  Sneyd  (e).  An  in- 
spection of  the  books  kept  by  3fcKee  would  have 
shewn  that  something  was  wrong,  and  would  have  no 

(a)  2  Beav.  472.  (b)  2  W.  &  T.  L.  C.  778  &  Am.  Notes, 

(c)  L.  R.  6Eq,  at  p.lSO.       (J)  CI.  &  Fin.  287. 

(g)  2  Moll.  pp.  199,  200. 
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doubt  led  to  his  detection  and  removal.    Mr.  Gordon's    1871 . 


If  the  trustees  had  examined  the  books  they  would 
have  seen  that  they  were  not  properly  kept.  Any 
ordinary  inspection  would  have  revealed  this.  The 
conclusion  is,  that  this  class  of  losses  occurred  in  con- 
sequence of  an  unwarranted  and  improvident  reliance 
being  placed  upon  the  agent  by  the  trustees. 

As  to  compensation,  the  deed  expressly  provides 
that  the  trustees  may  retain  and  reimburse  themselves 
a  reasonable  compensation  for  their  services  in  and 
about  the  trust,  as  a  first  charge.  If  by  the  deed  one 
lump  sum  were  to  be  paid  to  the  trustees  for  their 
personal  services,  it  may  be  they  would  require  to 
shew  performance  to  the  letter  to  entitle  them  to 
receive  it,  but  when  the  remuneration  is  provided  for 
as  in  this  case,  it  is  for  the  Master  to  determine  upon 
the  value  of  the  work  done,  and  make  a  corresponding- 
allowance  :  Ellison  v.  Airey  (a)  ;  Willis  v..  Kibble  (h) ; 
Jackson  v.  Hamilton  (c).  They  do  not  forfeit  all 
right  to  compensation  because  they  have  failed  in 
some  points  of  their  duty.  In  arriving  at  the  amount, 
the  decisions  touching  commission  to  trustees  under 
the  statute,  will  afford  safe  guidance :  see  Robinson 
V.  Pett  (d).  If  a  memorandum  is  made  out  by  the 
solicitors,  of  the  amounts  collected  by  each  trustee, 
distinguishing  between  sums  in  the  accounts  and  sur- 
charged, and  the  liability  wherefor  was  disputed,  and 
also  of  the  amounts  paid  out  by  each  ti'ustee,  with  the 
dates  of  the  large  amounts,  I  shall  upon  this  being 
laid  before  me  fix  the  compensation. 

Interest  at  six  per  cent,  should  be  charged  upon  all 
the  moneys  set  forth  in  the  trustees  account  not 
properly  applied^  but  no  interest  should  be  charged 


evidence  is,  that  31cKee's  books  were 


City  Bank 


(a)  1  Ves.  Sr.  115. 
(c)  3  J.  &  Lat.  702. 


(6)  1  Beav,  559. 

(d)  2  W.  &  T.  L,  C.  Am.  Notes. 
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1871.  upon  the  sums  appropriated  by  McKee  :  Sovereign  v. 
"""■"■v — '  Sovereign  (a). 

City  Bank  ^      v  / 

V. 

I  declined  to  entertain  Mr.  Boomers  claim  for  com- 
pensation at  the  argument.  The  law  is  distinct  upon 
the  point  as  laid  down  in  Worrall  v.  Harford  (h), 
where  Lord  Eldon  held  that  the  indemnity  of  the 
trustees  under  a  deed  of  trust  does  not  give  the  per- 
sons employed  by  them  a  right  as  creditors  against 
the  trust  fund,  and  this,  apparently,  even  though  the 
trustees  are  charged  not  to  be  solvent. 

With  regard  to  the  premiums  paid  on  the  life  policy, 
they  should  be  allowed  to  Woodside,  if  he  consents 
that' the  moneys  to  be  realized  therefrom  be  applied  on 
Maulson' s  defalcations,  with  which  he,  Woodside,  is  not 
chargeable.   Otherwise,  they  will  be  disallowed  to  him. 

There  remains  the  question  raised  by  the  plaintiff 
Judgment.  ^j^^  Govdon-Bryson  transactions.  The  costs  of 
that  litigation,  as  I  understand,  were  disposed  of  on 
further  directions ;  if  so,  the  matter  is  surely  res  ju- 
dicata, and  not  now  to  be  agitated  by  the  present 
plaintiffs,  who  were  co-plaintiffs  in  that  suit.  It  is 
clear  upon  all  the  facts  that  Woodside  should  not  be 
be  charged  with  the  loss  in  that  affair.  The  Bryson 
liability  arose  when  Maulson  kept  the  books  and 
received  the  moneys.  It  appears  that  through  his 
bad  book-keeping  he  claimed  in  the  books  several 
hundred  dollars,  between  $600  and  $900,  according  to 
the  different  views  presented,  more  than  was  really 
found  to  be  due.  But  I  think  the  main  difficulty  was 
with  Bryson,  who  claimed  that  less  than  $2768  was 
due,  whereas  the  true  amount  was  nearly  double  that. 
The  evidence  does  not  lead  me  to  think  that  even  had 
the  books  been  right,  the  mutual  account  could  have 
been  adjusted  without  a  suit.    Woodside  is  not  to  be 


(a)  15  Gr.  5G3. 


(b)  8  Ves.  4. 
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charged  because  his  co-trustee  omits  something  from  1871. 
the  books,  unless  the  knowledge  or  the  means  of 
knowledge  of  that  omission  is  brought  home  to  him. 
Again,  it  appears  that  no  information  could  be  ob- 
tained from  Maidson,  because  at  the  time  his  memory 
was  gone,  had  this  not  been  so,  he  might  have  cleared 
the  matter  up,  but  still  I  do  not  [think  a  suit  would 
have  been  avoided. 


Bryson's  evidence  is  clear  and  uncontradicted  that 
no  good  would  have  resulted  from  the  assignees  suing 
for  the  amount.  It  would  only  have  hastened  his 
suspension.  His  evidence  also  shews  that  if  Mr. 
Furloiu  had  not  postponed  the  sale  by  the  sheriff, 
enough  would  probably  have  been  realized  to  satisfy 
the  execution.  And  he  states  further,  that  if  the 
claim  had  not  been  pressed  by  the  receiver  the  whole 
amount  would  have  been  paid.  Here  then  is  an  accu- 
mulation of  circumstances  in  evidence  before  me,  judgment, 
which  renders  it  impossible  to  say  that  Woodside 
has  so  failed  in  duty  that  he  should  make  good  all 
or  any  of  the  loss  occasioned  by  the  Gordon  and 
Bryson  suit. 

Another  point  was  touched  upon,  but  not  much 
pressed  by  the  defendant,  namely,  whether  interest 
should  run  upon  the  preferred  debt  of  the  plaintiffs  to 
the  time  of  payment,  or  only  to  the  date  of  the  assign- 
ment. Where  the  debt  is  especially  one  expressly  carry- 
ing interest,  no  doubt  the  interest  runs  to  the  period 
of  distribution :  BatemanY.  Margerison  (a).  The  pre- 
ferred debt  in  this  case  consists  of  drafts  and  promis- 
sory notes,  upon  v»^hich,  by  implied  contract  and  by 
custom,  interest  runs  from  the  time  of  payment : 
Laing  y.  Stone  (h) ;  Upton  v.  Lord  Ferrers  (c)  ;  and 
the  principle  of  the  decision  at  the  EoUs  affirms  the 


(a)  16  Beav  477. 


(b)  2  M.  &  K  561. 

(c)  5  Ves.  801. 
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1871.  right  to  interest  till  the  debt  is  paid.  It  was  not  at 
first  the  practice  of  the  Master  to  allow  interest  on 
promissory  notes,  but  when  this  course  was  adopted 
at  law,  equity  followed  :  Bell  v.  Free  {a) ;  Parker  v. 
Hutchinson  (6) ;  Uptoji  v.  Lord  Ferrers  (c)  ;  Loivndes 
V.  Collens  (d).  At  law  the  jury  is  directed  to  give  in- 
terest and  have  no  discretion,  and  in  that  view  in- 
terest is  in  ordinary  cases  an  inseparable  incident  of 
bills  of  exchange  and  promissory  notes,  from  the  time 
they  fall  due.  Litligovj  v.  Logan  (e).  The  interest 
will  also  run  pending  suit,  no  matter  what  the  length 
Judgment.      Wj^q  ;  Reilly  V.  Fitzgerald  (/). 


Beaty  v.  Radenhurst. 

Sale  vnder  decree — Settling  advertisement. 

Under  a  decree  for  the  sale  of  land  or  a  competent  part  thereof,  in 
it  is  the  mortgagor's  duty  to  see  to  the  parcelling  out  of  the  land 
directed  to  be  sold,  and  if  the  mortgagor  considers  that  too  much 
is  offered  he  should  urge  the  objection  at  the  time  of  settling  the 
advertisement,  and  it  should  be  stated  in  the  advertisement  that 
the  unsold  lots  will  be  withdrawn  from  sale  when  the  debt  is 
realized,  if  that  course  is  intended  to  be  taken. 

The  confirmation  of  a  sale  may  be  opposed  hefore  the  Master,  and 
the  sale  disallowed  on  grounds  which  would  afford  material  for  a 
motion  to  set  aside  the  sale. 

Where  the  confirmation  of  a  sale  is  opposed  on  the  grounds  of  there 
having  been  an  unnecessary  number  of  lots  sold,  the  purchaser 
should  be  notified. 

Semble,  the  objection  will  not  prevail  against  an  innocent  purchaser, 
when  urged  against  the  confirmation  of  the  report  on  sale. 

[May,  1871.] 

In  this  case  certain  lands  were  directed  to  be  sold, 
and  the  Master  directed  them  to  be  sold  in  lots, 
according  to  a  plan  produced.    The  defendants  were 

(a)  1  Sw.  90.  (b)  3  Ves.  34.  (c)  5  Ves.  801. 

{d)  17  Ves.  27.         (e)  Ceo.  Coop  29. 

(/)  Pr.  R.  temp.  Sugdea  122,  S.  C.  6,  I.  Eq.  R.  335.  . 
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represented  on  the  settling  of  the  advertisement  for  1871. 
sale,  but  whilst  urp'in^  that  the  lots  should  be  divided  — 
accordins:  to  another  plan  previously  reofistered,  did  „ 

^  ^  .  Radeuhurst. 

not  then  contend  that  more  land  was*  being  offered  for 
sale  than  was  necessary  to  pay  the  plaintiff's  claim. 
The  lots  when  sold  realized  more  than  the  plaintiff's 
claim,  and  on  the  settling  of  the  report  on  sale  the 
confirmation  of  the  report  was  opposed  on  the  grounds 
that  the  last  lob  sold  was  irregularly  and  improperly 
sold,  and  that  the  sale  should  have  been  stopped. 

Mr.  Smart,  for  the  plaintiff. 

Mr.  Cooper,  for  the  defendants,  cited  Barker  v. 
Eccles  {a). 

The  purchaser  was  not  represented,  not  having  been 
notified. 

Mr.  Boyd,  Master  in  Ordinary. — The  purchaser  Judgment, 
here  is  a  stranger  to  the  suit — -an  innocent  person 
against  whom  on  an  application  to  set  aside  the  sale,  the 
Court  always  "finds  it  difilcult  to  interfere."  Per 
YanKoughnet,  C,  in  McAlpiae  v.  Young  (b).  The 
confirmation  of  the  sale  as  to  tliQ  last  parcels  sold 
is  opposed  by  the  defendants  who  were  present  at  the 
settling  of  the  advertisement,  who  must  be  taken  to 
have  then  informed  themselves  of  the  likelihood  of  the 
property  realizing  enough,  or  more  than  enough,  to 
satisfy  the  plain  tift''s  claim.  The  purchaser  is  not 
be.fore  me,  and  that  of  itself  is  a  fatal  objection  against 
his  being  deprived  of  his  right  as  highest  bidder, 
behind  his  back  (c).  At  first  I  doubted  my  juris- 
diction, but  in  Bodgers  v.  Badgers  (d)  the  confirmation 
of  a  sale  was  opposed  before  the  Master  and  the  oppo- 
sition allowed  by  him  in  matters  that  could  have 

(a)  17  Grant  281.  (5)  2  Cham.  E.  171. 

(c)  See  Gen.  Ord.  388.  {d)  13  Gr.  143. 

44~- VOL.  III.  CHAMB.  R. 


CHANCERY  CHAMBERS  REPORTS. 


1871.  been  used  on  a  motion  to  set  aside  the  sale  under  the 
General  Orders.  This  is  a  precedent  for  the  present 
application. 


Beaty 

T. 

Radenhurst, 


Judgment. 


The  defendants  rely  upon  the  final  order  pro- 
viding for  a  sale  of  the  premises  or  a  competent  part 
thereof/'  and  cite  the  language  of  the  Chancellor,  in 
Barker  v.  Eccles  {c),  that  the  sale  should  always  be  of 
only  of  so  much  of  the  mortgaged  premises  as  will 
suffice  to  satisfy  the  mortgage  debt.  The  manifest 
meaning  of  the  Chancellor  is,  that  there  is  to  be  onty 
one  advertiseiyient  and  one  sale,  and  that  if  enough  to 
satisfy  the  mortgage  debt  is  made  out  of  one  or  more 
of  several  parcels  offered,  the  rest  should  not  be  sold. 
In  such  a  case  I  suppose  it  would  be  the  duty  of  the 
vendor's  solicitor  to  satisfy  himself  that  enough  was 
realized,  and  to  withdraw  the  parcels  not  required  to 
be  sold.  But  this  I  think  he  could  not  rightly  do, 
unless  an  express  reservation  to  that  etfect  were  made 
on  settling  the  advertisement,  and  duly  published  for  the 
information  of  all  parties  and  the  public.  In  the  pre- 
sent case  there  was  no  such  reservation,  and  there  was 
in  fact,  no  stoppage  of  the  saie  and  no  withdrawal  of 
any  of  the  lots  advertised  to  be  sold.  How  can  a  pur- 
chaser without  notice,  be  deprived  of  his  rights  under 
the  standing  conditions  of  sale  of  this  Court  ?  The 
defendants  might  have  attended  the  sale,  and  given 
the  audience  notice  of  their  present  contetition.  They 
might  have  bid  in  the  lots  which  they  now  claim" 
should  not  have  been  sold.  They  might  have  had 
the  advertisement  settled  so  that  purchasers  would 
have  been  notified  that  upon  a  certain  amount  being 
realized  no  more  lots  would  be  offered. 

Here  we  find  that  the  same  person  is  the  highest 
bidders  for  several  lots,  which  it  is  contended  were  im- 
properly sold,  enough  being  realized  without  them.  Now, 


(c)  17  Gr.  281. 
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if  this  contention  were  to  prevail  and  the  Court  were  1871. 
to  deprive  this  purchaser  of  one  of  his  lots,  might  he  ''^^^ 
not  have  the  riffht  to  repudiate  his  other  purchases  , 
Price  V.  Price  (a) ;  Gregg  v.  Glover  (b).    This  right, 
if  exercised,  would  necessitate  another  sale  to  make 
up  the  deficiency.    The  defendants  do  not  place  their 
rights  any  higher  than  this,  that  there  has  been  an 
irregularity  in  the  sale  of  the  last  lots.    But  it  has 
often  been  decided  that  a  bond  fide  purchaser  is  not 
to  suffer,  or  lose  any  advantage  from  an  irregularity 
in  the  proceedings  in  the  suit,  or  at  the  sale.  Dickey 
V.  Heron  (c) ;  Gunn  v.  Dohle  (d)  ;  Collins  v.  Den- 
ison  (e). 

It  is  clear  that  the  purchaser  could  not  at  his  own 
instance  be  relieved  from  his  contract  in  a  case  like 
the  present.  Where  there  is  jurisdiction  to  sell  to 
satisfy  certain  claims,  irregularities  and  errors  in  tak- 
ino:  the  accounts  and  in  calculatinoj  such  claims  will  ,  . 

o  o  Judgment. 

not  invalidate  the  sale  or  prevent  a  good  title  being 
made  :  Calvert  v.  Godfrey  (/),  Here  there  was  power 
to  sell,  and  if  more  land  was  sold  than  was  necessary 
to  pay  the  plaintiff,  the  purchaser  would  not  be  dis- 
charged on  that  score.  See  Thomas  v.  Townsend  (g), 
Lord  Rendlesham  v.  Meux  Qi).  If  the  purchaser, 
however,  is  willing  to  abandon  his  right  to  any 
lot  sold  in  excess  (as  was  suggested  might  be  done 
here),  and  if  the  defendants  oppose  the  confirmation 
of  the  sale  as  to  such  lot,  then  the  plaintifis  would 
seem  to  have  no  right  or  even  interest  to  seek  that 
that  particular  purchase  should  be  carried  out. 

The  proper  course  is  undoubtedly  for  the  parties  and 
the  mortgagor  primarily  to  bring  the  matter  up,  when 


(a)  1  Sim.  &  St.  386. 
(c)  1  Cham.  R.  149. 
(e)  2  Cham.  R.  4  65, 
[g)  16  Jur.  736. 


{h)  1  Ir.  Eq.  211 
{d)  15  Gr.  655. 
(/)  6  Beav.  97. 
(A)  14  Sim.  249. 
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1871.  the  advertisement  is  being  settled.  The  mortgagor  it 
is  who  should  usually  see  to  the  parcelling  out  of 
the  land,  and  who  should  bear  the  expense  thereof, 
Heivard  v.  Ridout  (a) ;  he  it  is  who  should  seek  pro- 
tection for  such  part  of  the  mortgaged  premises  as  it 
may  not  be  necessary  to  sell.  It  is  for  him  to  make 
out  that  the  whole  needs  not  to  be  sold;  that  portions 
thereof  can  be  sold  separately  without  injury  to  the 
plaintiffs  and  others  interested ;  that  the  land  can  be 
properly  divided  so  as  to  raise  the  particular  sum 
required  out  of  one  portion  to  the  exclusion  of  the  rest ; 
that  the  mortgagor  will  not  be  prejudiced  by  any  re- 
strictive or  reservatory  clause  in  the  particulars  of  sale. 

Then,  according  to  the  circumstances  of  each  case 
the  Master  v^ill  either  direct  that  the  ,  whole  property 
be  sold  unreservedly,  or  that  a  certain  competent  part 
of  it  be  sold  to  the  exclusion  of  the  remainder,  or  that 
the  whole  be  offered,  but  only  such  lots  sold  as  will 
realize  a  certain  sum  to  be  specified  in  the  advertise- 
ment. 

The  defendant  will  have  to  run  the  risk  of  an  insuf- 
ficient quantity  being  advertised  or  sold,  and  in  such 
case  the  land  will  be  onerated  with  the  expense  of  a 
second  or  supplemental  sale.  The  Master  and  the 
plaintiff  having  the  conduct  of  the  sale,  had  better 
err  on  the  safe  side,  and  rather  let  more  than  less 
than  enough  be  offered  and  sold.  A  liberal  margin 
should  be  given,  so  that  everything  that  can  possibly  be 
due  to  the  plaintiff  and  incumbrancers  (if  any)  for 
debt,  interest,  and  costs,  may  be  provided  for,  in  the 
fund  realized  from  the  sale.  In  the  present  case,  the 
total  sum  estimated  as  claimable  by  the  plaintiff  down 
to  the  30 bh  May,  (at  which  time  he  may  be  supposed 
entitled  to  get  his  money  out  of  Court,)  will  be,  in- 
cluding taxes  and  probable  costs,  about  $2326.  Judg- 


Judg^ment. 


{a)  1  Cham.  R.  230. 
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ing  from  this  estimate  it  appears  that  he  was  com-  18TI. 
pelled  to  sell  all  but  the  last  one  or  two  lots,  and  ^— -v-^ 
perhaps  circumstances  mav  be  suQ"o*ested  which  would 
have  warranted  him  in  selling  even  these.  Upon  this, 
however/  it  is  not  needful  for  me  to  decide  in  the 
absence  of  the  purchaser.  I  must  pass  over  the  defen- 
dant's objections,  and  proceed  to  confirm  the  sale  in 
the  usual  manner.    I  refer  to  Luhiuijch  v.  Winfred  (a). 


Denison  v.  Denison. 

3Ias(er'8  office — Proceedings  on  warrant. 

A  -warrant  should  be  so  underwritten  as  to  explain  clearly  what 
proceedings  are  intended  to  be  taken  under  it ;  and  if  proceedings 
are  taken  of  which  the  warrant  gives  no  notice,  or  which  are 
inconsistent  with  the  underwriting,  ia  the  absence  of  parties 
interested,  and  who  might  if  present  have  opposed  them,  such 
proceedings  will  be  set  aside  and  the  benefit  of  them  refused  to  the 
parties  so  irregularly' proceeding. 

Where  a  warrant  was  underwritten  to  settle  advertisement  for  sale 
of  the  balance  of  the  unconverted  assets  of  the  estate,"  and 
without  further  warrant  the  Accountant  directed  that  an  offer  for 
certain  bonds  of  the  estate  be  accepted,  and  the  purchaser,  a  party 
interested  under  the  will,  made  a  profit  on  such  purchase, — the 
Master,  upon  the  question  being  submitted  to  him,  declared  such 
profits  of  the  sale  to  belong  to  the  general  estate. 

[May,  1871.] 

On  3rd  November,  1869,  a  warrant  was  granted  by  statemeat. 
the  accountant,  returna^ble  on  8th  November,  under- 
written "  To  settle  advertisement  for  a  sale  of  the 
balance  of  the  unconverted  assets  of  the  estate,''  which 
appeared  to  have  been  served  by  the  plaintiff  upon 
the  solicitors  for  Ridout  and  V/ilsoii,  and  Ct.  T.  and 
R.  L.  Denison.  On  that  day,  as  appeared  by  the 
Accountant's  book,  Mr.  Muloch  brought  in  a  statement 
of  available  assets,  and  offered  on  behalf  of  Mrs. 
Simms  sixty  cents  on  the  dollar  for  the  Northern 
Eailway  bonds,  or  to  take  them  at  par  upon  certain 


(a)  2  Bro.  C.  C.  248. 
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1871.   collateral  security.    The  Accountant's  direction  upon 
^^^^^jf^  this  was,  that  this  offer  was  to  be  accepted  in  ten 
Denieon    ^^J^'  unlcss  some  better  proposal  was  made  on  the 
part  of  the  Denisons. 

It  was  conceded  that  the  Denisons  and  their  solicitor 
did  not  attend  upon  this  appointment,  and  that  no 
notice  was  given  to  them  of  the  Accountant's  direction. 

It  did  not  appear  that  there  was  a  regular  adjourn- 
ment, and  the  matter  was  next  taken  up  on  22nd 
November,  in  presence  of  Mr.  Hamilton  and  Mr. 
Mulock,  and  no  party  appearing  to  oppose  the  offer  of 
Mrs.  Simms,  the  Accountant  ordered  that  she  should 
be  the  purchaser  at  the  rate  offered,  and  that  the 
receiver  might  hand  the  bonds  over  to  her ;  and  that 
she  was  to  be  charged  therewith  as  part  of  the  assets 
to  which  she  was  entitled. 

No  report  was  made,  and  the  affair  was  proceeded 
statement.  ^^^^  footiug  of  this  Order  written  in  the 

Accountant's  book.  The  receiver  handed  over  the 
bonds  to  Mr.  Mulock  on  or  about  the  22nd  November, 
and  he  forth v/ith  handed  them  over  to  his  partner, 
Mr.  Lauder,  who,  it  was  alleged,  had  a  power  of  attor- 
ney to  act  for  Mrs.  Simms.  Very  little  appeared  to 
have  been  done  in  the  Accountant's  ofSce  after  this 
period.  Several  months  after  the  transfer  Mrs.  Simms 
sold  the  bonds  at  an  advance  of  five  cents  to  her  soli- 
citors Lauder  and  Mulock,  and  they  on  the  13th  Sep- 
tember, 1870,  sold  the  bonds  at  an  advance  of  S900  on 
the  price  paid  by  Mrs.  Sirams.  The  solicitors  relin- 
quished all  claim  to  these  profits  in  Mrs.  Simms' s  favor, 
and  it  is  now  come  before  the  Master  to  determine  if 
Mrs.  Simms  or  the  Denison  estate  was  entitled  thereto. 

Mr.  Hamilton,  for  the  plaintiff. 


Mr.  Graham,  contra. 
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Judgment 


Mr.  Boyd,  Master  in  Ordinary. — In  the  view  1871. 
I  take  it  is  not  nesessary  to  consider  the  question 
raised  whether  or  not  the  will  disables  Mrs.  Simms 
from  tendering  for  or  accepting  the  bonds  in  question. 
I  think  the  whole  proceedings  are  vitiated  by  the 
insufficiency  of  the  underwriting  of  the  warrant  to 
support  what  was  done  thereunder  in  the  absence  of 
the  Benisons.  There  is  no  evidence  of  any  assent  on 
their  part  to,  or  in  fact  notice  of,  the  subsequent  pro- 
ceedings, and  no  evidene  of  any  waiver  of  their  rights. 
There  do  not  appear  to  be  any  such  laches  in  moving, 
or  any  such  alteration  of  the  position  of  the  parties 
in  the  suit  as  to  preclude  the  present  inquiry  and  adju- 
dication. 

The  body  of  the  Master's  warrant  is  merely  addressed 
to  fixing  a  time  to  attend — the  particular  purpose  of 
the  meeting  is  expressed  in  the  underwriting.  The 
whole  is  analogous  to  a  summons  at  Common  Law, 
or  a  notice  of  motion  in  Chancery  as  a  foundation 
for  the  order  subsequently  made  thereupon.  It  has 
frequently  been  held  that  the  Court  should  not  upon  a 
motion  go  beyond  the  terms  of  the  notice  of  motion 
or  summons  (a),  Gurreen  v.  Walsh  (6),  Graham  v. 
Chalmers  (c),  Burdett  v.  Hay  (d).  This  rule  is  appli- 
cable a  fortiori  when  the  motion  is  unattended  hj 
the  opposite  party.  See  Pratt  v.  Walker  (e),  Hutton 
v.  Hepiuorth  (f).  In  Ex  parte  Oarew  (g)  it  is  said  that 
parties  served  with  notice  and  not  appearing  thereon 
are  entitled  to  assume  that  nothing  beyond  what  is 
contained  in  the  notice  will  be  asked  upon  the  motion. 
Here  in  view  of  what  actually  occurred  upon  the 
appointment  the  underwriting  was  positively  mislead- 
ing. It  gave  the  parties  to  understand  that  there 
would  be  an  advertisement  settled  for  the  sale  of  these 

{a)  Wyatt  OflF.  Reg.  287.  [b)  1  Jr.  Eq.  R.  200. 

(c)  2  U.  C.  L.  J,  N.  S.  269.  {d)  Jur.  for  1S63,  p.  1260. 

(e)  19  Beay.  261.  (/)  6  Ha.  315  ;  12  Jur.  835. 

{g)  18  Jur.  389;  23  L.  J.  CIi.  761. 


352 


CHANCERY  CHAMBERS  REPORTS. 


1871.  bonds  among  the  other  assets,  in  such  a  way  that  com- 
^'^'^^^"^  petition  should  be  insured.  This  very  notification  would 

Denison    .      ,  . 

V.      intimate  that  the  informal  offers  theretofore  made,  both 

Denison. 

by  Mrs.  Siwms  and  the  Denisons,  were  no  longer  to 
be  entertained,  and  that  steps  were  to  be  taken  to 
realize  the  assets  in  the  usual  way,  viz.,  by  exposing 
them  in  some  way  to  public  competition  upon  a  sale 
under  the  direction  of  the  Court.  None  of  the  parties 
who  failed  to  appear  could  suspect  upon  this  warrant 
that  the  settling  of  an  advertisement  would  be  dis- 
pensed with,  that  a  sale  of  the  bonds  would  be  ignored, 
and  that  a  simple  transfer  of  them  would  be  made  to 
one  of  the  paities  in  a  summary  Avay,  of  which  no 
notice  was  conveyed  to  the  persons  making  a  previous 
offer.  It  appears  to  me  impossible  that  any  Court 
would  sanction  proceedings  so  irregular.  I  now  merely 
act  as  the  Accountant  undoubtedly  would  have  done, 
if  the  application  had  been  made  before  him  to  set 
Judgment,  asldc  thcsc  proceedings,  in  declaring  that  as  against 
the  Denisons,  the  transfer  in  question  was  not  opera- 
tive, and  that  the  profits  of  the  sale  belong  to  the 
general  estate. 


Re  Dickson. 

Quieting  Titles  Act, 

The  certificate  of  counsel  in  support  of  a  petition  under  the  Quieting 
Titles  Act  should  follow  the  language  of  the  8th  section  of  the  Act, 
and  state  to  the'  effect  that  he  has  investigated  the  title,  &c.  A 
certificate  of  counsel  that  he  had  corresponded  with  the  agent  of 
the  petitioner  on  the  subject  of  the  various  matters  set  forth  in  the 
petition,  and  believed  them  to  be  true,  was  Held  to  be  insufficient. 

The  schedule  of  particulars  referred  to  in  the  petitioner's  affidavit 
should  be  identified  by  the  Commissioners  m  like  manner  as  any 
other  exhibit. 

[May,  1871.]  < 


Mr.  Taylor,  Referee  in  Chambers. — This  is  an 
application  under  the  Act  for  Quieting  Titles.  The 
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certificate  of  the  counsel  which  is  produced  states  that   1871 . 
he  has  corresponded  with  the  accent  of  the  petitioner  """^x  ' 

^  .  *  ^      .  Re  Dickson. 

on  the  subject  of  the  various  matters  set  forth  in  the 
petitioner's  affidavit  in  support  of  his  petition  and 
believes  the  same  to  be  true.  Such  a  certificate  is  not 
sufficient.  The  8th  section  of  the  Act  says,  "  the 
certificate  of  the  counsel  or  solicitor  shall  state  to  the 
effect  that  he  has  investigated  the  title,  «fec./'  and  that 
"  he  has  conferred  with  the  deponent  on  the  subject 
of  the  various  matters  set  forth  in  the  affidavit  or 
deposition." 

The  petitioners'  affidavit  states  "  that  the  deeds  and 
evidences  of  title,  &c.,  of  which  a  list  is  contained  in 
the  schedule  of  particulars  produced  by  me  in  support 
hereof  and  herewith  shewn  to  me,  and  marked  with 
the  letter  A,  are  all,  &c.,"  in  his  possession.  A  paper 
is  produced,  endorsed  "  schedule  of  particulars,"  and  on 
that  there  is  a  letter  A,  but  it  is  not  in  any  way  con-  judgment, 
nected  with  the  affidavit,  or  identified  by  the  Commis- 
sioner before  whom  the  affidavit  was  sworn  as  the 
paper,  marked  A,  referred  to  in  the  affidavit.  This  is 
essential.  A  fresh  certificate  from  counsel  must  be  pro- 
cured and  the  schedule  of  particulars  must  be  properly 
marked  by  the  Commissioner  before  whom  the  affidavit 
is  sworn. 

Robinson,  Robinson      O'Brien,  solicitors  for  peti- 
tioner. 


45 — VOL.  III.  CHAMB.  R. 
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Parker  v.  Brown. 


Neglecting  to  give  notice  of  answsr. 


Where  a  defendant's  solicitor  files  an  answer  but  neglects  to  give 
notice  thereof,  the  Court  will  not  order  it  to  be  taken  off  the  files, 
but  will  extend  to  the  plaintiff  the  time  for  taking  the  next  step  in 
the  cause,  by  such  time  as  has  been  lost  by  the  neglect  in  giving 
notice. 


Mr.  Arnoldi  moved  for  an  order  to  take  the  answer 
of  the  defendant  off  the  files,  on  the  ground  that  no 
notice  of  filing  had  been  served  :  he  cited  Johnson  v. 
Tucker  (a)  and  Lewis  v.  Jones  (6). 

The  defendant  filed  his  answer  on  the  3rd  day  of 
June,  but  no  notice  of  filing  the  answer  was  served  as 
required  by  General  Order  46,  owing  to  the  neglect 
of  a  clerk.  The  plaintiff  now  moved  to  take  the  answer 
off  the  files  on  account  of  this  omission  ;  the  notice  of 
motion  having  been  served  on  the  19th  of  June. 

Mr.  Smart,  contra,  contended  that  the  plaintiff'  was 
not  entitled  to  move  to  have  the  answer  taken  off  the 
files ;  the  only  penalty  the  defendant  was  subject  to 
was,  that  the  filing  of  the  answer  counted  only  from 
the  time  of  serving  notice,  and  the  defendant  would 
hp*ve  so  much  longer  time  to  take  the  next  step. 

Judgment.  Mr.  Taylor,  Referee  in  Chambers. — The  Vice 
Chancellor  of  England,  in  Johnson  v.  Tucker  (c), 
ordered  a  replication  to  be  taken  off  the  files  under 
similar  circumstances,  and  this  case  was  followed  by 
the  late  Vice  Chancellor  Esten,  in  Lewis  v.  Jones  (d). 
In  the  latter  case  there  were  also  other  reasons  for 
taking  the  replication  oft'  the  files  and  dismissing  the 


[June,  1871.] 


(a)  15  Sim.  599. 
(c)  15  Sim.  599. 


(6)  1  Cham.  R.  120. 
(d)  1  Cham.  R.  120. 
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bill.  A  former  irregular  replication  had  been  filed  and 
the  ^one^'moved  against,  in  terms  embraced  all  the 
defendants,  but  as  to  six,  or  at  all  events  two  of  them,  it 
was  wholly  irregular,  they  not  having  answered  and  the 
bill  not  having  been  taken  ^97^0  confesso  against  them. 
Rctthhum  v.  Hughes  (a),  was  a  case  where  after  a  suit 
had  been  abandoned  and  not  moved  in  for  eight  years, 
a  solicitor  other  than  the  solicitor  on  the  record  with- 
out any  order  changing  the  solicitor,  filed  a  replication, 
giving  no  notice  of  his  so  doing.  The  whole  proceed- 
ing was  so  irregular  that  when  moved  against  no  one 
appeared  to  make  even  an  attempt  to  support  it. 

There  are  two  English  cases  more  recent  than  Jack- 
son V.  Tucker,  neither  of  which  appear  to  have  been 
cited  to  Vice  Chancellor  Esten,  in  Leiuis  v.  Jones. 

In  Lloyd  v.  Solicitors'  Life  Assurance  Gomioany  (h), 
where  the  replication  was  filed  on  the  21st  of  June,  judgment, 
and  no  notice  of  the  filing  was  served  until  the  25th  of 
July,  V.  C.  Wood  expressing  disapprobation  of  making 
such  summary  application  on  a  mere  slip,  refused  the 
motion  to  take  the  replication  off  the  files.  I  think 
I  should  do  so  here  also,  following  that  case,  and 
the  decision  of  Vice  Chancellor  Wigram,  in  Wright  v. 
Angle  (c).  The  language  used  by  that  learned  Judge 
is  quite  unmistakable  as  to  the  course  to  be  adopted  in 
such  a  case.  He  says  :  "The  object  of  the  23rd  General 
Order  of  October,  1842,  (our  General  Order  216,) 
obviously  is,  that  the  plaintiflT  against  whom  a  step  is 
taken,  may  have  the  benefit  of  the  full  time  allowed  by 
the  practice  of  the  Court  for  proceeding  to  the  next 
step  in  the  cause.  When,  therefore,  as  in  this  case, 
notice  is  not  given  until  the  following  day,  the  party 
entitled  to  the  immediate  notice  loses  some  part  of  the 
time  which  the  Practice  and  General  Rules  of  the 


1871. 

Parker 

V. 

^rown.  0 


(a)  3  Cham.  R.  160.  (5)  3      B.  640.  (c)  6  Hare,  107. 
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1871.   Court  allow  him.    Whenever  this  happens,  the  Court 
^"^^^^  may  adopt  one  of  two  courses  for  correcting  the  effect 
Brown  irregularity,  the  Court  may  either  give  the 

order  a  retrospective  effect,  and  render  the  step  which 
has  been  taken  inoperative,  or  obviate  the  conse- 
quences of  the  irregularity  by  adding  to  the  time 
allowed  to  the  other  party  for  taking  the  next  step  in 
the  cause,  the  time  which  had  been  lost  to  him  by  the 
delay  in  the  service  of  the  notice.  In  either  case  the 
costs  of  the  application  must  be  borne  by  the  plaintiff", 
whose  irregularity  has  occasioned  it.  The  rule  of  the 
Court,  which  requires  the  notice  to  be  immediately 
given,  is  not  confined  to  replications,  but  applies 
equally  to  demurrers  and  other  proceedings  ;  and  I  have 
often  had  occasion  to  consider  in  what  way  an  omission 
to  give  the  notice  should  be  dealt  with.  The  conclu- 
sion I  have  come  to  is,  that  generally  speaking  the 
proper  course  is  to  extend  the  time  for  the  next  step. 
Judgment,  and  uot  to  treat  the  step  already  taken  as  irregular 
from  the  beginning.  I  did  not  so  decide  without  con- 
ferring with  other  Judges  upon  the  point,  and  I  was 
not  aware,  until  the  argument  upon  the  present  motion, 
that  the  Vice  Chancellor  of  England  had  taken  a  differ- 
ent view  of  the  case.  It  is  not  without  the  greatest 
hesitation  that  I  venture  to  differ  from  the  opinion  of  a 
Judge  of  so  much  experience,  but  the  point  is  one  on 
which  I  feel  bound  to  do  so.  The  conclusion  I  have 
come  to  appears  to  me  to  answer  every  purpose  of 
justice,  terminates  litigation  on  the  subject,  and  sim- 
ply puts  the  cause  in  a  regular  course  of  proceeding,  in 
a  more  convenient  manner,  in  my  opinion,  than  is  done 
by  holding  that  a  replication  regularly  filed  has  become 
irregular  by  the  subsequent  delay  in  giving  notice." 
His  Honour  further  said  that  he  treated  the  order  re- 
quiring notice  to  be  given  on  the  same  day  as  directory. 

It  may  be  said  that  in  the  case  just  quoted  from,  the 
notice  was  served  on  the  following  day,  and  that  in 
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>  Lloyd  Y.  Solicitor  s  Life  Assurance  Company,  it  had  1871. 
been  serv^ed  before  the  motion  was  made.  I  do  not  ^-'""^^^ 
think  that  should  make  any  difference  so  long  as  the  v. 
delay  has  not  been  such  that  extending  the  time  will 
prevent  the  opposite  party  from  being  injured.  In 
the  last  case  Vice  Chancellor  Wood  did  not  think  a 
delay  of  thirty-four  days  in  serving  notice  too  long. 
Here  only  sixteen  days  had  elapsed  between  the  filing 
of  the  answer  and  the  moving  against  it.  If  the  fact 
that  the  party  has  moved  before  notice  of  filing  is 
■given  is  to  be  alone  a  sufficient  reason  for  taking  the 
pleading  off  the  files,  then  a  person  learning  on  any 
particular  day  that  a  pleading  has  been  filed  that  day, 
could,  if  the  notice  was  not  given,  serve  notice  of 
motion  at  ten  o'clock  the  next  morning  and  the  Court 
would  be  bound  to  take  it  off  the  files. 


To  adopt  the  course  I  am  doing  is  not  to  abrogate  or 
set  aside  the  General  Order.  Neglect  to  comply  with 
it  is  followed  by  a  penalty.  The  penalty,  however,  is 
not  as  the  plaintiff  seeks  here,  to  take  the  pleading  off 
the  files ;  but  to  give  the  opposite  party  further  time 
for  taking  the  next  step. 

All  the  reported  cases  are  cases  in  which  the  pleading 
moved  against  was  a  replication  and  if  the  rule  is  not 
stringently  enforced  in  such  a  case,  a  fortiori  it  should 
not  be  in  the  case  of  an  answer,  the  taking  of  which 
off  the  files  might  be  followed  by  more  serious  con- 
sequences. If  a  replication  were  taken  off  the  files, 
the  worst  that  could  happen  would  be  a  dismissal  of  the 
bill  for  want  of  prosecution,  and  the  plaintiff  could  at 
once,  on  payment  of  costs,  file  another.  If  an  answer 
were  taken  off  the  files  the  plaintiff  could  take  the  bill 
pro  con  and  obtain  a  decree,  shutting  out  the  defendant 
for  ever. 


The  plaintiff  may  take  an  order,  giving  her  twenty- 
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eight  days  from  to-day,  within  which  to  amend  or  file 
replication,  putting  her  in  fact  in  the  same  position  as 
if  the  answer  were  filed  to  day,  and  the  defendant  must 
pay  20s.  costs.  If  the  plaintifi'  does  not  wish  this, 
the  order  will  be,  as  in  Wright  v.  Angle,  and  Llot/d  v 
Solicitors''  Life  Assurance  Company,  refusing  the 
motion  without  costs. 


GiLDERSLEEVE  V.  WOLFE  ISLAND  RAILWAY  AND  CaNAL  ' 

Company. 

Filing  answer  without  corporate  seal. 

There  is  no  authority  for  allowing  a  corporation  to  file  an  answer 
without  seal,  except  by  consent. 

Where  a  stay  of  proceedings  was  asked  to  enable  the  defendants  to 
apply  at  law  for  a  mandamus  to  compel  the  head  of  the  corporation 
to  afi&x  the  corporate  seal  to  the  answer,  but  it  was  not  shewn  that 
the  majority  of  the  shareholders  approved  of  the  answer ;  the 
application  was  refused  with  costs. 

[June,  1871.] 

Statement.  Lcave  to  auswer  notwithstanding  the  note  pro  con- 
fesso  had  been  applied  for,  when  it  was  alleged  that  the 
seal  of  the  company  was  in  the  possession  of  the  plain- 
tiff's solicitor  and  that  he  refused  to  allow  it  to  be  affixed 
to  the  proposed  answer.  This  refusal  was  denied  on  the 
part  of  the  solicitor,  but  a  clause  was  inserted  in  the 
order  then  made,  giving  the  defendants  liberty  to  apply, 
in  the  event  of  the  plaintifi''s  solicitor  refusing  to  allow 
the  defendants  to  affix  the  seal.  The  present  applica- 
tion was  made  on  the  ground  of  such  alleged  refusal. 
The  notice  of  motion  asked  that  the  defendants 
might  be  at  liberty  to  file  their  answer  without  the 
corporate  seal,  or  that  the  time  for  answering  might  be 
extended  and  the  defendants  allowed  to  file  their  answer 
at  any  time  within  ten  days  after  the  plaintiff's  solici- 
tor should  have  delivered  up  to  the  solicitor  for  the 
defendants,  the  corporate  seal,  or  should  have  attached 
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the  same  to  the  answer  or  for  such  other  order  as  the  1871. 
Court  might  think  proper.  ^^77^.  ' 

V. 

Wolf  Island 
lailway  ai 
Canal  Co 


Messrs.  Crooks,  Kinqsmill,  and  Cattanach,  on  the  Railway  and 
part  of  the  defendant. 


Mr.  Edgar,  contra. 

Mr.  Taylor,  Referee  in  Chambers. — From  the 
affidavits  and  the  cross-examination  on  them,  I  think 
it  is  quite  clear  that  there  has  been  no  such  refusal 
on  the  part  of  the  plaintiff's  solicitor  to  allow  the 
seal  to  be  affixed   as  is  alleged.     It  appears  that 
the  seal  in  question  came  into  its  present  custody 
among  the  effects  of  the  late  Overton  Gildersleeve. 
How  it  came  into  his  possession  does  not  appear. 
After  the  order  of  the  20th  May  was  made,  the 
defendants'  solicitor  went  to  the  plaintiff's  solicitor 
and  asked  him  if  he  would  allow  the  defendants  to 
affix  it  to  the  answer ;  or  if  he  would  allow  him  (the 
defendants'  solicitor)  to  affix  it.    The  plaintiff's  solici-  Judgment, 
tor  then  refused  to  allow  the  defendants'  solicitor  to 
affix  the  seal,  or  to  affix  it  himself ;  and  said  he  would 
at  once  send  the  seal  to  Mr.  Ford,  the  President  of  the 
Company.    I  do  not  see  what  else  he  could  have  clone,, 
neither  of  the  solicitors  had  any  right  to  make  use  of 
the  seal :  that  could  only  be  properly  done  by  the 
proper  officer  of  the  company.    It  appears  also  that 
the  plaintifl"s  solicitor  did  then  send  to  Mr.  Ford, 
offering  him  the  seal,  and  that  he  refused  to  receive  it. 
The  solicitor  further  swears  that  he  holds  the  seal  at 
the  disposition  of  the  president  or  any  officer  of  the 
Company  entitled  to  the  custody  of  it. 

No  other  attempt  to  have  the  seal  put  to  the  answer 
was  made  before  serving  notice  of  the  present  motion. 


No  authority  has  been  shewn  for  granting  the  first 
part  of  the  motion,  namely,  allowing  the  defendants  to 
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1871.  file  their  answer  without  the  seal,  indeed  that  part  of 
""^   ^^'^  it  was  not  touched  upon  at  all  when  the  motion  was 

Gildersleeve  ^ 

Wolf  ^island  ^^^^^  attempt  was  made  to  support  any 

^canafcT'^  part  of  what  is  specifically  asked  by  the  notice  of  motion. 

I  cannot  grant  so  much  of  it  as  asks  that  the  defend- 
ants may  have  so  many  days  after  the  seal  is  delivered 
to  the  solicitor  for  the  defendant,  or  after  the  plaintifi*'s 
solicitor  should  have  afiixed  the  seal  to  the  answer. 
The  defendants'  solicitor  is  not  the  person  entitled  to 
the  custody  of  the  seal  ;  nor  has  the  plaintiff's  solicitor 
any  authority  to  affix  the  seal  to  any  document. 

The  chief  point  urged  for  the  defendant  was  that 
under  the  general  words  "  such  an  order  as  the  Court 
may  think  fit/'  I  should  grant  an  extension  of  time 
for  answering  until  the  defendants  can  apply  to  the 
Court  of  Queen's  Bench,  for  a  mandamus  to  compel  the 
President  to  affix  the  seal.  In  support  of  this  Tlie 
King  v.  Windham  (a),  was  cited.  There,  a  bill  having 
Judgment,  bccu  filed  in  Chancery  against  the  warden  and  fellows 
of  Wadham  College,  the  warden  put  in  his  separate 
answer,  but  refused  to  affix  the  seal  of  the  College  to 
the  answer  which  the  sub-warden,  dean,  and  principal 
officers  of  the  corporation  desired  to  put  in,  and 
the  Court  of  Chancery  stayed  proceedings  by  process 
of  contempt  against  the  defendants  until  they  could 
apply  for  a  mandamus  against  the  warden.  The 
majority  of  the  corporation  approved  of  the  proposed 
answer.  In  Bacon's  Abr.  Title  Corporation  E.  2,  it  is 
said,  that  if  the  majority  of  the  members  of  a  corporation 
are  ready  to  put  in  their  answer,  and  the  warden  who 
has  the  custody  of  the  common  seal  refuses  to  afiix  it  to 
the  answer,  a  Court  of  Equity  will  stay  proceedings 
against  the  corporation  till  an  application  can  be  made 
to  the  Court  of  King's  Bench  to  compel  him,  which 
that  Court  will  grant.    It  is  not  shewn  here  that  a 


(a)  Cowp.  877. 
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majority  of  the  shareholders  approve  of  this  answer.  1871. 
The  plaintiff  cannot  of  course  call  upon  the  defendant's  ^rT^^l^ 

^  •  Gildersleeve 

solicitor  for  production  of  his  authority  to  act  for  "^^^ -^oi/fgiand 
defendants,  but  the  solicitor  has  himself  in  an  affidavit  Railway  and 

'  Canal  Co. 

volunteered  the  information  as  to  the  source  from 
which  he  received  his  instructions.  The  bill  was  served 
upon  Ford,  the  president  of  the  company,  and  the  soli- 
citor is  instructed  to  defend  by  Mr.  Kinghorn,  one  of 
the  shareholders  only. 

It  was  argued  that  it  was  wholly  immaterial  whether 
the  majority  of  the  shareholders  concurred  or  not,  but.  I 
think  it  is  important  when  a  question  such  as  the 
present  arises  between  the  members  of  the  corporation 
and  the  head  of  it.  The  Conrt  of  Queen's  Bench 
would  never  grant  a  mandamus  to  compel  the  head  of 
a  corporation  to  affix  the  seal  to  a  document,  unless  it 
is  shewn  to  be  the  act  of  a  majority  of  the  corpora- 
tion. Otherwise  each  shareholder  might  instruct  his 
own  solicitor  to  prepare  an  answer  for  the  company  ; 
and  then  the  Court  might  have  to  entertain  a  dozen 
applications  by  shareholders,  each  pressing  to  have 
his  answer  adopted  as  the  answer  of  the  corporation. 
The  Court  could  not  in  such  a  case  decide  which  should 
be  the  answer. 


Judgment. 


As  it  is  not  shewn  that  a  majority  of  the  share- 
holders approve  of  this  answer,  I  do  not  think  I  should 
delay  proceedings  till  an  application  is  made  for  a 
mandamus ;  and  I  cannot  say  that  the  plaintiff's 
solicitor  has  been  gnilty  of  any  improper  conduct,  so  I 
must  refuse  the  application  with  costs. 


46 — VOL.  III.  CHAMB  R, 
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1871. 

V — '  Stovelv.  Coles. 

Order  266 — Depositions  irregularly  taken. 

Where  a  subpoena  had  been  sued  out  under  Order  266,  and  an  appoint- 
ment thereunder  given  by  a  special  examiner  at  a  time  when  no 
motion  or  other  proceeding  was  pending  ;  It  was  held  to  be  irre- 
gular, and  that  the  depositions  taken  could  not  be  read. 

The  attending  under  such  a  subpoena  was  held  not  to  be  a  waiver  of 
the  irregularity,  the  objection  being  to  the  jurisdiction,  which  no 
waiver  could  confer. 

[June,  1871.] 

Mr.  Barrett  moved  on  notice,  on  behalf  of  John 
Wallis,  for  a  stay  of  proceedings  until  a  new  next 
friend  should  be  appointed,  or  securit}^  for  costs  given. 

Mr.  Bain  and  Mr.  Devlin,  contra. 

Mr.  Arnoldi,  for  certain  other  defendants. 

Mr.  Barrett  proceeded  to  read  the  depositions  of  C.  L. 
Roberts,  taken  before  Mr.  Est  en,  Special  Examiner. 

Mr.  Bain  objected  to  the  reception  of  the  depositions 
on  the  ground  that  the  appointment  was  taken  out 
before  any  motion  was  pending,  and  the  Examiner  had 
no  authority  to  issue  an  appointment.  He  cited 
McMurray  v.  Grand  Trunk  Railway  Company,  re- 
ported in  this  volume. 

Mr.  Barrett — It  is  sufficient  if  the  notice  of  motion 
is  served  before  the  examination  takes  place ;  the 
appointment  is  merely  a  preliminary  step. 

Judgment.       Mr.  TaYLOR,  EeFEREE  IN  CHAMBERS. — I  must  hold 

that  the  depositions  have  been  taken  irregularly,  and 
cannot  be  read.  General  Order  266  gives  a  party 
liberty  by  writ  of  subpoena  ad  test,  or  duces  tecum  to 
require  the  attendance  of  a  witness  before  the  Court  or 
a  Master  or  Examiner  for  the  purpose  of  using  his 
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evidence  upon  any  motion  petition  or  other  proceeding 
before  the  Court.  This  must  refer  to  a  then  pending 
motion,  petition,  or  proceeding  ;  and  no  motion  or 
petition  can  be  pending  until  notice  of  it  is  served. 

McMurray  v.  The  Grand  Trunk  Railivay  Company^ 
before  V.  0.  Moivat,  is  an  authority  for  the  proposition 
that  until  the  party  is  in  a  position  or  has  a  right  to 
examine,  no  appointment  can  be  obtained  or  subpoena 
sued  out.  There,  the  defendants  desiring  to  examine  the 
plaintiff  for  discovery,  which  they  could  do  only  after 
filing  their  answer,  served  him  with  a  subpoena  in  the 
regular  way ;  but  it  was  objected  that  this  subpoena 
bore  date  prior  to  the  filing  of  the  answer,  having 
been  in  fact  issued  before  the  defendants  had  acquired 
the  right  to  examine  the  plaintiff ;  and  this  was  held 
a  fatal  objection.  Here  the  subpoena  was  sued  out 
and  the  appointment  obtained  at  a  time  when  the 
defendant  had  no  right  to  examine  witnesses  for  the 
purposes  of  this  motion,  as  no  motion  was  then  pending. 

I  do  not  think  the  plaintiff  has  waived  her  right  to 
take  this  objection. 

In  Smith's  Practice  (a)  it  is  said  a  plaintiff  may  forfeit 
or  waive  his  right  to  object  by  acquiescence  or  by 
omitting  to  object,  and  permitting  the  other  party  to 
proceed  as  if  he  had  acquiesced  (h).  Here  the  plaintiff 
did  object  and  had  no  opportunity  of  moving,  the 
notice  having  been  served  late  in  the  afternoon  of  the 
day  before  the  examination  took  place.  Besides,  it 
is  a  question  whether  there  could  be  any  waiver. 
If  the  view  I  have  taken  of  General  Order  266  be 
correct,  the  Examiner  had  no  jurisdiction  to  issue  the 
appointment  or  take  the  evidence  under  it;  and  though 
a  party  may  waive  his  right  to  object  to  an  irregu- 
larity, he  cannot  by  such  oversight  give  jurisdiction. 


1871. 


(a)  7th  Ed.  235. 


(b)  Dayis  v,  Franklin,  2  Beav.  369. 
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^-v-*^  Webb  v.  McArthur. 

Costs,  when  further  prosecution  of  a  suit  becomes  unnecessary. 

Where  the  object  of  a  suit  has  been  attained,  the  proper  course  is,  for 
the  plaintifFj  if  he  seeks  costs,  to  apply  to  the  defendant  to  have  the 
question  of  costs  disposed  of  on  motion  ;  unless  he  does  so,  he  will 
not  be  given  the  extra  costs  occasioned  by  going  on  to  a  hearing. 

Query  :  Will  such  a  motion  be  entertained  at  all,  except  by  consent. 

SemUe,  if  the  defendant  refuses  consent  to  the  costs  being  disposed  of 
on  motion,  the  plaintiff  will  get  his  extra  costs  of  going  to  hearing. 

.  [July,  1871.] 

Two  motions  were  made  in  this  suit,  one'' by  the  de- 
fendant to  dismiss  the  bill  for  want  of  prosecution  with 
costs  to  be  paid  by  the  plaintiff  to  the  defendant ;  the 
other  by  the  plaintiffs  tc  dismiss  their  own  bill,  but 
with  costs  to  be  paid  to  them  by  the  defendant. 

The  defendant  supported  his  motion  by  a  certificate 
of  the  state  of  the  cause  shewing  that  the  answer  having 
statement,  been  filed  in  the  end  of  1870,  the  plaintiff*  should  have 
carried  the  cause  down  to  a  hearing  at  the  last  sittings 
at  Toronto  where  the  venue  was  laid.  The  plaintiffs 
applied  to  dismiss  their  own  bill  asking  at  the  same 
time  costs  against  the  defendant  on  the  ground 
that  the  object  of  the  suit  had  been  attained  since  the 
filing  of  the  bill,  so  that  its  further  prosecution  was 
unnecessary. 

The  facts  connected  with  the  case  appeared  to  be 
as  follows  :  The  plaintiff,  Mrs.  McArthur,  having  com- 
menced a  suit  against  the  present  defendant,  her  hus- 
band, for  alimony,  that  suit  was  settled  by  the  husband 
conveying  a  farm  to  the  plaintiffs,  Wehh  and  Stokes, 
as  trustees  for  the  wife.  Some  years  after,  McArthur 
filed  a  bill  in  this  Court  to  have  the  deed  cancelled  and 
set  aside,  which  was  dismissed  by  the  late  Chancellor  (a)\ 
Last  year  McArthur  commenced  an  action  of  ejectment 


(a)  13  Gr.  303. 
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against  the  trustees ;  and  the  present  suit  was  instituted  1871 . 
for  the  purpose  of  restraining  that  action,  and  having 
litigation  about  this  property  finally  put  an  end  to. 
An  injunction  was  moved  for  in  NoVember  last,  but 
before  the  motion  could  be  disposed  of  the  action  of  eject- 
ment was  called  on  for  trial,  and  a  verdict  rendered  for 
the  plaintifi:'  at  law.  The  verdict  was  moved  against 
in  term,  and  the  Court  of  Common  Pleas  had  set  it 
aside,  and  ordered  a  verdict  to  be  entered  for  the  defend- 
ants at  law,  the  plaintiffs  in  equity. 

Mr.  Foster,  for  the  defendant,  contended  that  the 
motion  by  the  plaintiff  could  not  succeed,  as  the 
application,  if  open  to  the  plaintiff,  could  only  be  made 
in  Court  and  on  consent :  Fidelle  v.  Evans  (a),  Wilde 
V.  Wilde  (h),  Morgan  v.  G.  E.  R.  Co.  (c),  Langham  v. 
G.  N.  R.  Co.  (d),  Morgan  &  Davy.  On  an  applica- 
tion of  this  nature  the  Court  cannot  go  into  the  merits : 
Wallis  V.  V/allis  (e).  The  rules  of  the  Court  as  to 
allowing  plaintifi*  to  dismiss  his  bill  without  costs 
ought  not  to  be  extended  :  Lister  v.  Leather,  per  Lord 
Justice  Turner  (/). 

Mr.  Fitzgerald,  for  the  plaintiff,  relied  on  Sivel  y, 
Abraham  (g). 

Mr.  Taylor,  Eeferee  in  Chambers.— The  plain-  judgment, 
tiff's  make  their  motion"  on  the  authority  of 
Sivel  V.  Abraham  Qi),  where  a  bill  having  been  filed 
for  specific  performance,  the  object  being  to  compel  the 
vendor  to  obtain  the  concurrence  of  the  testator's  heir- 
at-law  in  the  conveyance,  the  defendant  prevailed  on 


(o)  1  Cox.  27. 
(c)  1  H.  &  M.  78. 
(e)  4  Drewry  467. 
(g)  8  Beav.  698. 


{b)  10  W.  R.  503. 
(d)  1  De  G.  &  S.  503. 
if)  1  De  G.  &  F.  361. 
(h)  8  Beav.  698. 
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1871.   the  heir-at-law  to  execute  and  then  gave  notice  to  the 
plaintiff  proposing  that  the  bill  should  be  dismissed 
V.      without  costs.    To  this  the  plaintiff  would  not  asfree, 

McArthur.  pi-  mi  &  ' 

but  brought  the  cause  on  for  hearing.  The  only  ques- 
tion being  the  costs  of  the  suit.  The  Master  of  the  Rolls 
considered  that  the  plaintiff  was  wrong  in  proceeding 
as  he  did,  and  that  he  should  have  made  an  application 
to  the  Court  for  the  costs. 

In  Sutton  HarhouT  Go.  v.  Hitcliens  (a)  it  was  pheld 
that  where  a  suit  becomes  unnecessary  by  reason  of 
matters  subsequent  to  its  institution,  the  Court  upon 
motion  has  jurisdiction  to  dismiss  without  costs,  but 
cannot  go  into  merits  on  a  motion  to  dismiss,  nor  can  it 
make  the  defendant  pay  the  costs  of  a  plaintiff  where 
the  bill  is  dismissed.  In  Troward  v.  Attvjood  (b) 
Xiord  i^omiZ^2/ decided  that  where,  pending  a  suit,  the 
matters  in  litigation  are  disposed  of  by  an  independent 
Judgment  Proceeding,  the  plaintiff  may  apply  to  the  Court  and 
stop  the  prosecution  of  the  cause.  The  Court  will  then 
look  at  the  record  and  the  other  facts,  and  dispose  of 
the  costs  either  by  staying  the  suit  with,  or  without, 
costs,  or  make  such  order  as  may  be  right.  Elsey  v. 
Gawson  (c)  follows  Troward  v.  Attwood. 

No  case  has  been  cited  for  the  plaintifi"  which  goes 
so  far  as  to  decide  that  a  bill  may  be  dismissed  with 
costs  to  be  paid  by  the  defendant  to  the  plaintifi'. 

The  more  recent  authorities  seem  to  shew  that  the 
question  cannot  be  entertained  at  all  on  motion  except 
by  consent.  Vice  Chancellor  Knight  Bruce,  in  Lang- 
ham  V.  Great  Northern  Raihvay  Co.  (d),  where  a 
motion  was  made  by  the  plaintiff  before  answer  to  dis- 
miss the  bill  the  defendants  pa.ying  the  costs,  on  the 
ground  that  the  suit  had  been  occasioned  by  the 


(a)  15  Beav.  IGl. 
(c)  12  W.R.  586. 


(5)  27  Beav.  85. 

(d)  1  DeG.  &  Sm.  503. 
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wrongful  act  of  the  defendants,  and  its  object  attained  by  1871 , 
the  motion  for  an  injunction,  though  considering  there 
was  justice  and  reason  in  the  application,  did  not  feel 
authorized  to  make  such  an  order.  In  l^'ylde  v.  Wylde  (a) 
Vice  Chancellor  Wood  having  made  an  order  that  the 
defendants  wdio  had  satisfied  the  plaintiff's  claim  before 
the  hearing,  should  pay  the  costs  of  the  suit,  an  appeal 
was  taken  to  the  Lords  Justices,  who  discharged 
the  order.  Lord  J ustice  Turner,  when  giving  judgment^ 
said  "  the  case  of  Sivel  v.  Abraham  had  been  mis- 
understood. All  that  was  there  decided,  was  that  a 
plaintiflf  might  apply  to  the  Court  to  stay  proceedings 
and  order  the  defendant  to  pay  the  costs  of  the  suit, 
and 'that  if  the  defendant  made  no  objection,  the  suit 
might  be  disposed  of  in  that  manner." 

The  practice  was  stated  by  Vice  Chancellor  Wood,  in 
Morgan  Y.  Great  Eastern  R.  W.Co.  (6),  thus: — "Accord- 
ing to  Sivel  Y.  Abraham  a  plaintiff  under  these  circum-  j^^gment. 
stances  (i.  e.  defendant  submitting  to  plaintiff's  demand) 
is  bound  to  make  an  application  to  the  defendant  to 
have  the  costs  disposed  of  on  motion,  and  unless  he 
does  so,  is  precluded  from  having  the  extra  costs  occa- 
sioned by  going  on  to  a  hearing.  But  if  the  defendant 
refuses  to  allow  the  matter  to  be  disposed  of  on  motion 
Wylde  V.  Wylde  decides  that  the  case  cannot  be  so 
dealt  with."  Here,  as  in  the  two  cases, last  referred  to 
the  defendant  does  object  to  the  question  being  disposed 
of  on  motion,  so  on  the  authority  of  these  cases  I  can- 
not entertain  the  application. 

As  to  the  defendant's  motion  to  dismiss  with  costs 
for  want  of  prosecution,  it  is  said  in  the  affidavit  of 
the  plaintiffs'  solicitor,  that  "  the  verdict  having  been 
obtained  at  law  before  the  injunction  could  be  disposed, 
of,  the  motion  was  not  proceeded  with,  and  subsequently 


(a)  10  W.R.  503. 


{b)  1  H.  &  M.  78. 
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1871.  it  was  agreed  between  Mr.  McCarthy  (the  defendant's 
"^^^^  solicitor)  and  myself  that  the  matter  should  lie  over 
[cArthur  "^^^il  proceedings  at  law  were  terminated."  .  This 
is  not  contradicted,  so  I  cannot  say  that  the  plaintiffs 
have  been  delaying  the  prosecution  of  the  suit,  unless 
the  proceedings  at  law  terminated  at  such  a  time  as 
would  have  enabled  the  plaintiffs  to  go  to  a  hearing 
last  sittings.  Now  I  find  that  judgment  was  given  by 
the  Court  of  Common  Pleas,  on  the  11th  of  March  last, 
and  the  Toronto  sittings  began  on  the  20th  of  that 
month.  It  was  thus  too  late  for  the  plaintiff  to  set  the 
cause  down,  the  4th  of  March  being  the  last  day  for  that 
purpose.  As  the  motion  and  the  cross-motion  should 
each  be  refused  with  costs,  the  proper  course  will  be 
to  set  the  costs  of  the  one  off  against  the  costs  of  the 
other,  and  give  no  costs  of  either. 


CONRON  V.  ClARKSON. 

Executors. 

Where  an  executor  is  appointed  for  a  limited  period  or  until  the  hap- 
pening of  some  event,  his  power  as  such  executor  ceases  with  the 
occurrence  of  such  contemplated  event. 

A  testator  by  his  will  appointed  his  wife  executrix,  and  gave  her 
certain  legacies,  provided  she  remained  single,  and  in  the  event  of 
her  marrying  again,  made  other  disposition  of  his  estate,  and 
appointed  another  person  his  executor.  An  assignment  of  a  mort- 
gage made  by  her  and  her  husband  after  her  second  marriage  was 
held  to  pass  no  interest, 

[June,  1871.] 

This  question  arose  on  a  reference  as  to  title  and 
priorities  before  the  Referee,  and  the  circumstances,  as 
far  as  they  are  material  to  the  principle  laid  down, 
appeared  to  be  as  follows  : — 
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A  number  of  persons  had  been  made  parties  as  part  1871. 
owners  of  the  equity  of  redemption  and  as  subsequent  ^""^^^^ 
incumbrancers.    A  question  arose  upon  the  claim  of  ^,  v. 

^  ^  Clarkson. 

Milton  A.  Thomas,  who  sought  to  prove  as  derivative 
mortgagee  of  a  mortgage  made  by  one  of  the  owners  of 
the  equity  of  redemption  to  Robert  Lowry.  The  mort- 
gage itself  was  dated  in  November,  1858,  and  the  assign- 
ment of  it  by  way  of  mortgage  in  May,  1861.  The 
assignment  was  made  between  Mary  McLeod,  executrix 
and  devisee,  under  the  last  will  and  testament  of 
Robert  Xot(;r2/,  deceased,  of  the  first  part,  Milton  A. 
Thomas  of  the  second  part,  and  Donald  McLeod,  hus- 
band of  Mary  M cLeod,  of  the  third  part ;  and  by  it 
Mary  McLeod,  "  as  executrix  and  devisee  as  aforesaid," 
assigned  the  mortgage  to  Thomas.  His  claim  was 
opposed  by  the  children  oi  Lowry  on  several  grounds. 


The  testator  by  his  will,  after  appointing  his  wife 
(now  Mrs.  McLeod),  executrix,  gave  her  the  proceeds 
and  benefit  of  all  deeds,  mortgages,  and  other  docu- 
ments in  his  possession,  to  be  received  and  enjoyed  by  her 
during  her  natural  life,  provided  she  remained  single ; 
and,  in  the  event  of  her  forming  a  second  marriage,  he 
directed  that  all  his  estate,  goods  and  chattels  should  be 
fairly  valued,  and  that  a  third  part  of  the  whole  should 
be  paid  by  his  executor,  afterwards  named,  to  his 
wife,  on  the  youngest  child  attaining  twenty-one.  He 
then  gave  the  rest  of  his  property  equally  among  his 
children,  on  the  youngest  attaining  twenty-one ;  and 
he  made  provision  for  their  education.  He  further,  in 
the  event  of  his  wife  marrying  again,  appointed  his 
friend  George  Graham,  to  be  sole  executor  of  his  will. 

Before  assigning  the  mortgage  in  question,  Mrs.  Lowry 
did  marry  again,  as  appeared  from  the  assignment. 

Mr.  Morphy,  for  Thomas  the  claimant. 
Mr.  Chadwick,  for  other  parties. 

47 — VOL.  III.  CHAMB.  R. 


Statement. 
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1871.  Mr.  Taylor,  Referee  in  Chambers. — Immediately 
^"^^"^^  upon  her  marriage  Mrs.  McLeod's  power,  as  executrix, 
^  V.      of  dealing  with  the  assets  ceased. 

Clarkson.  ® 

That  a  testator  may  appoint  a  person  to  be  his 
executor  for  a  particular  period  of  time  only,  or  during 
the  minority  of  his  son  or  the  widowhood  of  his  wife, 
or  until  the  death  or  marriage  of  his  son,  is  well  estab- 
lished, (a).  In  such  a  case,  if  the  testator  does  not 
appoint  a  person  to  act  before  the  period  limited  for  the 
commencement  of  the  office,  or  after  the  period  limited 
for  its  expiration,  administration  may  be  committed  to 
another  person  until  there  is  an  executor  (6)  but,  here 
the  testator  did  appoint  another  person,  George  Graham, 
and  upon  the  wife's  second  marriage,  the  executorship 
at  once  passed  to  him. 

In  Bond  v.  Faikerhy  (c),  a  testator,  Faikerby,  ap- 
,  pointed  his  wife  Dorcas,  executrix    and  residuary 

Judgment.  ^ 

legatee  for  life,  and  after  her  death  gave  the  residue  to 
his  sister  for  life,  remainder  to  his  two  nieces,  and  by 
a  codicil  he  made  a  stipulation,  that  in  the 
event  of  his  wife's  second  marriage,  she  was  to  concur 
in  the  appointment  of  trustees  for  the  management  of 
his  property.  The  wife  duly  proved  the  will  and 
afterwards  married  again,  but  died  without  any  trustees 
having  been  appointed.  By  a  settlement  made  before 
her  second  marriage  she  was  empowered  to  make  a 
will,  which  she  did,  appointing  her  second  husband,  one 
Bond,  her  executor.  The  sister  of  Faikerhy  died  before 
her  so  that  the  neices  thereupon  became  entitled  im- 
mediately upon  the  death  of  Dorcas,  and  one  of  them 
obtained  administration  de  bonis  oion  to  the  goods  of 
Faikerby.  Bond  moved  the  Court  to  have  the  grant 
revoked,  and  prayed  administration  himself,  as  the  exe- 
cutor of  Dorcas,  the  executrix  of  laikerby.  Upon  the 


(a)  Pemberton  v.  Cony,  Cro.  Eliz.  164  :  Carte  v.  Carte,  3  Atk  180. 
(5)  Wentworth,  Off.  of  Exor.  29.  (c)  Cas.  temp.  Lee  571 . 
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application  being  made,  Sir  George  Lee  held  that  1871. 
Dorcas's  executorship  expired   on  the  marriao^e  to  '-"'^'■^ 

^  .  Conron 

Bond',  and  consequently  that  no  priority  continued  ^- 
to  him  from  the  first  testator. 

< 

No  act  of  the  Court  granting  the  probate  is  in  such 
a  case  necessary  for  the  purpose  of  revoking  it ;  indeed 
the  probate  granted  to  the  first  executor  seems  to 
enure  to  the  benefit  of  the  substituted  executor.  It 
has  been  held  in  several  cases,  that  when  oneis  appoint- 
ed executor  for  a  time,  and  another  after  that  period, 
and  the  first  proves  the  will,,  the  second  may  act  with- 
out probate  (a). 

These  are  old  authorities,  but  I  find  no  modern 
cases  overruling  them,  and  they  are^all  cited  in  the  last 
edition  of  Williams  on  Executors. 

It  is  clear  that  Thomas  acquired  no  interest  under 
the  assignment  to  him  by  Mis.  McLeod  as  executrix.  Judgment. 
She  has,  however,  a  beneficial  interest  in  the  estate  of 
her  first  husband,  and  it  may  be  that  this  instrument, 
though  inoperative  as  an  assignment  of  the  mortgage, 
may  be  good  as  creating  a  charge  upon  her  interest  (6). 
But  if  it  is  so,  efiect  cannot  be  given  to  it  in  this  suit. 
The  money  payable  under  the  mortgage  is  payable  not 
to  the  beneficiary  directly,  but  to  Graham  who  is  now 
the  executor.  What  is  the  extent  of  Mrs.  McLeod' s 
interest  in  this  mortgage  cannot  be  ascertained  here,  an 
administration  of  Lowry's  estate  may  be  necessary  for 
that  purpose.  Besides  the  provision  made  for  her  by  the 
will  is  in  lieu  of  dower,  and,  for  anything  that  appears, 
she  may  have  elected  to  take  her  dower.  In  which 
case  she  has  no  interest  at  all. 


(a)  Anon,  Ca.  Chan.  265  ;  Freeman's  Rep.,  385  ;  U  Vin.  Ab.  56. 

(b)  Haynes  v.  Forsham,  17  Jur.  930. 
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1871. 

'•^^^''^  Reid  v.  Stephens. 

Costs — Costs  of  defendants  made  parties  in  the  Master^ s  office  severing  in 
their  defence. 

The  first  part  of  General  Order  315  applies  to  cases  where  several 
persons  are  acting  in  the  same  interest,  and  where  costs  are  to  be 
apportioned  among  them.  It  does  not  empower  the  Master  to 
deprive  any  one  of  his  entire  costs  where  the  decree  gives  costs 
generally.  A  surviving  trustee^  and  the.  representatives  of  a  de- 
ceased trustee,  are  not  within  the  rule  which  prevents  trustees 
severing  in  their  defence  at  the  risk  of  having  but  one  set  of  costs 
between  them. 

[July,  1871.] 

The  question  that  arose  in  this  matter  was  as  to  the 
costs  of  the  executors  of  George  MicMe,  made  parties 
in  the  Master's  oflSce,  and  whether  they  should  have  a 
separate  bill  of  costs  from  the  party  who  was  a  party 
to  the  suit  originally. 

statement. 

The  bill  was  by  two  creditors,  viz.,  Woodside^  and  the 
creditor  of  the  trust,  to  wind  up  the  estate,  with  charges 
of  mismanagement  against  Woodside,  and  seeking  to 
charge  him  with  loss  occasioned  to  the  estate.  A 
consent  decree  had  been  made,  with  a  reference  to  the 
Accountant,  who  held  that  the  executors  of  George 
Michiej^Qxe  necessary  parties. 

The  decree  directed  simply  an  account  of  the  dealings 
of  Woodside  only. 

Mr.  Bain,  for  MicJms  executors.  These  executors 
thought  they  had  conflicting  interests,  and  obtained 
different  solicitors  to  represent  them.  The  decree  on 
further  directions  in  terms  gives  costs  to  these  execu- 
tors as  between  solicitor  and  client ;  but  the  taxing 
officer  refuses  separate  bills  to  Woodside  and  the 
executors.  The  rule  that  only  one  bill  of  costs  should 
be  allowed  doe?  not  apply  where  a  trustee  and  the 
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representatives  of  a  deceased  trustee  are  defendants,  1871. 
it  only  applies  to  two  trustees  who  are  before  the  Court  ^^"^^^^^ 

>'     t  t  ^  Reid 

as  co-trustees.     If  not  co-trustees,  separate  bills  of  T: 

*■  Stopnens. 

costs  should  be  allowed.  Although  there  was  no  actual 
conflict  between  the  defendant  Woodside  and  the  exe- 
cutors of  3Iichie,  a  conflict  would  have  arisen  on  the 
accounts  if  the  suit  had  not  been  compromised.  There 
was  a  question  as  to  commission  in  which  their  respective 
interests  were  adverse,  and  the  commission  was  appor- 
tioned. By  the  decree  the  taxing  officer  is  concluded. 
Section  315,  General  Orders,  does  not  apply  when  the 
defendants  are^entioned  nominatim  in  the  decree  on 
further  directions.  The  executors  appeared  by  separate 
counsel  at  the  hearing  on  further  directions,  and  the 
question  of  costs  was  discussed  at  the  hearing. 

Mr.  Fleming,  for  plaintiff.  We  were  obliged  by  the 
Accountant's  ruling  lo  make  these  executors  parties. 
It  was  objected,  when  the  proceedings  were  in  the 
Accountant's  office,  that  these  parties  should  have 
appeared  by  the  same  solicitor  as  Mr.  Woodside,  and 
Mr.  Woodside'' s  solicitor  offered  to  act  for  them.  No 
charge  is  made  against  the  executors  of  Mr.  MicJiie's 
estate  {a).  The  decree  does  not  say  how  the  parties  are 
to  get  costs,  and  it  does  not  fetter  the  taxing  officer  in 
allowing  a  one-half  bill. 

Mr.  Boyd,  Master  in  Ordinary. — Supposing  the  judgment, 
matter  open  upon  the  present  decree,  the  question  is, 
should  the  defendant  Woodside  and  the  defendants 
made  parties  in  the  Accountant's  office,  have,  by  the 
law  of  this  Court/but  one  set  of  costs  betv^een  them. 
The  first  part  of  General  Order  315  seems  to  apply  to 
a  case  where  the  costs  of  two  or  more  defendants  are 
to  be  apportioned  among  them  in  equal  or  unequal 
proportions,  not  to  a  case  where  one  defendant  is  to  be 


(a)  See  Wightraan  v.  Helliwell,  13  Grant,  330;  Hughes  v.  Key, 
20  Beav.  395. 


374 


CHANCERY  CHAMBERS  REPORTS. 


1871.   wholly  deprived  of  costs.    If  the  decree  gives  costs  to 
'""'^^^  the  defendants,  as  here,  nominatim,  the  Master  can 
V.      consider  whether  two  or  more  of  them  should  have 

feteptiens, 

defended  together,  and  allow  but  one  set  of  costs  ;  but 
he  can  not  wholly  disallow  costs  to  any  one  defendant, 
as  that  would  be  running  counter  to  the  terms  of  the 
decree.  Now  this  is  not  a  case  for  apportioning  the 
costs.  Charges  of  mismanagement  were  made  against 
Woodside,  which,  according  to  the  rule  in  Shaw  v. 
Johnson  (a),  would  have  justified  him  in  defending 
separately,  even  if  the  other  defendants  had  been 
parties  by  bill.  Again,  this  defendant  substantially 
succeeds  in  the  suit,  something  being  found  due  to  him, 
and  he  is  allowed  his  costs  by  the  decree.  His  solicitor 
offered  to  act  for  the  other  defendants,  but  they  declined, 
and  there  was  no  power  to  compel  them  to  accept.  If 
they  were  wrong  in  not  joining  with  Woodside  in  the 
Accountant's  Office,  then  it  was  for  the  Court  to  have 
Judgment,  disallowcd  them  costs  in  toto  ;  but  the  Court  has 
awarded  them  costs  :  see  Barry  v.  Woodham  (6),  and 
Kam'pf  V.  Jones  (c).  But  it  cannot  be  said  that  these 
defendants,  added  after  decree,  were  wrong  in  defend- 
ing separately.  They  were  the  representatives  of  the 
deceased  co-trustee  of  Woodside,  the  surviving  trustee, 
and  therefore  not  made  parties  in  the  same  interest  as 
Woodside.  They  are  not  within  the  well-known  rule 
which  prevents  trustees  from  severing  in  their  defence, 
and  do  not  forfeit  costs  by  retaining  a  separate  solicitor 
in  whom  they  have  confidence  :  Aldridgev.  Westbrook 
'  (d),  Reade  v.  Sparkes  (e).  Moreover,  no  charges  were 
made  against  them  or  the  deceased  trustee,  and  in  this 
view  they  were  justified  in  severing  from  the  surviving 
trustee,  against  whom  misconduct  was  charged.  If 
these  charges  had  been  established,  the  Court  would 
have  deprived  Woodside  of  his  costs,  and  awarded  full 


(«)  9  W.  R.  629. 
(c)  C.  P.  Coop.  13. 
{e)  1  Moll.  10. 


[b)  1  Y.  &  C.  Eq.  Ex.  538. 
(d)  4  Beav.  212. 
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costs  to  the  added  defendants  :   Webb  v.  Webb  (a),  1871. 

Qiimmins  v.  Bromfielcl  (b).     There  is  no  possible  ^""^^^^ 
ground  for  diminishing  the  costs  of  any  of  the  defend-  y^- 

»  <=>  J  ^  Stephens. 

ants  under  General  Order  315,  and  full  costs  will 

♦ 

therefore  be  taxed  to  all  parties. 


Davidson  v.  Boomer. 

Leave  to  appeal  after  time  expired. 

The  Court,  although  reluctant  to  shut  out  a  party  from  the  privilege 
of  appealing,  will  not  give  leave  to  appeal  after  a  long  lapse  of 
time,  and  where  numerous  sittings  of  the  Court  of  Appeal  have 
been  held  since  the  judgment. 

[September,  1871.] 

This  was  an  application  on  the  part  of  the  defendant 
Boomer  ioT  leave  to  appeal  after  the  time  limited  by 
the  statute  had  expired.  statement. 

Mr.  S.  H.  BlaJce,  for  applicant. 

Mr.  J.  Hoskin,  for  infant  parties. 

Mr.  C.  Mos8,  for  some  of  the  respondents. 

Mr.  A.  0.  ChadwicJc,  for  other  respondents. 

The  applicant  desired  to  appeal  from  the  decree  pro- 
nounced herein,  and  also  from  the  order  of  V.  C. 
Strong  made  on  an  appeal  from  the  Master's  report, 
declaring  the  applicant  not  entitled  to  dower  in  the 
residue  of  the  testator's  real  estate  and  from  the 
decree  on  further  directions,  in  so  far  as  it  declared 
that  the  legacies  and  annuities  stand  primarily  charged 
upon  the  personal  estate  of  the  testator. 


(a)  16  Sim.  55. 


(i)  3  Jur.  N.  S.  667. 
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1871.  Mr.  HosJcin,  for  the  parties  interested  in  the  real 
'^"^'^^  estate,  contra,  contended  that  no  sufficient  case  was 

Davidson  in 

^^v.  made  as  to  the  first  grounds  of  appeal ;  two  years  delay 
had  taken  place  since  the  decision,  and  no  reason  was 
given  for  not  appealing  at  the  time.  If  defendant  had 
appealed  promptly,  the  accounts  would  have  been  taken 
promptly. 

Mr.  Ghadwich  urged,  that  to  grant  leave  under  the 
present  circumstances,  would  afford  a  bad  precedent. 

Mr.  Moss  referred  to  Bullen  v.  MenwicJc  (c).  Here 
the  defendant  felt  aggrieved  from  the  first,  and  knew 
the  state  of  the  accounts.  She  had  attended  the  pro- 
ceedings in  the  Master's  office.  The  same  accounts 
would  not  be  necessary  if  the  judgment  was  wrong. 
The  defendant's  contention  is,  that  the  legacies  were 
charges  on  the  real  estate.  Some  seventy  persons  were 
added  in  the  Master's  office,  who  were  interested  in  the 
personalty.  This  would  be  unnecessary  if  defendant 
was  entitled  to  all  the  personalty;  she  should  have 
appealed  promptly. 

Judgment.  Spragge,  C. — I  am  disposed  to  give  leave  to  appeal 
on  the  second  ground  for  the  reasons  which  I  gave 
when  the  matter  was  before  me.  There  is  no  reason  sug- 
gested, and  I  see  none  why  the  question  should  not  be 
appealed  upon  a  special  case ;  and  I  give  leave  upon 
condition  that  the  appellant  will  facilitate  the  appeal 
being  argued  at  the  next  sitting  of  the  Court. 

The  appeal  upon  the  third  point  is  a  matter  of  right. 

I  think  I  ought  not  to  allow  an  appeal  from  the  judg- 
ment of  February,  1868.  I  have  already  stated  several 
difficulties  that  have  occurred  to  me.    Further,  I  find. 


(c)  1  Cham.  R.  204. 
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upon  referring  to  the  argument  and  the  judgment,  that  1871 
the  two  prominent  points  argued  are  those  upon  which 
it  is  now  desired  to  appeal,  and  a  question  upon  the 
Statutes  of  Mortmain;  the  former  being  the  more  promi- 
nent of  the  two,  and  involving  a  much  larger  amount  of 
property.  I  should  have  been  very  well  pleased  to  have 
the  points  appealed ;  and  feel  almost  a  disinclination  to 
refuse  an  appeal,  especially  as  the  proposed  appeal  is 
from  a  judgment  of  my  own.  But  affcer  so  great  a  lapse 
of  time,  and  the  numerous  sittings  of  the  Court  of 
Appeal,  that  have  occurred  since,  and  after  what  has 
been  done  under  the  judgment,  I  think  I  ought  not  to 
grant  it.  To  do  so,  in  such  a  case  as  this,  would  be 
making  a  dead  letter  of  the  limitation  of  the  time  for 
appealing. 


Judgment. 


The  appellant  is  to  pay  the  cost  of  the  application. 


Ritchie  v.  Gilbert. 

Leave  to  answer  after  time  expired. 

The  Court  is  loth  to  debar  a  defendant  from  answering,  when  he  shews 
he  has  a  good  defence  on  the  merits,  and  that  to  refuse  would  or 
might  amount  to  a  denial  of  justice.  Leave  was  granted  to  a  defen- 
dant to  answer  under  such  circumstances  even  after  considerable 
delay  on  his  part,  he  being  put  on  terms  as  to  costs,  going  to  bearing, 
and  otherwise. 

[September,  1871.] 

This  was  an  appeal  from  the  Referee  refusing  to  set 
aside  a  decree  pro  confesso  and  let  the  defendant  in  to 
answer. 

Mr.  Q.  Moss,  for  appeal. 

Mr.  S.  M.  BlaTce^  for  plaintiff,  contra. 

48 — VOL.  III.  CHAMB.  R. 
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1871.  On  the  part  of  the  defendant  it  was  set  up  that  the 
"^7X7^  defendant  had  intended  to  answer,  but  had  been  induced 

Ritchie  _  ^  ' 

eilbert  conversations  with  the  plaintiff  respecting 

a  settlement.  The  decree  had  been  filed  in  May. 
Decree  taken  in  September.  It  was  urged  that  no 
damage  would  accrue  to  the  plaintiff  by  allowing  the 
answer  to  be  filed  ;  but  that  irreparable  injury  might 
accrue  to  the  defendant  by  refusing  ifc. 

Mr.  Blake. — Plaintiff  had  referred  defendant  to  his 
solicitor  on  the  occasion  of  the  alleged  conversation,  and 
his  versions  of  what  passed  was  corroborated  by  the 
affidavits  of  three  witnesses.  There  was  no  room  for 
misapprehension,  no  affidavits  in  contradiction  of  those 
of  plaintiff,  and  defendant  does  not  swear  that  he 
misunderstood  the  defendants. 

The  Chancellor. — I  think  the  defendant  should 
Judgment,  bavc  bccu  allowcd  to  answer.  I  have  to  choose  between 
what  will  be,  if  the  defendant  is  right,  a  denial  of  his 
rights,  and,  on  the  other  hand,  the  keeping  of  the 
plaintiff  still  in  litigation.  The  latter  need  be  only  for 
a  short  time,  as  the  sittings  at  Barrie,  where  the  venue 
is  laid,  is  on  the  6th  of  October.  I  will  therefore  give 
the  defendant  the  opportunity  of  sitting  up  and  proving 
his  defence,  if  he  has  any,  upon  proper  terms.  It  is  an 
indulgence,'  and  he  has  been  guilty  of  considerable  delay. 
He  must  pay  the  costs  of  his  application  to  the  Referee 
in  Chambers  and  of  the  appeal,  and  must  undertake  to 
go  to  a  hearing  at  Barrie  ;  and  he  is  in  the  meantime 
not  to  interfere  with  the  plaintiff's'  enjoyment  of  the 
property  in  question  as  settled  by  the  decree  which  has 
been  taken. 
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1871. 

Re  Shaver. 

Estates  tail— Statute  of  Limitations— Infancy-^ Fraud— Constructive 
notice. 

Before  tbo  passing  of  the  Act  respecting  the  assurance  of  estates  tail, 
a  tenant  in  tail  executed  a  deed  purporting  to  convey  the  property 
in  fee,  and  gave  up  possession  to  the  purchaser :  Held,  that  the 
Statute  of  Limitations  did  not  begin  to  run  until  the  death  of  the 
grantor. 

A  tenant  in  tail,  who  wis  supposed  to  have  the  fee  simple,  sold  the 
property  a  few  weeks  before  the  passing  of  the  Act  respecting  As- 
surance of  Estates  Tail ;  the  purchaser  accepted  the  conveyance  and 
paid  the  purchase  money  without  seeing  the  will  or  having  the  title 
investigated  ;  the  eldest  son  of  the  vendor  was  not  quite  twenty-one 
at  the  time ;  he  was  aware  of  his  interest,  but  was  anxious  that  the  sale 
should  be  effected,  urged  the  purchaser  to  buy,  and  was  privy  to  the 
completion  of  the  purchase,  without  giving  any  notice  of  his  title,  or 
of  the  defect  in  the  father's  right  to  convey  ;  the  purchaser  went  into 
possession,  and  improved  the  premises,  and  had  no  notice  of  the  de- 
fect in  his  title  until  after  the  death  of  the  vendor;  Held,  that  he 
was  entitled  to  hold  the  property  in  equity  against  the  issue  in  tail. 

In  such  a  case,  constructive  notice  of  the  defect  in  the  vendor's  title 
is  no  bar  to  the  purchaser's  right  to  relief. 

[May,  1871.] 

Appeal  by  a  petitioner  under  the  Act  for  Quieting 
Titles,  from  report  of  Mr,  Bergen,  the  Master  at  Corn- 
wall,  refusing  certificate  of  title. 

The  patentee  was  Ilannes  ^b'Jiaver.  He  died  in  1828, 
leaving  John  H.  Shaver  his  eldest  son  and  heir-at-law. 
On  the  9th  of  July,  1844,  John  H.  Shaver  conveyed  to  one 
Nicholas  Brouse.  On  the  22nd  of  July,  1845,  Nicholas 
Brouse  conveyed  to  Jacob  Brouse.  On  the  21st  of  April, 
1854,  Jacob  Brouse  conveyed  to  Samuel  Shaver,  the  peti- 
tioner's father ;  and  on  the  same  day  Samuel  Shaver 
conveyed  to  the  plaintiff.  The  petitioner  and  his  father 
had  possession  for  upwards  of  twenty  years,  viz.,  since 
1846. 

The  petitioner  relied,  in  the  first  instance,  on  the  title 
which  these  facts  would  establish. 


380 


CHANCERY  CHAMBERS  REPORTS. 


1871.  The  contestant,  on  the  other  hand,  claimed  under  a  will 
^"        '  said  to  have  been  made  by  JBannes  Shaver,  dated  29th  of 

Ke  Shaver.  .  . 

July,  ]820,  whereby  Hannes  devised  this  property  in 
the  following  terms  :  I  give,  devise,  and  bequeath  to 
my  second  son,  George  Shaver,  the  west  half  of  lot  No. 
32,  in  front  of  the  township  of  Matilda  ;  also  two  horses, 
one  cow,  one  heifer,  two  sheep,  one  waggon,  one  plough, 
one  harrow,  one  bedstead,  one  featherbed,  one  sheet, 
one  blanket,  and  one  pillow;  to  the  use  and  benefit  of 
my  son  George  Shaver,  and  and  the  heirs  male  of  the 
body  and  bodies  of  such  second,  third,  and  all  and  every 
other  son  and  sons  lawfully  begotten  ;  and  in  default  of 
such  issue,  to  the  use  and  behoof  of  such  second,  third, 
and  all  and  every  other  son  and  sons  of  the  said  George 
Shaver^  my  son."  This  devisee  was  the  contestant's 
father,  and  the  contestant  is  his  heir-at-law.  The  will 
was  soon  afterwards  proved  in  the  Surrogate  Court,  but 
was  not  filed  there  ;  nor  was  it  registered  in  the  registry 

statement.  officC  of  the  COUUty. 

The  petitioner  contended,  that  the  will  was  not  suffi- 
ciently proved  :  that  if  valid,  it  devised  to  George  H, 
Shaver  the  fee  simple,  and  not  an  estate  tail  as  the  con- 
testant claimed  ;  and  that  if  it  did  give  an  estate  tail 
only,  the  contestant  had  by  his  conduct  precluded  him- 
self fi  "om  claiming  the  property  against  the  petitioner;  or 
against  his  father  who  had  bought  from  George  H.  Shaver, 
in  ignorance  of  the  terms  of  the  will,  and  on  the  assump- 
tion that  George  H,  Shaver  was  entitled  to  the  fee 
simple. 

The  Master  found  for  the  contestant,  and  the  petitioner 
appealed  against  the  Report. 

On  the  appeal,  Mr.  S.  E,  Blake  and  Mr.  Bethune  ap- 
peared for  the  petitioner. 

Mr.  Moss,  contra, 
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MowAT,  V.  C. — I  am  of  opinion  that  the  evidence  was  1871. 
on  the  whole  sufficient  to  iustify  the  Master's  conclusion  ^"^y^^ 

:r  .  .       .     Re  Shaver. 

that  the  will  had  heen  duly  executed.  The  devise  in 
question  is  very  inaccurately  expressed,  but  I  am  clear 
that  it  gave  to  the  devisee  an  estate  tail  only. 

Nicholas  Brouse,  to  whom  the  heir  conveyed,  is 
dead.  Jacob  Brouse  was  examined  as  a  witness  and 
stated,  that  Nicholas  purchased  twenty-five  acres  of  the 
lot  from  George  Shaver,. and  afterwards  the  whole  one 
hundred  from  John  H.  Shaver,  and  Jacob  stated,  that 
he  himself  purchased  twenty-five  acres  from  Nicholas, 
and  the  remaining  seventy-five  from  George  Shaver. 
The  evidence  affords  no  explanation  of  this  seeming 
inconsistency.  Nicholas,  alone,  conveyed  to  Jacob ;  and 
he  did  so  by  two  deeds  of  the  same  date  (22nd  July, 
1845),  one  of  twenty-five  acres  with  covenants,  and  one 
of  seventy-five  acres  without  covenants. 

Judgments 

The  petitioner  and  his  father  have  made  depositions 
stating,  among  other  things,  that  in  1846  they  purchased 
fifty  acres  of  the  lot  from  Jacob  Brouse,  and  the  other 
fifty  acres  from  George  Shaver.  George  Shaver  alone 
executed  any  conveyance  at  that  time,  and  this  conveyance 
wasof  the  whole  lot,  and  contains  covenants  for  title.  This 
deed  was  re^^istered  on  the  25th  of  Aun;ust,  1853.  The 
deed  from  Jacob  Brouse  was  given  to  Samuel  the  peti- 
tioner's father,  in  the  following  year. 

As  to  the  petitioner's  claim  under  the  Statute  of  Limi- 
tations, if  I  am  to  assume  that  George  Shaver  was  in 
possession  of  the  one  hundred  acres  when  he  conveyed 
to  the  petitioner's  father,  and  that  he  then  gave  up  to 
him  possession  of  the  whole,  the  cases  in  12  C.  B.  {a) 
shew,  that  the  Statute  did  not  begin  to  run  against  the 
contestant  until  his  father  died,  which  is  said  to  have 

(a)  Cannon  v.  Kennington,  p.  1  ;  Kennington  v.  Cannon,  p.  18. 
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1871.  been  about  th3  year  1862;  that  'though  there  is 
^^^^^^^  a  difficulty  in  understanding  why  in  principle  such 
a  distinction  should  exist,"  still  the  Statute  did  make 
a  distinction  between  a  case  where  a  tenant  in  tail  should 
voluntarily  abandon  his  interest  during  his  life  and  re- 
main out  of  possession  for  twenty  years,  and  a  case 
where  he  should  convey  his  interest  and  thereby  put  it 
out  of  his  power  to  make  an  entry  or  bring  an  action  ; 
that  in  the  former  case  the  issue  was  barred ;  and  that  in 
the  latter  (which  is  the  present)  case,  time  was  not  to 
run  against  the  issue  until  the  death  of  the  tenant  in  tail. 
The  conveyance  by  George  Shaver  was  executed  shortly 
before  the  disentailing  Act  came  into  force. 

There  is  some  evidence  that  John  went  into  posses- 
sion of  part  of  the  lot  before  he  conveyed  to  Nicholas 
Brouse,  and  built  a  house  on  it ;  but  when  John  did  so, 
"  or  how  long  he  remained  in  possession,  does  not  appear  ; 
Jwjgment.  and  it  seems  to  be  conceded  that  George  had  possession 
of  the  whole  lot  when  he  conveyed  to  the  petitioner's 
father.  If  that  was  not  so,  it  should  be  made  distinctly 
to  appear. 

The  petitioner  further  contends,  that  the  contestant 
cannot  set  up  a  title  under  the  will,  as  he  was  a  party  or 
privy  to  the  sale  in  1846  ;  that  he  did  not  then,  nor  for 
many  years  afterwards,  nor  until  the  petitioner  had  made 
valuable  improvements  pretend  to  have  any  title  to  the 
lot ;  that  he  received  part  of  the  purchase  money  ;  that 
he  acquiesced  in,  adopted  and  confirmed  the  sale  ;  and 
that  after  so  long  a  possession  by  the  petitioner,  the 
contestant  is  not  entitled  to  disturb  him  (a).  There  is 
some  evidence  in  support  of  these  allegations  :  and  I  am 
not  prepared  to  say  thai  the  answer  made  to  them  by  the 
learned  counsel  for  the  contestant  relieves  his  case  from 
difficulty.    It  was  suggested  that  this  part  of  the  peti- 


(a)  SeeKeiT  on  Frauds,  81  to  86  ;  Sug.  743,  &c. 
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tioner's  case  took  the  contestant  by  surprise;  and  I  think  1871. 
that  under  all  the  circumstances  he  is  entitled  to  a  '  ^'"^ 

Re  Shaver. 

further  opportunity  of  meeting  it.  I  shall  therefore  refer 
the  matter  back  to  the  Master  for  further  inquiry  ;  and-, 
having  reference  to  the  provisions  of  the  Act  for  Quieting 
Titles,  and  to  the  nature  and  circumstances  of  the 
whole  case,  I  shall  not  limit  the  further  inquiry  to  this 
part  of  the  case,  but  shall  leave  it  discretionary  with  the 
Master  to  go  beyond  it,  if  he  sees  fit  on  any  application 
to  him  for  that  purpose.  The  order  will  therefore  be  in 
general  terms,  further  to  inquire  into  the  respective 
claims  of  the  parties.    I  reserve  the  costs. 


After  the  making  of  the  report  which  was  the  subject 
of  the  above  appeal  Judge  Pringle  succeeded  Mr. 
Bergen  as  Master  at  Cornwall ;  and  the  new  evidence 
having  been  taken  by  Judge  Pringle^  he  made  a  report 
in  favor  of  the  petitioner.  From  this  i^eport  the  con- 
testant appealed. 

The  following  is  the  Master's  note  of  the  grounds  on 
which  his  judgment  proceeded  : — 

I  came  to  the  conclusion  on  the  evidence  that  the 
contestant  was  not  of  age  when  the  deed  v;as  executed 
by  his  father,  but  was  in  his  twentieth  or  twenty-first 
year  ;  that  he  had  been  informed  before  the  sale  that  a 
will  had  been  made  by  his  grandfather,  and  knew  that 
he  had  an  interest  in  the  land  under  that  will,  though 
he  had  not  seen  the  document;  that  he  knew  his 
father's  intention  to  sell  to  the  petitioner's  father ;  that 
he  was  present  with  his  father  and  mother  and  the 
petitioner's  father  when  the  deed  from  his  father  and 
mother  to  petitioner's  father  was  being  drawn  up,  with 
full  knowledge  of  the  intention  of  his  father  and  mother 
to  execute  it ;  that  he  was  not  present  when  the  deed  was 
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1871.  sign9d,  but  was  in  a  blacksmith's  shop  on  the  other  side 
^^"^^r^  of  the  road,  a  few  yards  from  the  store  where  the  deeds 

Re  Shaver,  ^  *^ 

were  executed ;  that  after  the  deeds  were  executed,  he 
went  home  with  his  father,  and  mother  and  the  peti- 
tioner's father,  who  had  the  deed  then  in  his  possession  ; 
that  he  did  not  on  either  occasion  object  to  the  sale 
or  conveyance;  that  at  least  on  one  occasion  before 
the  completion  of  the  sale,  and  on  several  occasions 
afterwards,  he  expressed  his  satisfaction  at  the  arrange- 
ment to  parties  not  interested ;  that  he  never  notified 
petitioner  or  his  father  of  the  existence  of  the  will, 
and  that  he  did  not  for  several  years  after  his 
father's  death  take  any  step  to  recover  the  property. 

based  my  report  on  the  contestant's  knowledge 
that  there  was  a  will  giving  him  an  interest  in  the  land, 
and  on  the  belief  I  formed  from  the  evidence  that  he 
was  not  only  satisfied  with  the  sale,  but  wished  it  to  be 
statment.  carried  into  effect;  and  that  he  led  the  petitioner's 
father  to  believe  that  he  (contestant)  was  satisfied  with 
the  arrangement ;  and  I  took  the  view  also  that  contest- 
ant had  been  extremely  negligent  in  asserting  his  right 
to  the  property,  and  had  by  his  delay  encouraged  the 
petitioner  to  improve  it  to  a  large  extent. 

"  I  put  more  confidence  in  the  evidence  of  petitioner's 
father  that  contestant  had  urged  him  to  purchase,  than 
I  do  in  contestant's  denial  of  that  statement.  My 
impression  from  the  whole  of  the  evidence  is,  that  con- 
testant before  and  at  the  time  of  the  sale  was  anxious 
that  it  should  be  made ;  and  that  he  urged  petitioner's 
father  to  buy ;  and  that  he  was  satisfied  after  the  sale, 
and  said  so  to  several  persons;  and  that  it  was  not  until 
several  years  afterwards  that  he  thought  of  asserting 
any  right  he  might  have  to  the  property.  In  short,  I 
formed  the  opinion  that  contestant's  conduct  was  a  fraud 
on  the  petitioner. 
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"I  am  quite  satisfied  that  when  petitioner's  father  1871. 
bought,  he  paid  the  value  of  the  property,  and  that  if  '^-""^v^ 

»     '         ^  r     r      J  5  Shaver. 

acquiesence  on  the  part  of  the  contestant  would  make 
petitioner's  title  good,  there  was  sufficient  evidence  of  it." 

Mr.  James  McLennan,  for  the  appeal. 

Mr.  S.  H.  BlaJce,  contra. 

MowAT,  V.  C. — I  think  that  the  Master's  view  of  the 
facts  is  justified  by  the  evidence,  except  perhaps  as  to  the 
age  of  the  contestant.  On  that  point  the  evidence  is  con- 
flicting; and,  the  onus  being  on  the  contestant,  I  would 
have  desired  more  exact  evidence  than  he  has  given.  Was 
no  record  of  his  birth  made  by  the  clergyman  by  whom 
the  contestant  states  that  he  was  baptized  ?  and  no 
record  of  his  baptism  ?  Did  no  one  see  the  entry  in  the 
family  record,  which  the  contestant  says  was  burnt  ? 
His  mother  has  not  been  examined,  the  excuse  given  judgment, 
for  the  omission  being  that,  according  to  the  uncor- 
roborated statement  of  the  contestant  himself,  she  was 
dangerously  ill  on  the  22nd  March,  when  one  of  the 
contestant's  own  depositions  was  being  taken. 

I  have  no  doubt  whatever  that  Samuel  Shaver,  who 
bought  the  lot  in  March,  1846,  made  his  purchase  in 
good  faith,  and  paid  the  full  value  of  the  property;  that 
the  transaction  was  as  between  the  parties  to  it  perfectly 
valid  ;  and  that  the  pretence  of  there  having  been  fraud 
or  undue  influence  on  the  part  of  the  purchaser  is  utterly 
groundless. 

The  deed  from  the  contestant's  father  was  in  a  printed 
form,  containing  absolute  covenants  for  title,  as  was 
usual  at  that  period ;  and  was  filled  up  by  a  shop  clerk 
of  Jacob  Brouse.  No  professional  man  was  consulted, 
and  no  investigation  of  the  title  was  made.  The  pur- 
chaser had  heard  of  the  will ;  he  had  not  seen  it  or 

49— VOL.  III.  CHAMB.  R. 


386 


CHANCERY  CHAMBERS  REPORTS. 


1871.  taken  advice  upon  it;  and  he  did  not  know  that  the contest- 
^'^•^r^  ant  took  any  interest  under  it ;  he  supposed  and  assumed 

Be  Shaver.  ?  rr  ^ 

that  it  gave  the  property  to  the  contestant's  father, 
George  H.  Shaver,  absolutely;  and  he  bought  on  that 
assumption,  without  having  taken  any  step  to  verify  it. 
This  looseness  too  often  occurs  among  persons  of  the 
class  to  which  these  parties  belong,  and  was  much  more 
common  twenty-five  years  ago  than  it  is  now. 

The  heir  of  the  patentee  had  previously  conveyed  the 
property  to  Nicholas  Brouse,  and  Nicholas  had  con- 
veyed it  to  Jacob  Brouse.  At  the  time  of  the  transaction 
with  the  petitioner's  father,  Jacob  was  in  possession  of 
either  25  acres  or  50 — it  does  not  clearly  appear  which. 
He  had  no  deed  or  writing  from  George  H.  Shaver; 
but  it  appears  that  before  this  time  he  had  paid  George 
something  by  way  of  consideration  for  any  interest 
which  George  had  in  fifty  acres  of  the  property. 
Judgment.  Jacoh  Brousc  also  seems  to  have  been  a  party  to  the 
sale  to  the  petitioner's  father  :  and  it  was  agreed  that 
the  latter  should  pay  half  his  purchase  money  to  Brouse 
and  the  other  half  only  to  George  H.  Shaver.  The 
amount  going  to  George  H.  Shaver  was  paid  at  once, 
and  the  latter  executed  to  the  petitioner's  father  the 
deed  in  question,  which  is  expressed  to  be  for  the  whole 
hundred  acres.  The  purchaser  and  his  son  (the  peti- 
tioner) entered  into  possession  the  same  year.  The 
purchase  had  been  made  for  the  petitioner;  he  paid  part 
of  the  money  which  Jacob  Brouse  was  to  receive  ;  and, 
after  Jacob  had  released  his  interest  to  Samuel,  the  latter 
conveyed  the  property  to  the  petitioner,  who  has  remained 
in  possession  up  to  the  present  time.  The  petitioner 
from  lime  to  time  improved  the  property,  and  to  a 
considerable  extent,  without  any  notice  from  the  con- 
testant until  some  years  after  the  contestant's  ftither 
died.  The  contestant  said  that  on  one  occasion  before 
his  father's  death  he  did  speak  to  the  petitioner  about 
the  will,  and  referred  to  his  own  interest  under  it.  But 
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the  petitioner,  in  his  evidence,  denied  the  conversation,  1871. 
and  the  Master  gave  credit  to  the  denial.  ^^TT^*^ 

°  Re  Sharer. 

At  the  time  of  the  sale  to  the  petitioner's  father,  the 
contestant  was  living  with  the  seller,  his  father,  on  the  * 
lot  in  question  ;  he  knew  of  the  negotiations  for  the 
sale ;  he  was  anxious  that  the  sale  should  be  effected ; 
he  personally  and  repeatedly  urged  the  petitioner's 
father  to  buy;  he  afterwards  came  in  with  his  father  and 
mother  to  have  the  sale  carried  out,  and  he  was  entirely 
satisfied  with  it  in  all  respects.  He  is  stated  in  the 
evidence  to  have  been  an  active  man  in  his  father's 
affairs,  and  to  have  been  the  more  intelligent  of  the 
two  ;  though  the  father  was  quite  intelligent  enough  to 
make  a  valid  bargain  ;  and  it  seems  to  have  been  in  part 
at  the  son's  instance  that  the  sale  was  determined  npon, 
and  was  afterwards  carried  out.  I  think,  on  the  whole, 
that  I  must  regard  the  son  as  in  fact  a  party  to  the  sale. 

J  udgment. 

He  was  aware  of  the  will,  and  had  before  this  been 
told  of  his  interest  under  it.  His  evidence  is  in  part  this  : 
"  I  heard  from  Mr.  James  Fraser  that  the  place  was 
entailed,  before  Samuel  Shaver  bought — years  before. 
James  Fraser  said  to  me  when  my  father  sold  twenty-five 
acres  to  Nicholas  Brouse,  ^  If  the  old  man  sells  the 
land  from  under  you,  some  day  it  will  all  come  back  to 
you.'  The  contestant  said  nothing  of  this  to  the  pur- 
chaser, Samuel  Shaver,  though  he  knew  that  the 
purchase  was  being  made  on  the  assumption  that  the 
will  gave  his  (the  contestant's)  father  an  absolute  title 
to  the  property. 

I  may  further  state,  that  I  see  no  reason  for  supposing 
that  the  sale  was  not  a  provident  one  for  the  interest  of 
both  the  father  and  the  son. 

After  the  sale,  the  contestant  removed  with  his  father 
to  the  property  received  from  the  purchaser  in  part 
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1871.  payment ;  and  the  contestant  continued — with  the  excep- 
^7'^;^'    '  tion  of  a  very  short  interval— to  live  on  this  land 

Re  Shaver.  ^  *' 

from  that  time  until  his  remaining  interest  in  it  was 
sold  ;  the  proceeds  of  the  sale  the  contestant  received  for 
his  own  use. 

.The  petition  was  filed  in  September,  1869.  The 
plaintiff  had  then  been  in  possession  twenty-three  years. 
As  respects  so  much  of  the  lot  as  Gieo.  H.  Shaver  was  in 
possession  of  when  he  executed  the  conveyance  to  the 
petitioner's  father,  time  did  not  run  against  the  contest- 
ant until  his  father's  death;  but  as  to  so  much  of  it  as 
Jacob  Brouse  was  then  in  possession  of — viz.,  25  or  50 
acres — the  time  had  commenced  to  run  at  law,  and 
the  petitioner,  I  apprehend,  has,  by  virtue  of  the  Statute 
of  Limitations,  acquired  the  legal  title  as  well  as  the 
equitable.  ^ 

jud<^ment  qucstion  is,  as  to  the  petitioner  having  a  right  in 

equity  to  the  remainder  of  the  lot  as  against  the  con- 
testant ? 

There  would  be  no  room  for  argument  on  the  part  of 
the  contestant  but  for  two  circumstances  :  (1)  that  he 
wanted  (according  to  his  own  account)  six  months  of 
being  of  age  when  the  transaction  occurred;  and  (2)  that, 
as  Creorge  If.  Shaver's  title  to  the  lot  was  under  the 
will  of  his  father,  and  the  purchaser  had  (as  was  con- 
tended) constructive  notice  (a)  of  the  circumstance  that, 
by  the  true  construction  of  the  will,  the  seller  had  an  estate 
tail  only  in  the  property.  (The  Act  for  enabling  tenants 
in  tail  to  bar  the  entail  by  conveyance  did  not  pass  for 
six  weeks  afterwards).  But  for  these  two  circumstances 
it  is  clear  that  the  contestant's  endeavoring  to  induce 
the  purchaser  to  buy  from  the  father,  and  the  contest- 
ant's allowing  the  transaction  to  be  completed  without 
giving  information  as  to  his  interest  under  the  will. 


(a)  See  the  cases  Dart,  V.  &  P.  787  to  790. 
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would  bind  him  in  equity.  The  law  of  this  Court,"  as  1871. 
was  said  by  the  Vicc-Chancellor,  in  Davies  v.  Davies  ^"^y^ 

.       '  Re  Shaver 

{a),  binds  any  person  who  is  present  upon  the  occa- 
sion of  a  transaction  when  money  is  paid  upon  the  faith 
of  a  representation  which  that  person  understands;  and 
this  Court  compels  a  person  who  saw  money  paid  on  the 
faith  of  a  representation,  to  fulfil  the  purpose  for  which 
that  representation  was  made,  if  it  was  made  with  her 
privity  and  the  money  was  paid  in  her  presence.  Upon 
that  principle,  Blary  Davies,''  a  tenant  in  common,  was 
there  held  bound  in  equity,  she  ''knowing  the  money  was 
paid  in  respect  of  a  contract  for  the  sale  of  all  the 
shares,  and  knowing  that  she  had  one  of  the  shares." 
The  same  principle  has  been  frequently  stated  and  acted 
upon  ;  and  the  authorities  seem  to  shew  that  the  two 
circumstances  referred  to  as  distinguishing  the  present 
case  are  not  sufficient  to  do  so. 


On  that  point,  I  may  refer  first  to  the  case  of  Watts 
V.  Gressivell  (b).  There  a  tenant  for  life  had  bor- 
rowed money  on  property  of  which  the  lender  thought 
that  the  borrower  was  owner  in  fee.  The  remainderman 
was  the  mortgagor's  son ;  he  was  about  twenty  years  of 
age  at  the  time  ;  and  he  had  at  his  father's  instance  soli- 
cited the  loan  for  him,  and  he  had  not  given  notice  of  his 
own  title.  The  defendant,  in  his  answer,  stated  that  at 
the  time  of  the  transaction,  "  he  had  heard  the  lands 
were  settled  upon  him  after  his  father's  death,  but  had 
never  seen  the  settlement."  Lord  Cowper  held  him 
liable  for  the  mortgage.  Sir  John  Leach,  in  Cori/ 
V.  Gertchen  (c),  cited  this  case  with  approval,  ob- 
serving that  it  was  "  a  very  strong  case,  for  the  young 
man  did  not  know,  but  had  only  heard  of  the  settlement 
under  which  his  title  arose." 


(a)  6  Jur.  N.  S.  1320.  See  Brydges  v.  Branfil,  2  Sim.  384. 
(5)  2  Eq.  Ca.  Abr.  515,  pi.  3. 
(c)  2  Madd,  366. 
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1871.       Savage  v.  Foster  {a)  was  cited  to  me  on  the  argument. 

^T^y^  That  case  related  to  property  which  the  owner  had 
settled  on  her  first  marriage.  The  defendant  was  a 
feme  covert^  and  was  entitled  under  this  settlement  to  the 
remainder  after  the  death  of  her  mother,  the  settlor. 
On  the  marriage  of  a  younger  daughter,  the  mother 
conveyed  this  property  to  the  intended  husband,  subject 
to  her  own  life  estate,  and  without  notice  to  him  of  the 
settlement.  This  was  done  with  the  defendant's  know- 
ledge and' concurrence,  though  she  was  no  party  to  the 
conveyance.  The  Lord  Chancellor  held  that  she  was 
bound  to  give  effect  to  the  conveyance.  The  exposition 
which  Lord  Macclesfield  gave  of  the  law  on  this  occasion 
has  often  since  been  quoted'with  approbation.  He  said  : 
Now  when  anything  in  order  to  a  purchase  is  publicly 
transacted,  and  a  third  person,  knowing  thereof  and  of 
his  own  right  to  the  lands  intended  to  be  purchased, 
doth  not  give  the  purchaser  notice  of  such  right,  he  shall 

Judgment,  ncvcr  aftcrwards  be  admitted  to  set  up  such  right  to 
avoid  the  purchase — for  it  was  an  apparent  fraud  in  him 
not  to  give  notice  of  his  title  to  the  intended  purchaser  ; 
and  in  such  case  infancy  or  coverture  shall  be  no  excuse  : 
for,  though  the  law  prescribes  formal  conveyances  and 
assurances  for  the  sales  and  contracts  of  infants  and 
feme  coverts,  which  every  person  who  contracts  with 
them  is  presumed  to  know,  and  if  they  do  not  take  such 
conveyances  as  are  necessary  they  are  to  be  blamed  for 
their  own  carelessness  when  they  act  with  their  eyes 
open  ;  yet,  when  their  right  is  secret,  and  not  known  to 
the  purchaser,  but  to  themselves  or  to  such  others  who 
will  not  give  the  purchaser  notice  of  such  right;  for  that 
there  is  no  laches  in  him,  this  Court  will  relieve  against 
that  right,  if  the  person  interested  will  not  give  the  pur- 
chaser notice  of  it,  knowing  he  is  about  to  make  the 
purchase  ;  neither  is  it  necessary  that  such  infant  or 
feme  covert  should  be  active  in  promoting  the  purchase, 


(a)  9  Mod.  35. 
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if  it  appears  that  they  were  so  privy  to  it  that  it  could  1871. 
not  be  done  without  their  knowledge."  .^T''^ 

°  Re  Shaver. 

In  Hobbs  v.  Norton  (a)  the  issue  in  tail  under  a  settle- 
ment encouraged  a  stranger  to  purchase  from  a  younger 
brother  an  annuity  given  to  the  younger  brother  by  his 
father's  will,  and  was  therefore  held  bound  by  it,  not- 
withstanding the  settlement  and  the  absence  of  fraud. 
The  intending  purchaser,  before  buying,  had  gone  to  the 
party  entitled  under  the  settlement  as  heir,  and 
desired  to  know  of  him  if  his  younger  brother  had  a  good 
title  to  it  (the  annuity),  and  whether  his  father  was 
seized  in  fee  at  the  time.  Sir  George  Norton  (the  heir) 
told  him  he  believed  his  brother  had  a  good  title  to  it,  and 
that  he  had  paid  him  this  annuity  these  twenty  years  ; 
but,  withal,  told  him  that  he  heard  there  was  a  settlement 
made  of  his  father's  lands  before  the  will,  and  that  the 
said  settlement  was  in  Sir  Timothy  Baldwin  s  hands, 
and  that  he  had  never  seen  it,  and  therefore  could  not  Judgment, 
tell  him  what  the  contents  of  it  were,  but  encouraged 
him  to  proceed  in  his  purchase,  telling  him  he  had  not 
only  paid  his  brother  his  annuity  at  that  time,  but  had 
paid  to  his  sisters  three  thousand  pounds  under  the  same 
will.  Afterwards  Sir  G-eorge  Norton  gets  this  settlement 
into  his  hands,  and  would  avoid  this  annuity,  the  lands 
being  thereby  entailed.  Hohb's  bill  was  to  have  this 
annuity  decreed  or  repayment  of  his  purchase  money. 
The  cause  coming  on  to  be  heard,  there  was  no  proof 
that  Sir  George  Norton,  at  the  time  he  encouraged 
Hobbs  to  proceed  in  this  purchase,  had  any  notice  of 
this  settlement."  But  the  "Lord  Keeper  decreed  the 
payment  of  the  annuity,  purely  on  the  encouragement 
Sir  George  gave  Mobbs  to  proceed  in  his  purchase,  and 
that  it  was  a  negligent  thing  in  him  not  to  inform 
himself  of  his  own  title,  that  thereby  he  might  have 
informed  the  purchaser  of  it,  when  he  came  to  enquire 


(a)  1  Vern.  136. 
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1871.  of  him,  and  therefore  decreed  Sir  George  to  confirm  the 
^^^^^"^^  annuity  to  Hohhs.'' 

Re  Shaver. 

Nicholson  y.  Hooper  (a)  was  before  Lord  Cottenham. 
There  the  owner  of  chattels  had  pledged  them  to  a  broker 
to  secure  advances  made  by  the  broker.  The  broker  after- 
wards, in  his  own  name,  and  without  the  knowledge  of 
the  owner,  repledged  the  same  chattels  to  the  defendants 
by  »way  of  mortgage.  For  the  plaintiff  it  was  contended, 
that  the  broker  could  not  pledge  the  chattels  so  as  to 
bind  the  owner,  and  that  the  defendants  had  constructive 
notice  that  the  chattels  were  not  the  broker's  property. 
But  the  Lord  Chancellor  held  both  these  points  to  be  im- 
material, because  the  plaintiff,  when  informed  of  the  trans- 
action with  defendants,  or  until  long  afterwards,  did  not 
inform  them  of  his  intention  to  dispute  it.  His  Lordship 
observed,  amongst  other  things,  that  a  party  claim- 
ing a  title  in  himself,  but  privy  to  the  fact  of  another 
Judgment,  dealing  with  the  property  as  his  own,  will  not  be  permit- 
ted to  assert  his  own  title  against  a  title  created  by  such 
other  person,  although  he  derives  no  benefit  from  the 
transaction."  I  refer  to  this  case  as  indicating  (in  com- 
mon with  the  cases  previously  cited)  that,  in  the  applica- 
tion of  this  principle,  constructive  notice  of  the  defect 
in  the  seller's  title  is  not  material. 

Bo7/d  V.  Belton  (b)  appears  to  shew  the  same  thing. 
The  principal  facts  of  that  case  were  these  :  A  judgment 
had  been  recovered  against  the  owner  of  two  estates,  one 
of  them  being  a  leasehold  and  the  other  a  freehold.  On 
the  death  of  the  owner,  the  leasehold  became  vested  in 
one  person,  and  the.  freehold  in  another;  and  it  was 
assumed  by  the  court  that  if  the  purchaser,  who  had 
the  freehold,  had  paid  the  judgment,  he  would  have  been 
entitled  to  be  recouped  out  of  the  leasehold.  But,  on 
a  treaty  for  the  mortgage  of  the  leasehold,  the  owner  of 


(a)  4  M.  &  C.  179. 


(5)  1  J.  &  La.  730. 
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the  freehold  had  been  in  communcation  with  the  mortgagee  1871 
on  the  subject  of  the  mortgage,  and  did  not  inform  him  ^^'^ 
of  his  equitable  claim  to  be  recouped.  The  omission  was 
not  fraudulent,  and  seemed  to  have  arisen  from  his  not 
being  aware  t)f  his  right  to  be  recouped.  The  mortgagee 
was  aware  of  the  judgment,  and  of  its  not  having  been 
paid  ;  but  it  w^as  held  that,  having  allowed  the  mortgage 
to  be  taken  without  giving  notice  of  his  equitable  claim, 
he  could  not  afterwards  set  it  up  against  the  mortgagee. 
Lord  St.  Zef)war(?s  considered  that  his  '^silence  amounted 
10  a  disclaimer  of  any  interest  in  the  property  which  was 
about  to  be  mortgaged."  His  Lordship  did  not  consider 
the  mortgagee's  notice  of  the  judgment  to  be  material, 
because  the  other  was  treating  the  debt  as  his  own,  and 
was  negotiating  with  the  creditor  for  time  to  pay  it  olf. 
The  parties  dealt  on  ^'  a  common  understanding"  with 
Tespect  to  the  judgment ;  and  though  this  common 
understanding  was  a  mistake,  the  mortgagee  was  held 
entitled  to  insist  that  the  defendant  should  set  up  no  Judgment 
equitable  claim  inconsistent  with  it. 

Thompson  v.  Simpson  (a)  was  cited  to  me,  and  is  to 
the  same  eftect.  There,  lands  were  limited  to  a  father  for 
life,  with  power  to  appoint  amongst  his  children  ;  and 
in  default  of  appointment,  the  property  was  to  go  to 
his  children  as  tenants  in  common  in  fee.  The  father 
hxid  his  eldest  son  joined  in  a  fine  and  recovery ; 
and  they  erroneously  supposed  that  this  vested  the  fee 
in  the  father.  Afterwards  the  father  sold  and  conveyed 
the  estate,  the  son  being  present,  but  not  being  a  party 
to  the  conveyance.  Lord  St.  Leonards  held  that  the 
son's  interest  was  bound. 

Leary  Rose  was  a  case  before  the  present  Chan- 
cellor (6),  and  appears  to  be  a  direct  authority  for  the 

{a)  2  J.  &  L.  110. 

(6)  10  Gr.  346.;  See  also  Savage  v,  Foster,  9  Mod.  35  ;  aud  cases 
cited,  Dart,  on  Vendors,  4th  ed,,  p,  769,  note  [e). 
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1871.  petitioner  on  all  points.  There  a  will  had  been  made 
^^■^v^  devising  property  to  the  testator's  widow;  but,  the  will  not 
halving  been  properly  executed,  the  testator's  heir  at  law 
was  entitled  to  the  property.  Before  he  became  of  age, 
his  mother  and  he,  treating  the  mother  as  owner  under 
the  will,  contracted  verbally  for  the  sale  of  the  property ; 
and  he  was  a  witness  to  the  conveyance  which  his  mother 
executed  to  the  purchaser.  There  was  no  fact  in  regard 
to  the  title  which  the  heir  knew  and  the  purchaser  did 
not  know;  and  the  purchase  was  not  made  "  upon  the 
faith  of  any  fact  represented  or  concealed"  by  the 
heir.  The  Chancellor  held  that  the  case  fell  within 
the  principle  of  Thompson  v.  Simpson  ;  and  that  the 
circumstance  of  the  heir  being  a  few  months  under  age 
was  not  sufficient  to  distinguish  it.  On  that  circumstance 
the  judgment  has  the  following  observations  :  "  Where 
a  contract  is  made  upon  the  faith  of  assumed  facts,  an 
infant  knowing  the  contrary,  but  yet  assenting  to  the 
Judgment,  cxistcnce  of  the  facts,  the  infant  is  guilty  of  a  moral 
wrong,  for  he  ought  to  disclose  them  ;  but  he  may  intend 
no  fraud  at  the  time,  and  may  never  commit  any  actual 
fraud,  for  his  latent  rights  may  be  asserted  by  the 
representatives  of  his  estate;  yet  if  they  are  asserted  after- 
wards, they  are  held  bound.  Does  not  the  fraud  then 
consist,  not  in  the  original  standing  by  when  the  contract 
was  made,  but  in  the  assertion  of  the  right  after  so 
standing  by  ?" 

In  holding  constructive  notice  of  the  will  to  be  insuffi- 
cient to  deprive  a  purchaser  of  his  equity  in  such  a  case, 
the  person  standing  by  is  dealt  with  as  a  vendor  himself 
is  dealt  with  where  the  conveyance  obtained  from  him 
was  defective  and  left  the  estate  wholly  or  in  part 
unconveyed  ;  or  where  the  vendor's  title  was  defective 
and  the  vendor  subsequently  acquired  the  title  even  for 
value.  In  such  cases  he  is  bound  to  execute  a  new  con- 
veyance, vesting  in  the  purchaser,  his  heirs  or  assigns, 
the  unconveyed  estate,  or  the  estate  newly  acquired  ;  and 
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constructive  notice  of  the  defect  is  no  bar  to  this  1871. 
equity  (a).  ^ 

^  V  ^  Re  Shaver. 

At  the  time  of  the  transaction  now  in  question,  there 
was  no  machinery  in  Ontario  for  barring  an  estate  tail ;  * 
and  if  the  attention  of  the  purchaser  had  been  called  to 
the  fact  that  the  will  did  not  give  to  the  vendor  an 
absolute  title,  or  even  that  there  was  a  question  about 
it,  and  that  the  contestant  ponsidered  or  had  been  told 
that  by  the  will  his  father  could  sell  a  life  estate  only, 
the  purchase  would  probably  have  been  deferred,  or  not 
have  taken  place  at  all. 

The  inalienability  of  estates  tail  is  entirely  opposed 
to  the  spirit  of  a  free  people;  and  the  want  of  machinery 
for  alienating  such  estates  was  temporary  only.  Such 
machinery  existed,  I  apprehend,  until  the  abolition  of  real 
actions  in  1834 ;  and  at  the  time  of  the  transaction  iu 
question,  the  bill  was  probably  before  the  Canadian  Par  judgoient. 
liament,  which  was  passed  into  law  on  the  18th  May- 
1846,  enabling  the  alienation  to  be  effected  by  a  simple 
conveyance.  It  has  always  been  the  rule  in  England, 
that  a  tenant  in  tail  who  contracts  to  sell  or  charge  the 
fee  sim-ple  may  be  compelled  to  do  whatever  is  necessary 
to  give  the  purchaser  a  good  title  to  the  fee  simple  (5). 
And  the  contestant's  father  could'  have  been  compelled 
in  this  country  at  any  time  after  the  18th  May,  1846, 
until  his  death,  sixteen  years  afterwards,  to  execute  a 
new  conveyance,  which  would  have  perfected  the  peti- 
tioner's title  (c).  But  for  the  contestant's  long  silence, 
the  petitioner  might  have  taken  advice  and  availed  him- 
self of  this  right  to  a  new  deed.  The  contestant's  silence 
also  led  to  the  petitioner's  making  improvements  from 
time  to  time  on  the  property,  thereby  greatly  increasing 

{a)  See  Cases  supra.       {b)  See  Sug.  V.  &  P.  pp.  205,  468,  I4th  ed. 
(c;  See  Smith  v.  Baker,  1  Y.  &  C.  C.  C.  223;  Osborne  v.  Smith,  4 
Ir.  Ch.  -58  :  and  other  cases  cited  Sug;.  744  ef  seq.  ;  Part.,  4th  ed.  740 

et  aen. 
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1871.  its  value.  I  think  that  the  contestant's  silence  was  a 
J^^'^^;!'^  disclaimer  of  his  right,  and  an  acquiescence  in  the  peti- 
tioner's title  to  the  fee  simple.  There  is  in  the  contest- 
ant's favor  no  moral  equity  which  should  incline  the 
Court  to  take  a  different  view.  He  comes  to  take 
advantage  of  an  accident,  which  but  for  his  own 
silence  when  the  purchase  w^as  made,  and  until  after  his 
father's  death,  would  not  have  been  open  to  him.  I 
think  that  he  must  give  effect  to  the  common  under- 
standing" upon  which,  with  his  knowledge  and  concur- 
rence, the  purchase  was  made  from  his  father. 

I  think  that  a  certificate  of  title  should  issue,  declaring 
the  plaintiff*  to  be  entitled  in  fee  legally  and  equitably 
to  twenty -five  acres  of  the  land,  and  equitably  only  to 
the  residue ;  and  declaring  that  the  legal  estate  in  the 
latter  is  in  the  contestant,  and  that  he  is  a  trustee 
thereof  for  the  petitioner. 

Judgment. 

The  petitioner  having  failed  on  the  first  reference— of 
which,  and  of  the  appeal  from  the  Master's  report 
thereon,  I  reserved  the  costs ;  and  having  succeeded  on 
the  second  reference  only,  there  should  be  no  costs  to 
either  party. 


Arthur  v.  Browjt. 

Security  fo  r  costs — Waiver. 

Security  for  costs  will  not  be  ordered  to  be  given  where  a  defendant 
has  obtained  further  time  to  answer. 

[May,  1871.] 


Mr.  Smart  applied  for  an  order  for  security  for  costs 
under  circumstances  which  would  have  entitled  him  to 
security  but  for  any  question  of  waiver. 
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Mr.  Arnold,  contra,  objected  that  any  right  to  secu-  1871. 
rity  for  costs  had  been  waived  by  the  defendant  asking  "^^^^J^ 
and  obtaining  farther  time  to  answer.  •  ^J^^ 

The  Referee. — That  seems  to  be  clear  :  Atkins  v. 
Cook  ((?),  Sivanzjj  v.  Stoanzy  {b},Chapm  v.  Clarke  (c). 

Application  refused. 


Re  Bell, — Bell  v.  Bell. 

Administration  order. 

Where  on  an  application  for  an  administration  order  the  fact  of  the 
defendant  being  administrator  is  not  disputed,  and  the  plaintiff  ha& 
filed  an  afi&davit  that  he  is  administrator,  it  is  not  necessary  to  give 
further  evidence  of  the  fact,  or  to  produce  the  letters  of  administra- 
tion, or  a  copy  thereof. 

[May,  1371.] 

Mr.  Foster,  for  the  plaintiif. 
Mr.  Bethune,  for  the  defendant. 

Mow  AT,  Y.  C— This  was  an  application  for  anadmi-  judgment, 
nistration  order  by  one  of  the  next  of  kin.  For  the 
defendant,  the  administrator,  it  was  objected  that  the 
plaintiff  must  produce  the  letters  of  administration,  or  an 
exemplification ;  and .  reference  was  made  to  Foster  v. 
Marshall  {d)  in  support  of  the  objection.  In  that  case 
the  report  says  that  a  like  application  was  refused  by  the 
present  Chancellor,  "  there  not  being  any  evidence 
produced,  proving  that  letters  of  administration  had  been 
granted  to  her."  On  looking  at  the  Chancellor's  book, 
I  find  that  the  motion  stood  over,  not  for  the  letters  of 


[a)  3  Drew.  694.  (c)  Unreported  case  before  V.  C.  Esten. 

(5)  4,  K.  &  J.,  237.  id)  1  Cham.  R.  29. 
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1871.  administration,  or  for  primary  evidence  of  them,  to  be 
^^^^^^^  procured  by  the  applicants,  but  merely  for  an  affidavit 
shewing  Elizabeth  Mar  shall  to  be  administratrix.  The 
book  shews  that,  on  the  motion  coming  on  again,  the 
plaintiff  produced  an  official  certification  of  the  grant 
of  the  letters  ;  but,  curiously  enough,  the  order  when 
drawn  up  did  not  mention  this  evidence,  but  mentions 
only  the  plaintiff's  affidavit. 

I  see  no  possible  reason  for  requiring  a  plaintiff  to  go  to 
this  expense.  If  he  had  filed  a  bill,  and  the  defendant  by 
his  answer  had  admitted  having  obtained  letters  of 
administration,  or  if  the  bill  had  been  taken  pro  confesso 
against  him,  no  further  evidence  of  the  letters  would 
have  been  required.  On  a  motion  of  this  kind,  I  think, 
that,  where  the  point  is  not  disputed,  and  the  plaintiff 
has  filed  an  affidavit  that  the  defendant  is  administrator, 
nothing  further  need  be  required.  If  the  defendant  had 
been  executor  instead  of  administrator,  I  see  some 
Judgment,  objcct  in  requiring  the  production  of  the  will,  or  suf- 
ficient evidence  of  it,  as  the  Court  has  to  look  at  its 
terms  before  formally  disposing  of  the  case ;  and  there- 
fore I  do  not  wish  my  present  decision  to  be  regarded 
as  disturbing  the  practice  which  is  said  to  have  prevailed 
in  such  cases ;  but,  in  the  absence  of  authority,  I  cannot 
"  unnecessarily  sanction  the  wholly  useless  expense  which 
permitting  an  administrator  to  raise  this  objection  im- 
poses on  a  plaintiff. 


_____  V.  Corcoran. 

Service  out  of  Jurisdiction. 

The  Court  will  not  order  Bervice  by  publication  of  parties  out  of  the 
jurisdiction  who  cannot  be  found  on  the  affidavit  of  the  plaintiff 
alone. 

[May  25tb,  1871.] 

In  this  case,  some  of  the  defendants  living  out  of  the 
jurisdiction  under  circumstances  which  would  have  enti- 
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tied  the  plaintilf  to  proceed  against  them  by  publication,  1871, 
an  order  was  moved  for  on  the  affidavit  of  the  plaintiff  ^""^"^ 


alone.  ^• 

Corcoran. 

The  Referee  refused  to  grant  the  order  on  the 
grounds  that  the  Court  had  held  that  it  was  neeessar}-- 
the  plaintiff  should  furnish  other  material  than  his  own 
affidavit. 

McLennan*,  Hendei'soii^  and  Downey^  plaintiff's  so- 
licitors- 


BCOTT  V.  BURNHAM. 

Technical  objection — Notice,  where  an  error  or  slip  is  apparent  on  (he 
face  of  it — Second  application — Leave  to  renew  motion. 

Where  a  party  seeks  to  set  aside  a  proceeding  on  technical  grounds, 
ills  own  case  will  be  judged  strictissime  juris  ;  and  if  he  moves  on 
insufficient  materials,  he  does  so  at  his  own  risk,  and  the  Court  will 
not  aid  him. 

The  Court  will  not  encourage  the  taking  advantage  of  an  error  which 
is  obviously  a  mere  slip  and  does  not  mislead,  and  is  not  calculated 
to  mislead. 

Where  a  notice  of  hearing  had  been  given,  and  by  a  mistake  of  the 
month  it  was  for  a  day  past,  the  Court  allowed  it  to  Btand,  putting 
the  parties  on  terms  as  to  costs,  and  changing  the  venue  for  the 
convenience  of  going  to  hearing. 

Where  such  notice  had  been  moved  against  before  the  Referee,  and 
the  affidavits  failed  to  negative  the  receipt  of  any  other  notice,  and 
the  motion  consequently  was  refuged,  but  leave  was  given  to  renew 
it ;  Held,  that  the  giving  time  to  renew  the  motion  was  an  unwise 
exercise  of  discretion,  and  that  it  wa.«  open  to  the  Judge  on  appeal 
to  ignore  or  reverse  it. 

[November,  1871.] 

A  motion  was  made  before  the  Referee  to  set  aside 
the  notice  of  examination  and  hearing,  and  to  strike  the 
cause  out  of  the  list  of  causes  set  down  for  hearing  at 
Peterborough,  on  the  ground  that  the  day  mentioned  in 


statement. 
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1871.  the  notice  for  the  hearing  was  a  day  past,  as  the  word 
-^N.-^     October"  had  been  used  instead  of  ^'November/'  This 

Scott  I 

V.      motion  was  refused  by  the  Referee  on  an  objection  that 

Burcham.  ,  ^ 

the  notice; served  was  not  proved,  but  leave  was  given  to 
renew  it,  as  the  failure  was  on  technical  grounds.  A 
subsequent  application  was  made  on  a  new  affidavit  by 
the  defendant,  which  shewed  the  notice  of  hearing  to 
have  been  served  on  Monday,  and  negatived  the  service 
on  his  solicitor  or  his  codefendant  of  any  other  notice, 
without  stating  how  he  knew  the  facto  This  application 
v/as  granted,  and  from  the  order  setting  aside  the  notice 
the  plaintiff  appealed. 

Mr.  Foster^  for  the  plaintiff,  contended  that  the  fail- 
ure of  the  first  application  was  a  bar  to  the  second,  as 
the  Court  will  not  entertain  a  second  application  upon 
grounds  which  might  and  ought  to  have  been  brought 
forward  upon  the  firsl .  At  law,  the  authorities  are  clear 
and  uniform  (a),  T'dt  v.  Bichson  (h),  Leggo  v.  Young  (c). 
Orchard  v.  Blopei/  (d).  If  leave  to  renew  had  been 
given  by  the  Referee,  it  was  an  improper  exercise  of 
discretion,  and  it  was  open  to  him  to  question  it,  the  strict 
rules  of  appeal  not  applying  to  the  appeals  from  the 
Referee,  at  least  in  mere  matters  of  practice. 

The  Chancellor.-— -Is  the  present  appeal  an  appeal 
Judgment,  from  sucb  ruling,  that  is  the  giving  leave  to  renew  the 
application,  and  is  it  so  stated  in  the  notice  ? 

Mr.  Foster. — I  object  to  the  order  made,  and  this  leave 
was  part  of  it,  for  without  the  giving  leave  there  would 
have  been  no  second  ordef.  The  leave,  if  given,  was 
ex  parte,  and  an  appeal  does  not  lie  from  an  ex  parte 
order.    Had  the  first  order  reserved  leave  to  renew,  I 


(a)  Queen  v.  M.  &  L.  E.  Co.,  8  A.d.  &  E.  4le3;  Queen  v.  Inhabit 
tants  of  Barton,  9  Dow.  P.  C.  1021. 

{3)  4  C.  B.  786.  (c)  17  C.  B.  &49.  {d}  2  E.  &  B.  206. 
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should  have  appealed  against  it.  Mr.  Foster  then  1871. 
went  on  to  contend  that  defendant  had  waived  his  ^^-^"^ 

Scott 

right  to  object  to  the  irregularity  of  the  notice  by  ^^^.J^^^ 
his  laches.  The  case  of  City  of  Toronto  v,  Mc Grill  (a), 
proceeded  upon  the  analogy  of  cases  at  law  which  had 
since  been  overruled :  Stevenson  v.  Hodder  {h)  was  not 
an  authority  in  the  case  of  a  notice  of  examination 
and  hearing.  The  rule  of  law  is,  that  mere  slips  will  not 
be  favoured  where  not  calculated  to  mislead:  Harrison, 
C.  L.  P.  Act  677,  Notes ;  DeBlaquiere  v.  Cottle  {c). 
The  order  now  appealed  from  was  not  supported  by 
proper  material,  the  affidavit  being  defective  in  not 
shewing  means  of  knowledge.  The  Court  would  not 
conjecture  circumstances  in  favor  of  applicant,  who 
should  support  his  case  by  the  best  and  fullest  evi- 
dence :  Leslie  v.  Foley  {d). 

Mr.  J.  Hoskin,  contra,  in  support  of  the  order,  read 
the  affidavits  on  which  it  had  been  granted,  in  one  para-  judgment 
graph  of  which  the  defendant  swore  that  neither  he  nor 
his  solicitor  had  been  served  with  any  other  notice  than 
the  one  complained  of  as  irregular. 

The  Chancellor. — How  can  he  state  that  ?  He  is 
alleging  what  he  can  know  nothing  of ;  and  I  shall  treat 
his  affidavit  as  worthless  on  that  point.  Indeed,  I  may 
say,  the  motion  before  the  Referee  was  of  a  description 
I  regret  to  see  in  this  Court.  The  mistake  in  the  notice 
was  an  obvious  one,  and  whether  bound  bylaw  to  return 
the  notice  or  not,  the  defendant  ought  as  a  matter  of 
propriety  to  have  drawn  the  attention  of  the  other  side 
to  it. 

Mr.  HosJcin. — The  suit  is  a  hostile  one,  and  we  stand 
on  our  strict  rights. 


(a)  1  Cham.  R.  16.  (6)  15  Grant  570. 

(c)  4  Prac.  R.  167.  (d)  4  Prac.  R.  246. 

51 — VOL.  III.  CHAMB.  R. 
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1871.      The  Chancellor. — I  do  not  reflect  on  you.   I  under- 


stand that  you  are  merely  counsel,  and  acting  under 
instructions. 


Burnham. 


Mr.  Hoshin  proceeded  to  argue  that  the  order  was  not 
open  to  the  objection  urged  of  its  being  a  second  motion 
on  the  same  subject  matter.  The  first  motion  was  not 
disposed  of  on  the  merits,  and  leave  was  given  to  renew 
it  on  better  material. 

The  Chancellor. — I  do  not  think  the  learned  Referee 
should  have  given  leave  to  renew ;  but  can  the  question 
of  his  having  done  so  be  argued  now  ? 

Mr.  Hoshin. — I  contend  it  cannot.  There  is  nothing 
said  of  it  in  the  notice,  and  I  confine  myself  to  the 
grounds  of  appeal  stated.  The  original  motion  was  a 
meritorious  one ;  the  rules  of  Court  are  useless  unless 
enforced.  Had  we  appeared  at  the  hearing  and  asked 
for  costs,  and  been  called  on  to  produce  this  notice,  we 
should  have  failed.  That  is  the  proper  test  by  which  to 
judge  of  the  correctness  of  the  order. 

The  Chancellor. — Your  solicitor  may  have  had  a 
correct  notice ;  there  is  nothing  to  negative  such  a  fact. 
The  affidavit  of  the  defendant  I  treat  as  nothing. 

Mr.  jPos^er,inreply:  The  absence  of  any  objection  to  the 
leave  to  renew  from  the  grounds  of  appeal  was  occasioned 
by  the  fact  that  neither  in  the  first  nor  in  the  second 
order 'did  anything  appear  shewing  leave.  Even  had  it 
been  otherwise,  it  has  been  held  that  it  was  not  neces- 
sary to  state  the  grounds  of  appeal  in  the  notice  of 
appeal  from  Chamber  motions  before  the  Referee.  It 
would  be  unwise  to  graft  the  strict  rules  of  appeal  on 
the  details  of  every  day  practice. 

The  Chancellor. — I  am  very  much  disinclined  to  give 
effect  to  objections  such  as  that  made  here ;  so  much  so, 
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that  I  may  possibly  sometimes  run  counter  to  decided  1871. 
cases;  but  in  this  case  I  am  inclined  to  think  the  learned  ^""^v  ^ 

■r»  •  1  •  T  ^^^^^ 

Referee  wrong  on  two  points,  which  I  have  already  g^^^^^j^ 
indicated  in  the  course  of  the  argument.    The  first,  that] 
there  was  no  evidence  before  him  negativing  service  of  ai 
good  notice  on  the  solicitor.    The  affidavit  of  the  party  ' 
.who  makes  the  allegation  that  no  service  was  made  on 
the  solicitor,  I  take  as  worthless,  as  he  speaks  of  what 
he  evidently  can  know  nothing  of.    The  other  point  I 
refer  to  is,  that  the*  learned  Referee  was  wrong  in  giving/ 
leave  to  renew  the  former  motion,  if  I  can  consider  thatj 
point  now,  and  I  incline  to  think  I  can.    Without  suchj 
leave  the  second  application  must  certainly  have  failed, 
and  it  would  have  been  a  wise  exercise  of  discretion,  in^ 
my  opinion,  to  refuse  such  leave,  the  application  being! 
in  every  sense  strictissime  juris  ;  and  if  a  party  moves 
on  insufficient  material  he  must  take  the  consequences. 

On  the  following  day  the  Chancellor  "gave  judgment  judgment, 
as  follows: 

SPRAGas,  C. — Judgment  was  virtually  given  at  the 
close  of  the  case.    I  think  the  Jleferee  should  not  have! 
given  leave  to  renew  the  motion  after  its  failure  upon  the! 
first  application.    It  was  an  indulgence  which  I  think  | 
should  not  have  been  granted  upon  an  application  which  * 
was  strictissime  jurisy  and  in  which  there  were  no  merits. 
I  think  also  there  is  no  evidence  negativing  the  service 
upon  the  defendant's  solicitor  of  a  regular  and  proper 
notice  of  hearing.  The  order  setting  aside  the  notice,  and 
striking  the  cause  off  the  list  is  rescinded.    No  costs  to 
either  party.    Plaintiff  may  carry  cause  to  hearing  at 
Cobourg.    Venue  to  be  changed  accordingly. 
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^ — y — '  Rae  V.  Geddbs. 

Master^ s  office — Vendor  and  purchaser — Infants — Direction  under  Chan-- 
eery  Act  to  convey — Interest. 

Nothwithstanding  that  a  decree  declares  that  the  defendant  has  ac- 
cepted the  title  of  the  plaintiff,"  the  defendant  has  a  right  to  objec- 
to  a  conveyance  by  the  plaintiff -alone  if  it  appears  that  the  legal 
estate  is  partly  out  of  him. 

Where  it  had  been  referred  to  the  Master  "  to  settle  the  conveyance 
or  conveyances  to  the  purchaser  or  purchasers,  and  all  proper 
parties  are  to  join  therein,  as  the  Master  shall  direct,"  and  the 
Master  did  not,  in  settling  the  conveyance,  direct  that  an  infant, 
whose  lands  had  been  sold,  should  be  made  a  party,  but  merely 
that  her  guardian  should  ;  and  subsequently,  after  such  infant  had 
married,  directed  that  she,  being  still  an  infant,  and  her  husband 
should  join  in  a  new  conveyance,  which  was  done  ;  it  was  held  that 
this  was  within  the  Master's  powers,  and  was  in  effect  as  if  the 
Court  had  directed  the  execution  of  the  conveyance  under  12  Vic. 
ch.  72,  and  that  the  deed  was  binding  and  passed  the  estate. 

Interest  ori^urchase  money  runs  from  the  date  when,  after  the  ac- 
ceptance of  the  title,  the  purchaser  could  have  safely  taken  posses- 
sion, and  a  difficulty  ^respecting  the  conveyance  may  justify  his  not 
taking  possession. 

[November,  1871.] 

Statement.  ^i"'  Dowuey,  for  the  plaintiff,  contended  that  the 
language  of  the  decree  declaring  that  the  plaintiff's 
title  was  accepted  precluded  the  defendants  from  asking 
a  conveyance  from  the  Heherts  ;  also,  that  the  legal 
estate  in  Mrs.  Hehert  had  been  conveyed  by  her  by  a 
deed  settled  by  the  Master  at  Hamilton,  dated  20th  of 
October,  1870. 

Mr.  Udward  Martin,  for  the  defendants,  contra,  cited 
Warren  v.  Richardson  (a),  Practice  on  Settling  Con- 
veyances (5),  Denny  v.  Hancock  (c),  Jumpson  y* 
Pitchers  {d\  Paramore  v.  Qrenslade  (e);  and  argued, 
that  when  the  order  in  Re  Hunter  was  made,  Mrs. 


(a)  1  Younge,  pp,  1,  6,  8. 
(6)  2  Danl.  1162,  1186: 
(c)  L.  R.  6  Ch.  13. 


{d)  1  Coll.  13. 
(e)  17  Jur.  1064. 
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Hehert  was  an  infant  and  unmarried ;  that  she  is  still  1871. 
an  infant,  and  was  married  after  the  sale  and  before  the 
conveyance;  that  no  order  of  revivor  has  been  taken  out 
after  her  marriage,  no  change  has  been  made  in  the 
style  of  the  cause,  and  no  proceedings  had  since  boen 
had  in  the  Masters  oflSce  {a) ;  that  the  Master  was  func- 
tus officio  when  he  settled  the  first  conveyance  from  the 
guardian,  when  once  he  has  settled  a  conveyance  his 
powers  cease,  he  can  do  no  more  unless  it  is  referred 
back  to  him. 

Again,  that  the  deed  is  invalid  under  12  Victoria, 
chrspter  72,  because  there  is  no  direction  that  it  should 
be  signed  by  the  infant  or  some  person  specially 
ordered  to  sign  it.  The  marriage  being  a  subse- 
quent disability  there  should  have  been  a  fresh  order. 
The  execution  by  the  infant  sua  sponte  is  invalid  unless 
it  is  done  under  an  order  directing  the  execution  by  the 
infant.  Sees.  50-53  Chancery  Act,  Consol.  Statutes 
Upper  Canada,  ch.  12,  shew  that  there^must  be  an 
order  on  the  infant ;  and  he  also  objected  that  the 
vendor  claimed  interest  from  the  date  of  the  contract, 
while  the  purchaser  contended  it  should  run  only  from 
the  date  of  the  conveyance  or  from  the  time  the  pur- 
chaser took  possession. 

Mr.  Downey  referred  to  the  Chancery  Act  (5),  point- 
ing out  that  the  new  conveyance  was  under  Consolidated 
Statute,  and  the  first  conveyance  under  12  Victoria 
before  consolidation.  As  to  the  interest  he  claimed 
interest  from  the  date  of  acceptance  of  the  contract. 
Wills  V.  Beavan  ((?),  Wills  v.  Maxwell  (d),  Carrodus  v. 
Sharpe  (e),  (on  the  question  of  interest)  were  also  cited 
in  the  course  of  the  argument. 

Mr.  Boyd,  -  Master  in  Ordinary. — 1.  Notwith- 
standing  the  form  of  the  decree  herein  declaring  that 

(a)  See  Re  Hunter,  14  Grant,  680. 

(6)  Con  Stat.  U,  C.ch.  12,  sees.  50-54. 

(c)  22  Beav.  551.         {d)  32  Beav.  550.         (e)  20  Beav.  56. 
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the  defendant  "has  accepted  the  title  of  the  plaintiflF" 
the  defendant  has  the  right  to  object  to  a  conveyance  by 
the  plaintiff  alone  if  it  appears  that  the  legal  estate  is 
partly  out  of  him.  This  question  arises  upon  settling 
the  conveyance  before  the  Master,  and  is  not  concluded 
against  the  defendant  because  of  his  acceptance  of  the 
title  {a). 

2.  This  being  so,  it  is  contended  by  the  defendant  that 
the  legal  estate  is  not  all  in  the  plaintiff,  and  that  Mrs. 
IIehert,ai.YL  infant  and  married  woman,  is  a  necessary  party 
with  her  husband  to  the  conveyance.  The  points  relied 
on  are  (1),  that  she  is  one  of  the  infants  whose  land  was 
ordered  to  be  sold  in  Be  Hunter  by  order  of  11th  March, 
1853,  and  no  specific  order  was  made  or  direction  given 
by  the  Court  that  she  should  execute  any  deed  under  the 
provisions  of  12  Vic.  c.  72 ;  (2)  that  the  Master,  at 
Hamilton,  in  settling  the  first  conveyance  under  the  said 
order,  did  not  make  this  infant  a  parly  thereto,  but 
merely  the  guardian,  and  that  nothing  passed  by  that 
deed,  and  there  was  no  power  in  the  Master  to  settle 
another  conveyance  thereafter ;  (3)  that  if  the  Master 
had  power  to  settle  a  second  conveyance,  he  could  not 
do  so  several  years  after  the  order  had  been  made,  and 
after  a  second  disability  had  passed  upon  this  infant  by 
her  marriage;  and  that  at  all  events  the  Master  could  not 
do  so,  unless  the  proceedings  to  sell  were  revived  after 
her  marriage,  which  was  not  done.  The  plaintiff  relies 
on  the  fact  that  a  second  conveyance  was  settled  by  the 
Master,  and  executed  by  Mr.  and  Mrs.  Hebert  on  the  1st 
day  of  October,  1870,  and  asserts  that  this  perfected  the 
estate  in  him.  Complicated  questions  of  a  merely  tech- 
nical character  are  thus  presented  for  decision,  which  a 
simple  order  of  confirmation  nunc  pro  tunc  would  have 
avoided.  This,  however,  has  not  been  obtained,  and  the 
parties  stand  upon  their  strict  rights. 

(a)  Warren  v.  Richardson,  1  Younge  1 ;  Denny  v.  Hancock,  L.  R. 
6  Ch.  9  note. 


1871. 

Rae 

V. 

Geddes. 
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As  to  the  first  objection,  the  order  of  March,  1853,  1871. 
refers  it  to  the  Master  "  to  settle  the  conveyance  or  con- 
veyances to  the  purchaser  or  purchasers,  and  all  proper 
parties  are  to  join  therein  as  the  Master  shall  direct." 
It  is  to  be  noted  that  this  language  is  almost  identical  with 
that  of  the  General  Order  No.  10  of  the  17th  January, 
1851,  then  in  force,  and  conferring  like  powers  upon  the 
Master  in  all  cases.  This  General  Order  had  the  force  of 
a  statute,  and  was  doubtless  passed  to  avoid  the  necessity 
of  such  an  application  to  the  Court  as  was  made  in 
O'Lone  v.  O'Lone  (a).  By  12  Yic.  ch.  72,  sees.  1,  2,  3, 
it  is  said  that  "  the  Court  may  order  the  infant  to  convey 
the  estate  as  the  Court  thinks  proper,"  and  that  "where 
the  Court  deems  it  convenient  that  a  conveyance  should 
be  executed  by  some  person  in  the  place  of  the  infant, 
the  Court  may  direct  some  other  person  in  the  place 
of  the  infant  to  convey  the  estate  ;"  and  it  is  provided 
that  every  such  conveyance,  whether  executed  by  the 
infant  or  some  other  person  appointed  to  execute  the  judgment, 
same  in  his  place,  shall  be  as  eflfectual  as  if  the  infant  had 
executed  the  same,  and  had  been  of  the  age  of  twenty-one 
years  at  the  time.''  Now  I  think  it  is  a  sufficient  com- 
pliance with  these  provisions  for  the  Court  to  refer  it  to 
the  Master  to  settle  who  shall  be  parties  to  the  convey- 
ance, and  to  say,  as  is  done  here,  that  the  parties  when 
so  ascertained  are  to  join  therein.  There  was  power  to 
do  this  under  the  General  Orders  then  in  force,  and  the 
maxim,  Id  certum  est^  &c.,  will  surely  apply  to  such  a 
case.  If  the  Master  under  this  order  had  settled  a 
conveyance  to  which  the  infants  were  parties,  and  they 
executed  it,  I  think  it  impossible  to  say  that  they  did 
not  do  so  under  the  order,  and  by  the  direction  of  the 
Court.    This  objection  I  overrule. 

As  to  the  next  objection,  it  is  conceded  that'  the 
infants  should  have  been  parties  to  the  first  deed,  but 


(a)  2  Grant  642. 
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1871.  they  were  not;  the  Master  sought  to  rectify  this 
afterwards,  and  I  think  he  could  properly  do  so  under 
the  order  in  question.  Assuming  there  had  been  nume- 
rous infants  living  in  different  parts  of  the  world,  I 
suppose  it  could  not  be  doubted  but  that  the  Master 
would  have  power  (as  a  mere  matter  of  jurisdiction,  to 
settle  several  conveyances  for  execution  by  the  infants 
severally  in  the  different  quarters  where  they  lived.  Set- 
tling one  conveyance  to  which  one  of  these  many  was  a 
party  would  surely  not  render  him  functus  officio  as  to 
the  rest  in  the  case  put.  What  essential  difference  is 
there  in  the  present  case  ?  The  mere  lapse  of  time 
would  not  disable  the  Master,  if  he  had  not  carried  out  all 
the  provisions  of  the  order,  and  disposed  of  everything 
referred.  As  to  one  point  of  reference,  it  is  well  known 
that  the  Master  can  make  a  separate  report;  he  can 
afterwards  complete  the  matters  referred  by  a  subse- 
quent report.  What  more  has  in  effect  been  done 
Judgment  here  ?  No  report  was  made  in  this  case  upon  the  first 
conveyance  setting  forth  that  the  Master  had  settled  a 
conveyance  pursuant  to  the  order.  Had  that  been 
done,  it  would  have  strengthened  the  defendant's 
argument ;  but,  till  the  Master  did  make  such  a  report, 
he  was  not,  strictly  speaking,  functus  officio  as  to  this 
matter  referred.  This  is  shewn  from  the  fact  that  if  a 
person  wishes  to  appeal  from  the  Master's  settling  of  a 
conveyance,  the  proper  course  is  for  the  Master  to 
report,  and  then  the  appeal  lies  in  the  usual  way  :  Lloyd 
V.  Griffith  (a),  Wakeman  v.  Rutland  (6),  Trust  and 
Loan  Co,  v.  Monk  (c),  where  this  practice  was  followed 

As  to  the  last  objection,  it  may  have  been  irregular 
in  proceeding  without  something  being  filed  to  shew 
the  marriage  of  the  infant  (for  an  order  of  reviser  was 

(a)  1  Dick  103  S.  C,  subsequently  3  Atk.  264. 

(b)  3  Ves.  504.  (c)  14  Grant  385. 

{d)  Dan.  Prac.  (1830)  Vol.  II.  Pt.  1,  pp.  900,  901  ;  1  T.  &  Ven.  422. 
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not  necessary),  but  any  irregularity  of  this  kind  will  1871. 
not  affect  the  substance  of  the  transaction,  which  was  """""v^ 

'  Rae 

this,  that  the  Master  indicated  Mrs.  Hebert  as  a  proper  y- 


person  to  convey,  and  in  pursuance  thereof  and  of  the 
order  of  March,  1853,  she  did  convey,  her  husband  also 
joining  with  her.  Now,  the  question  is,  did  the  estate 
pass  from  her  thereby  ?  The  Married  Woman's  Act 
had  been  complied  with  ;  and  though  the  deed  of  an 
infant,  it  was  not  a  nullity,  the  estate  passed  out  of  her 
to  the  grantee — under  ordinary  circumstances,  subject 
to  avoidance  afterwards :  Slator  v.  Brady  [a).  But, 
can  the  present  deed  be  rendered  invalid  by  any  subse- 
quent action  or  disavowal  of  the  infant  ?  Clearly  not, 
I  think.  It  was  an  execution  in  substantial  compliance 
with  the  directions  of  the  Court  and  Master  ;  and  even 
granting  any  irregularity  to  exist,  the  Court  would  not 
allow  the  infant  to  recede  from  such  an  act  taken  in  a 
proceeding  instituted  by  the  infant  for  her  benefit  and 
the  fruits  of  which  she  has  enjoyed.  I  had  doubts  Judgment, 
upon  the  question,  not  argued  before  me,  whether 
the  Court  could  deal  with  the  estates  of  infants  who 
were  femes  coverts  ;  but  these  have  been  resolved  by 
cases  upon  the  analagous  statute  of  7  Ann.  ch.  19,  from 
which  much  of  the  language  of  our  statute  as  to  the  sale 
of  infants'  estates  has  been  borrowed.  Thus  the  case 
in  Qomyris  R.  p.  615,  contains  the  opinion  of  that  able 
Judge  that  the  English  Act  extended  to  all  infants, 
married  or.  not,  and  this  opinion  was  acted  upon  in  ex 
parte  Wain  (5).  The  Court  there  directed  that  the  usual 
formalities  of  conveyance  requisite  in  the  case  of  a 
married  woman  should  be  complied  with  ((?),  and  these 
formalities  have  been  observed  in  the  case  now  in 
hand.  This  deed  is  clearly  binding  upon  the  husband : 
Carr  v.  Garr  {d).  And  I  think  it  is  equally  clear  that 
this  conveyance  is  operative  as  to   the  infant  wife, 


(a)  14  Ir.  C.  L.  R,  66. 
(c)  See  Billing  v.  Webb  12  Jur.  427. 
52— VOL.  III.  CHAMB.  R. 


{b)  3  Atk.  479. 
{d)  15  Beav.  227. 


410 


CHANCERY  CHAMBERS  REPORTS. 


1871.    and  that  the  Court  will  hold  her  to  it:  Blachie  v.  Clarh, 

{a)  Field  v.  Morne  {b),  v.  Handcock  {c)  MqJDou- 

gall  V.  Bell  (d).  Upon  the  whole  I  must  hold  that 
the  entire  legal  estate  is  in  Dr.  Rae,  and  that  the 
defendant,  in  taking  the  conveyance  I  am  settling,  from 
the  plaintiff  as  sole  grantee,  is  as  safe  as  it  is  possible 
for  the  Court  of  Chancery  to  make  him. 

This  is  putting  the  case  in  the  strongest  possible  way 
for  the  defendant.  The  case  of  Jumpson  v.  Pitcher  {e) 
shews  that  the  infant  was  really  a  trustee  of  the  legal 
estate,  and  that  her  subsequent  marriage  would  not 
interfere  with  the  power  the  Court  had  of  compelling  her 
to  convey. 

3.  It  remains  to  settle  the  dispute  as  to  the  time  from 
which  interest  shall  begin  to  run  upon  the  purchase 
money. 


Judgment. 


In  Be  V'isme  v.  Be  Visme  (/),  the  rule  approved  of 
by  Lord  Cottenham,  in  cases  where  nothing  is  said  about 
interest  is  this  :  that  interest  is  payable  upon  the  pur- 
chase money  from  the  time  the  contract  ought  to  be 
performed.  He  says  :  "  If  the  abstract  shewed  a  good 
title,  then  the  property  would  belong  to  the  purchaser 
from  the  time  at  which  the  contract  ought  to  be  com- 
pleted, and  the  money  would  be  the  money  of  the 
vendors,  and  the  one  would  be  entitled  to  the  fruits  of 
the  property  and  the  other  to  the  fruits  of  the  money." 
The  facts  here  are  that  the  title  was  accepted  by  the 
defendant  by  his  letter  of  the  28th  December,  1869 ; 
that  is  evidently  the  conclusion  of  the  Vice  Chancellor, 
which  I  willingly  adopt  (g).  The  difficulty  as  to  convey- 
ancing which  subsequently  arose  was  soon  obviated  by 

(a)  15  Beav.  605.  (b)  19  Beav,  180. 

(c)  17  Ves.  383.  {d)  10  Grant  283. 

(e)  1  Coll.  13.  (/)  1  Mac.  &  G.  346. 
[g)  See  18  Gr.  217. 
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the  plaintiff  procuring  conveyances  from  the  parties  in  1871. 
whom  the  legal  estate  was,  so  that  I  cannot  assume  any  ^""""^^"^ 
additional  delay  would  have  arisen  on  this  score,  if  the  ^  v. 
defendant  had  been  willing  to  complete  the  transaction 
when  he  accepted  the  title.  The  whole  difficulty 
between  the  parties  arose  from  the  Rehert  conveyance  ; 
and  my  finding  upon  this  is,  that  the  defendant  was 
wrong.  Interest  will  therefore  run  from  the  date  when 
after  the  acceptance  of  the  title  the  defendant  could  have 
safely  taken  possession.  The  later  cases  shew  that 
even  until  a  question  of  conveyancing  is  settled,  the 
purchaser  may  be  justified  in  not  taking  possession  : 
Wells  v.  Maxivell  (a),  Benny  v.  Haneoch  (5).  I  think 
he  was  warranted  in  the  present  case  in  requiring 
that  the  legal  estate  should  be  got  in  from  the  heirs 
at  law  of  Dr.  Hunter,  and  that  interest  should  run 
from  the  time  when  the  vendor  would  have  got  this  in,  if 
required  to  do  so  immediately  after  the  acceptance  of 
the  title.  The  subsequent  correspondence  shews  that  judgment, 
the  point  was  first  mooted  by  the  defendant  in  his 
letter  of  9th  September,  1870 ;  the  requisite  convey- 
ances were  procured  by  the  vendor,  and  the  last  of 
them  furnished  to  the  purchaser  on  31st  October  there- 
after— an  interval  of  (say)  two  months.  Add  then  a 
period  of  two  months  to  the  date  of  acceptance  of  title, 
and  that  will  make  the  interest  to  run  from  (say)  1st 
March,  1870.  Undsr  the  circumstances,  I  rather  think 
that  the  purchaser  would  have  acted  prudently  in  not 
taking  possession  till  he  was  certain  that  he  could  get  a 
proper  conveyance,  and  that  could  not  be  given  till  the 
legal  estate  in  Hunter  s  heirs-at-law  would  be  vested  in 
the  plaintiff. 


{a)  32  Beav.  350. 


(h)  L,  E.  6  Ch.  13. 
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'    '    '  Waddell  v.  Smyth. 

Master's  office — Evidence. 

The  Court  will  not  interfere  with  the  discretion  of  the  Master  in  de- 
ciding on  the  relative'veracity  of  witnesses,  where  evidence  has 
been  taken  viva  voce  before  him. 

Where  the  Master  refused  to  open  a  case  where  the  evidence  was 
closed,  on  the  ground  that  the  applicant  had  not  made  such  a  case 
as  entitled  him  to  a  new  trial  at  law ;  the  Court  sustained  his 
ruling, 

[Court,  February  1,  1871.] 

There  had  been  an  appeal  from  the  former  Master  in 
this  case,  and  an  order  had  been  made  directing  him 
to  take  evidence  in  respect  of  a  certain  letter  or  agree- 
ment alleged  to  contain  terms  under  which  the  item 
sought  to  be  iBstablished  was  chargeable.  The  agreement 
was  witnessed  by  two  parties,  and  plaintiff  had  examined 
statement,  ^nlj  onc  of  them.  The  plaintiff  swore  to  the  letter  being 
in  the  handwriting  of  defendant,  at  whose  instance  plain- 
tiff had  signed  it  ;  the  defendant  denied  it.  The  Master 
thought  the  evidence  failed  to  sustain  it,  and  reported 
against  the  plaintiff.    From  this  the  plaintiff  appealed. 

Mr.  Cooper^  for  the  appeal. 

Mr.  GattamcJi,  contra. 

Mr.  Cooper  contended  that  the  Master  had  laid  down 
too  rigid  a  rule  in  insisting  that  the  plaintiff  should  make 
such  a  case  as  would  entitle  him  to  a  new  trial  at  law. 
Much  more  lenity  had  been  usually  given  in  the  Master's 
office,  even  perhaps  to  too  great  an  extent ;  but  it  would 
be  dangerous  to  adopt  so  stringent  a  rule  as  that  laid 
down.  Here  the  evidence  sought  to  be  introduced  was 
that  of  the  other  subscribing  witness,  not  of  witnesses 
generally,  in  which  case  it  would,  perhaps,  not  have 
been  unreasonable  to  exclude  it. 
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Strong,  V.  C,  remarked  that  the  Court  would  not 
interfere  with  the  judgment  of  the  Master  on  questions 
of  fact  depending  on  the  veracity  of  witnesses.  It  was 
sometimes  done  in  England  under  the  old  practice  of 
exceptions  to  the  Master's  report,  but  the  English  deci- 
sions on  such  a  point  did  not  apply  here  as  in  England, 
the  evidence  was  not  taken  viva  voce  before  the  Master, 
but  on  interrogatories.  A  strong  case  is  required  even 
where  the  evidence  is  taken  before  a  jury,  who  may  be 
ignorant  men  and  misunderstand  the  evidence ;  but 
when  the  Master,  a  skilled  oflficer  of  the  Court,  has  had 
the  benefit  of  seeing  and  hearing  the  witnesses,  the  Court 
will  not  interfere.  As  to  the  rule  laid  down  by  the 
Master  that  to  open  a  case,  and  let  in  new  evidence,  the 
applicant  must  make  such  a  case  as  would  entitle  him  to 
a  new  trial.  I  consider  the  rule  to  be  a  very  good  one? 
and  hope  the  Master  will  act  up  to  it,  except  in  very  ex- 
ceptionable cases.  The  appeal  must  be  dismissed  with 
costs. 

Appeal  dismissed. 


Gilbert  v.  Braithwait. 

Jurisdiction. 

This  Court  has  no  jurisdiction  in  a  case  involving  a  less  sum  than  £10. 

Where  the  Referee  dismissed  a  bill  on  the  ground  that  the  amount 
involved  was  only  $24,  his  order  was  sustained  by  the  Court  in 
rehearing  term. 

[Rehearing  Term,  11th  December,  1871.] 

This  was  a  motion  before  the  Court  in  rehearing  term 
to  set  aside  an  order  of  the  Referee,  who  had  dis- 
missed the  plaintiff's  bill,  on  the  ground  that  the  amount 
in  dispute,  $24,  was  too  small,  and  the  suit  too  trifling  to 
be  entertained  by  the  Court. 


1871. 


Judgment. 
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1871.  Mr.  T.  Moss,  for  the  plaintiff,  contended,  1st,  that 
the  plaintiff  would  be  without  remedy  if  the  bill  could 
not  be  sustained — no  remedy  existed  in  the  Division 
Court,  see  pages  144  and  146- Con.  Stat.  U.  C.  ;  sec.  56 
of  the  statute  extends  the  jurisdiction  beyond  the  right 
to  recover  a  mere  money  demand,  but  with  this  excep- 
tion the  Act  applies  to  mere  money  demands.  Here  then 
is  a  charge  on  the  land  created  by  agreement  between 
the  parties  in  terms,  which  excluded  any  other  of 
personal  claim,  and  to  avail  himself  of  this  charge  the 
plaintiff  sought  the  intervention  of  this  Court.  2nd. 
Previous  to  the  passing  of  the  Law  Reform  Act  (a), 
this  case  would  have  been  entertained  on  the  Equity 
side  of  the  County  Court  (5).  No  limitation  is  created 
there  as  to  the  amount,  that  is,  the  smallness  of  the 
amount :  the  law  gives  a  right  to  recover  any  sum  under 
$200  however  small, — this  Act  is  repealed  by  the 
Law  Reform  Act  (c).  Section  2  of  same  Act  provides 
Argument,  for  a  tariff  to  apply  to  such  cases  when  brought  in  this 
Court.  The  effect  of  these  enactments  is  to  transfer 
from  County  Courts  the  equitable  jurisdiction  in  such 
cases  to  this  Court.  In  England,  prior  to  Lord  Bacon's 
order,  it  had  been  the  custom  to  discourage  litigation 
for  small  amounts.  Lord  Bacon's  order,  which  in  reality 
introduced  no  new  principle,  was  then  passed  ;  but  it  was 
soon  departed  from,  and  never  treated  as  an  inflexible 
rule.  "Where  any  right  existed,  or  a  charge  of  fraud 
was  made,  or  a  case  was  very  complicated,  the  rule  was 
held  not  to  apply,  and  was  repeatedly  departed  from  (d). 
In  Bechitt  v.  Eillhoro  (e),  the  jurisdiction  was  maintained, 
although  the  amount  in  dispute  was  only  «£9,  and  from 
the  language  of  the  Vice  Chancellor  in  that  case,  it  is 
plain  he  considered  there  was  a  jurisdiction,  with  a  dis- 
cretion in  the  Court  to  refuse  a  plaintiff  costs  although 


(«)  32  Vic.  c.  6,  Ont. 
(c)  sec.  4,  sub-sec.  1. 
{d)  see  Beam's  Orders  p.  53. 


[b)  see  County  Court  Act,  sub- 
sec.  6  of  sec.  4. 
{e)  8  Hare,  188. 
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relief  decreed  when  the  amount  was  small  and  the  case  1871. 
trifling.  Here  the  plaintiff  was  entitled  to  a  specific  ^"^^TJ^^ 
performance,  the  Court  might  in  its  discretion  refuse  ^raithwait. 
him  costs  :  this  was  the  utmost  penalty.  In  England 
the  present  practice  is  to  entertain  cases  under  £10 
where  the  circumstances  are  special,  that  practice  is  under 
an  order  of  Court.  Mr.  Spence,  in  his  books,  says  that 
apart  from  the  order  of  Lord  Bacon,  no  inflexible  rule 
has  been  laid  down.  It  should  also  be  borne  in  mind 
that  when  such  rule  was  made,  the  relief  granted  by  the 
Court  was  looked  an  as  a  matter  of  indulgence,  and  not 
of  right :  here  it  is  a  right — an  absolute  right,  and  the 
Court  is  bound  to  listen  to  a  suitor  however  small  his  claim. 
They  have  no  right  to  refuse  him  relief  on  account  of  the 
amount  of  his  claim,  but  may  make  him  pay  costs,  or 
refuse  him  his  costs  if  his  claim  is  trifling  ;  here  there 
is  a  wrong,  and  the  party  wronged  has  a  right  to  a 
remedy — the  Court  in  this  country  is  a  creature  of 
Statute,  and  the  Statute  Law  has  given  a  plaintiff  this  Argument, 
right — the  minor  equitable  jurisdiction  formerly  vested 
in  the  County  Court  is  now  by  statute  vested  in  this 
Court,  and  the  plaintiff  has  a  right  to  evoke  that 
jurisdiction.  Here,  too,  there  are  Special  circumstances  in 
Westb7'ooke  v.Browett  (a)  where  such  a  bill,  it  is  said,  ^Ys.s 
refused,  the  claim  was  a  mere  money  demand,  and  the 
Division  Court  could  entertain  it. 


Mr.  Milloy,  for  defendant,  referred  to  Beam's 
Orders  and  Morgan  s  Chancery  Acts  and  Orders  378 ; 
Order  9  ;  Con.  Orders  ;  Story's  Equi!;y  Pleadings,  sees. 
500,  501,  502,  cases  referred  to  in  note  in  Bedfield's 
Edition.*  All  these  authorities  go  to  show  that  even, 
where  no  remedy  exists  elsewhere,  in  a  case  of  this 
amount  the  bill  will  be  dismissed  or  a  demurrer  allowed. 
As  to  the  contention  that  the  equitable  jurisdiction  of 
the   County    Court    has    been    transferred   to  this 


(a)  17  Grant,  337. 
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1871.    Court,  that  jurisdiction  was  at  best  a  portion  of  the 


Act ;  and  when  that  Act  was  repealed  the  jurisdiction 


reverted  back,  and  is  now  simply  whatever  it  was 
previous  to  the  County  Court  Act ;  that  Act  created  no 
new  jurisdiction,  but  only  transferred  part  of  the  juris- 
diction of  this  Court,  neither  did  the  Law  Reform  Act 
create  any  new  jurisdiction  when  it  repealed  that  Act, 
but  left  the  practice  whatever  it  was  at  the  time  of  the 
passing  of  the  County  Court  Act.  Referring  to  Beckitt 
V.  Eillhoro  (a),  the  reason  given  for  entertaining  that  bill, 
although  the  amount  was  small,  is  that  the  plaintiff  was 
justified  in  expecting  a  larger  sum.  It  is  plain  from  all 
the  cases  that  the  Court  was  never  intended  to  be  a 
forum  for  cases  of  this  kind,  and  they  should  be  dis- 
couraged (6).  The  axiom  that  for  every  wrong,  there 
is  a  remedy,  is  subject  to  exceptions.  He  also  took  the 
ground  that  the  dismissal  of  the  bill  was  an  exercise  of 
discretion,  and  in  such  a  case  there  was  no  appeal. 

Judgment.  Strong,  V.  C. — The  question  involved  in  this  appeal 
is  as  to  the  right  of  the  plaintiff,  who  claims  to  have 
a  charge  upon  land  for  the  sum  of  $24,79,  to  have 
this  charge  raised  by  U  sale  under  the  decree  of  this 
Court  in  the  usual  manner  in  default  of  payment.  On 
an  application  made  in  Chambers  by  the  defendant,  the 
Referee,  proceeding  on  the  authority  of  Westhroohe  v. 
Browett  (c),  dismissed  the  bill,  on  the  ground  that 
Lord  Bacon's  ordinance  of  the  9th  January,  1618, 
applies  here,  and  that  this  Court  will  not  entertain 
jurisdiction  of  a  suit,  the  object  of  which  is  to  compel 
the  payment  of  less  than  £10.  The  expression  used 
in  the  order  is,  ''  shall  not  take  jurisdiction  in 
suits  under  the  value  of  £10."  This  ordinance  is 
still  considered  as  regulating  the  practice  of  the 
English   Court   of   Chancery,   and   was    of  course 


Gilbert 


Court  vested  by  the  County  Court 


(a)  8  Hare  188.  {B)  see  Snell's  Equity  13. 

(c)  17  Grant  337. 
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acted  upon  in  England  at  the  time  this  Court  was  1871. 
established  by  the  Act  of  Upper  Canada,  7  Wm.  IV.  ^'^'^^^ 

,  5  Gilbert 

ch.  2.    That  Act  gives  to  this  Court  in  the  cases  enu-  g^^j^^-^^j^ 
merated  "  the  like  jurisdiction  and  powers"  as  were  at 
at  tlie  time  it  was  passed  possessed  by  the  Court  of 
Chancery  in  Eagland. 

It  seems  clear,  therefore,  that  this  Court  was 
originally  under  the  Act  of  1887  as  much  bound  by 
the  order  referred  to  as  was  the  English  Court  of 
Chancery. 

Mr.  Moss,  however,  argued  that  the  Statute  confer- 
ring equity  jurisdiction  upon  the  County  Courts 
included  this  class  of  cases  where  the  demand  was  for 
less  than  £10,  and  that  the  Law  Eeform  Act  of  1858 
(32  Victoria  cap.  7)  transferred  the  jurisdiction  so 
conferred  on  the  County  Courts  to  this  Court.  The 
Statute  85  Vic.  cap.  119,  which  confers  equity  juris-  judgment, 
diction  upon  the  County  Courts,  enacts  that  "those 
Courts  shall  possess  the  like  jurisdiction  and  authority 
in  respect  of  the  matters  hereinafter  mentioned  as  are 
possessed  by  the  Court  of  Chancery."  This  rule,  there- 
fore, must  also  have  applied  to  the  County  Courts. 
But  this  is  immaterial,  as  the  Law  Reform  Act  32 
Victoria  cap.  6.  section  4.  repeals  the  provisions  of  the 
Consolidated  Statute  which  embodies  the  Act  16 
Victoria,  cap.  118,  so  that  the  jurisdiction  of  this 
Court  now  depends  in  all  cases  similar  to  the  present 
on  the  Statute  of  1837,  as  carried"  into  the  Consolidated 
Statues.  This  removes  the  only  doubt  I  had  at  the 
close  of  the  argument.  And  being  of  opinion  that 
we  are  bound  by  the  Statute,  and  can  exercise  no 
discretion,  I  concur  in  the  judgment  of  the  the  Chan- 
cellor in  Westbrooke  v.  Browett,  and  agree  that  this 
appeal  must  be  dismissed  with  costs. 


53 — VOL.  III.  CHAMB.  R. 
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1871. 

— / — '  Walker  v.  Niles. 

Staying  proceedings  pending  rehearing. 

The  Court  will  not,  as  a  matter  of  course,  stay  proceedings  pending  a 
rehearing.  It  is  in  the  discretion  of  the  Court  to  stay,  or  refuse  to 
stay,  proceedings ;  and  the  Court  will  impose  terms  according  to 
the  circumstances  of  each  case,  granting  a  stay  more  readily  than 
formerly,  if  it  be  shewn  that  there  is  a  danger  of  lo'ss  unless  pro- 
ceedings be  stayed. 

Where  in  an  interpleader  suit  a  large  sum  of  money  was  ordered  to 
be  paid  over  to  a  claimant  resident  in  the  United  States,  and  the 
plaintiff  who  purposed  to  rehear,  and  had  made  his  deposit,  asked 
to  have  proceedings  stayed  ;  the  claimant  was  directed  to  give 
security  to  abide  by  any  order  the  Court  might  make  upon  the 
rehearing,  and  to  repay  the  money  if  so  directed,  before  the  money 
was  ordered  to  be  paid  to  him. 

[November,  1871.] 

The  interpleader  issue  directed  in  this  suit,  between  the 
plaintiff  and  one  DooUtthj  had  been  tried  and  decided  in 
favor  of  the  latter.  An  application  had  been  made  for 
a  new  trial  which  had  been  refused,  and  Doolittle  had 
obtained  the  usual  order  for  repayment  by  the  plaintiff 
to  him  of  the  sheriff's  fees,  poundage,  and  expenses ;  for 
payment  out  of  Court  of  the  money  paid  in  by  the 
sheriff  as  the  proceeds  of  the  sale  of  the  goods  claimed, 
and  for  the  costs  of  the  interpleader  order  and  the  trial 
of  the  issue.  The  plaintiff  who  proposed  to  rehear  the 
order  refusing  a  new  trial,  and  had  made  the  necessary 
deposit,  and  set  the  cause  down  for  this  purpose,  now 
moved  to  have  all  proceedings  stayed  pending  the  re- 
hearing. 

Mr.  J.  H,  Macdonald,  for  the  plaintiff. 
Mr.  O.  Moss,  for  the  claimant  Doolittle. 


Mr.  Taylor,  Referee  in  Chambers. — Rehearing 
an  order  does  not  of  itself  stay  proceedings  under  it, 
but  it  is  in  the  discretion  of  the  Court  to  grant  a  stay 
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of  proceedings  on  an  application  for  that  purpose  being  1871. 
made.    At  one  time  the  Court  was  exceedincijly  un^il-  ^'^-v— ^ 

O  Walker 

ling  to  grant  such  applications,  and  would  never  stay  ^j^-^^ 
proceedings,  unless  it  was  shewn  that  irreparable  injury 
would  otherwise  be  done.     The  modern  authorities 
seem,  however,  in  favor  of  a  more  liberal  exercise  of 
the  discretion  of  the  Court. 

In  Moneypenny  v.  Moneypenny  {a)  money  was  paid 
out  of  Court,  pending  an  appeal,  but  only  upon 
security  being  given  for  repayment  in  the  event  of  the 
decree  being  reversed  by  the  House  of  Lords ;  and  a 
similar  order  was  made  in  Ralli  v.  The  Universal 
Marine  Assurance  Company  (b).  In  Melntosh  v.  The 
Great  Western  Rail  Road  Company  (c),  where  the 
decree  directed  the  defendants  to  pay  to  the  plain- 
tiff a  large  sum  of  money,  on  an  application  to  stay 
•  proceedings  pending  an  appeal,  the  Court  ordered  the 
money  to  be  paid  into  Court  or  security  to  be  given.  In  Judgment, 
none  of  these  cases  does  there  appear  to  have  been  even 
suggested  any  danger  of  the  money  being  lost,  if  paid 
over  pursuant  to  the  decree  appealed  from. 

In  Gihhs  V.  Daniel  (c?),  where  it  was  alleged  that  the 
plaintiff  was  in  indigent  circumstances,  but  the  evidence 
on  this  point  was  contradictory,  the  solicitor  was  required 
to  give  his  personal  undertaking  to  repay  the  costs,  or 
give  security  for  their  repayment,  and  in  default  of  his 
doing  so,  payment  into  Court  was  ordered. 

Walburn  v.  Ingilhy  (e\  was  cited  as  an  authority 
against  the  application  being  granted,  and  certainly  some 
of  the  language  there  used  by  Lord  Brougham  is  very 
much  in  favor  of  the  respondent,  but  that  very  case  was 


(a)  8  W.  R.  430.  {b)  10  W.  R.  327. 

(c)  13  W.  R.  1029,  {d)  9  Jur.  N.  S.  632  ;  4  Giff-  41, 

(e)  1  M.  &,  K.  84. 
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1871.  held  an  authority  in  support  of  such  an  application  as 
the  present,  by  Lord  Truro.  His  Lordship  in  Swift  v. 
Grazehrooh  {a)  said,  "the  case  of  W alburn  v.  Ingilhy 
appeared  to  be  in  favor  of  the  present  application,  for  in 
that  case  the  motion  was  refused  on  the  ground  that  no 
irreparable  injury  would  ensue  from  non-interference  ; 
that  the  inference  therefore  to  be  drawn  from  that  case 
was  that  if  irreparable  mischief  had  been  substantiated 
the  operation  of  the  decree  would  have  been  suspended 
pending  the  appeal." 

The  question  here  then  is,  what  danger  is  there  of  the 
money  being  lost,  if  paid  over  to  the  claimant.  Two 
things  it  is  said  have  always  to  be  considered  on  such  an 
application  cs  the  present :  the  amount  at  stake,  and  the 
chance  if  it  should  be  wrongfully  paid,  of  getting  it  back 
again  (5).  In  the  present  case,  the  money  in  Court  and 
the  costs,  must  in  thie  aggregate  amount  to  a  considerable 
Judgment,  sum,  and  the  person  entitled  to  receive  it  is  a  resident  in 
the  United  States,  out  of  the  jurisdiction  of  the  Court, 
so  that  if  the  money  is  paid  over  to  him  without  security 
being  given,  the  Court  has  no  means  of  enforcing  re- 
payment in  the  event  of  the  order  being  reversed  on 
rehearing,  and  the  issue  ultimately  decided  against  him. 
This  seems  to  me  such  a  case  of  danger  as  would  justify 
the  Court's  interfering  to  protect  the  fund  pending  an 
appeal. 

I  think  the  proper  course  will  be  to  permit  the  claim- 
ant to  proceed  to  tax  his  costs  and  ascertain  the  amount 
payable  to  him,  and  that  upon  his  giving  security  to 
abide  by  any  order  the  Court  may  make  upon  the 
rehearing,  and  to  repay  the  money  if  so  ordered,  the 
money  in  Court  should  be  paid  to  him;  and  plaintiff  should 
pay  the  amount  which  may  be  ascertained  as  due  from 
him,  and  in  default  of  the  claimant  giving  such  security 


(a)  3  M.  &  G.  7. 


(6)  Lord  V.  Colvin,  1  Dr.  &  Sm.  475. 
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that  the  money  should  be  paid  into  Court  to  abide.  1871. 
further  order. 


The  plaintiff  must  pay  the  costs  of  this  application  {a). 


Walker 

V. 

Niles. 


Stovel  v.  Coles. 

Next  friend. 

The  test  of  the  solvency  of  a  next  friend  is,  whether  he  is  worth  £100 
over  and  above  what  will  pay  his  just  debts.  If  the  allegation  to 
such  effect  is  uncontradicted,  or  the  fact  established  by  evidence,  it 
is  sufiBcient. 

When  on  a  motion  to  change  a  next  friend  on  the  grounds  of  insol- 
vency, the  next  friend's  own  cross-examination  shewed  him  worth 
the  necessary  amount,  and  no  evidence  to  the  contrary  was  adduced, 
the  motion  was  refused  with  costs. 

[June,  1871.] 

This  was  a  motion  on  the  part  of  the  defendant 
that  a  new  next  friend  be  appointed,  on  the  ground 
that  the  present  next  friend  was  insolvent.  The  next 
friend  had  been  cross-examined  on  his  affidavit,  and 
had  given  evidence  as  to  his  circumstances;  and  it 
was  contended  that  he  had  placed  a  high  estimate  on 
his  property  ;  that  the  defendants  were  very  numerous, 
and  should  have  additional  security  for  costs  ;  and  that 
the  Court  or  Judge  in  Chambers  had  a  discretion  to 
settle  the  amount  of  security  to  be  given,  no  amount 
being  stated  in  the  order  as  a  limit. 


Mr.  Fitzgerald,  for  the  defendant  Rowland. 


Mr.  Bain,  for  the  plaintiff. 


Mb.  Taylor,  Referee  in  Chambers. — The  argument  judgment, 
that  there  are  here  a  large  number  of  defendants 
so  that  the  costs  of  the  suit  will  be  heavy,  and 


(a)  Gibb  v.  Daniel,  4  Giff.  41 ;  Lamb  v.  Eames,  23  L.  J.  N.  S.  135. 
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that  as  General  Order  321  does  not  limit  the  amount 
for  which  security  for  costs  is  to  be  given,  as  the  cor- 
responding Order  in  England  does,  but  leaves  it  to  be 
settled  on  the  application  for  security,  so  the  defend- 
ants here  should  have  more  than  the  ordinary  security 
for  their  costs,  is  entirely  beside  the  question.  This  is 
not  an  application  for  security  for  costs. 

When  the  next  friend  of  a  married  woman  is  objected 
to,  because  not  a  person  of  substance,  the  defendant's 
cannot  move  for  security  for  costs.  The  proper  motion 
in  such  a  case  is  for  an  order  that  all  proceedings  be 
stayed  until  the  next  friend  be  changed  or  security  for 
costs  given.  This  latter  alteration  seems  to  be  inserted 
in  the  order  for  the  benefit  of  the  married  woman,  and 
in  order  that  she  may  not  be  wholly  prevented  from 
asserting  her  rights  in  the  event  of  her  being  unable  to 
find  another  person  willing  to  allow  the  use  of  his  name. 

Judgment. 

The  motion  here  is  in  proper  form ;  and  the  only 
question  I  have  to  consider  is,  whether  the  next  friend 
is  solvent  or  not;  that  is,  whether  he  is  worth  £100 
over  and  above  what  will  pay  all  his  just  debts.  A 
long  series  of  decisions  seem  to  have  settled  this  as  the 
■  test  of  solvency  for  a  next  friend  ;  and  I  do  not  feel  at 
liberty,  nor  do  I  feel  inclined,  to  make  any  alteration. 

The  defendant  relies  entirely  on  the  evidence  of  the 
next  friend  himself  and  that  shews,  that  excluding 
even  the  money  he  has  in  hand,  his  book  debts  and  the 
property  at  Oakville,  and  even  after  making  such  a 
deduction  as  the  defendant's  solicitor  would  seek  to 
have  made  when  he  says  the  next  friend  values  every- 
thing fifty  per  cent,  higher  than  other  people  would  do, 
he  is  still  worth  more  than  double  the  amount  neces- 
sary.   I  refuse  the  application  with  costs. 


1871. 


Stovel 

T. 

Coles. 
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1871. 

Re  McConnell.  -•-v-*^ 

Infants — Next  friend. 

In  the  case  of  an  infant  plaintiff  the  Court  will  not  require  security 
for  costs,  or  remove  a  next  friend  because  he  is  not  a  person  of 
substance. 

A  motion  to  remove  a  next  friend  of  an  infant,  on  the  ground  that, 
during  the  progress  of  the  suit,  he  had  become  insolvent,  was 
refused  with  costs. 

Where  a  solicitor  had  been  appointed  by  the  Master  to  represent 
certain  creditors  as  a  class,  and  one  of  such  creditors,  in  an  affi- 
davit filed  by  him,  repudiated  the  act  of  such  solicitor :  Held,  he 
was  bound  by  the  solicitor's  proceedings. 

Held,  further,  that  the  solicitor  was  not  only  authorized  to  act  for 
such  creditors  in  the  proceedings  in  the  Master's  office,  but  also  in 
proceedings  arising  out  of  or  connected  with  these, — such,  for 
instance,  as  a  motion  in  Chambers  on  their  behalf. 

[June,  1871.] 

'Mr.  Cassels  moved  for  the  removal  of  the  next 
friend  of  an  infant,  or  for  an  order  for  security  for 
costs,  under  the  circumstances  appearing  in  the  head- 
note- and  judgment. 

Mr.  Bain,  contra. 

Mr.  Taylor,  Referee  in  Chancery. — I  must 
refuse  this  application.  The  plaintiff  is  an  infant, 
and-  the  Court  would  not  when  the  suit  was  instituted 
have  removed  the  next  friend,  or  required  security 
for  costs  because  he  was  not  a  person  of  substance. 
At  one  time  this  may  h^ve  been  doubtful,  but  it  is  now 
the  settled  practice  of  the  Court  {a).  That  being  the 
case  I  do  not  see  how  I  can  remove  him  or  require  security 
now,  on  the  ground  that  during  the  progress  of  the  suit 
he  has  become  insolvent. 

The  staying  of  proceedings  until  some  interlocutory 
costs  are  paid,  which  is  asked  by  the  notice  of  motion, 

(a)  Davenport  v.  Davenport,  1  S.  &  S.  101 ;  Fellows  v,  Barrett,  1 
Keen  119  ;  Marrell  v.  Clapham,  8  Sim.  74  ;  Hind  v.  Whittmore,  2  K. 
&  J.  458. 
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1871.  cannot  be  granted.  A  decree  has  been  made  for  an 
^"^"^y^^  account  and  administration  of  the  ^estate. 

Re 

McConnell. 

Creditors  have  come  in  and  proved  claims,  and  the 
Master  in  the  exercise  of  the  power  conferred  upon  him 
by  General  Order  212,  has  committed  the  prosecution  of 
the  decree  to  the  creditors  who  have  proved.  They  are 
now  the  plaintiffs  in  fact,  and  the  former  plaintiff,  at 
present  at  all  events,  stands  in  the  position  of  a  defen- 
dant. To  stay  proceedings  on  the  application  of  those 
creditors  w^ho  are  thus  in  the  position  of  plaintiffs  would 
be  like  granting  a  plaintiff  an  order  that  he  shonld  not 
prosecute  his  suit  until  a  defendant  who  has  made  a  de- 
fault in  paying  costs  has  paid  them.  The  Stat.  29-30 
Vic.  ch.  42,  sec.  4,  does  not  assist  the  application  in  any 
svay,  as  it  simply  provides  for  security  being  given,  or 
proceedings  stayed  on  the  application  of  a  defendant 
who  has  obtained  an  order  for  costs  against  a  plaintiff. 

Judgment. 

On  the  argument  of  the  motion  it  was  contended  that 
the  next  friend  should  be  removed  because  he  has  not  pro 
perly  attended  to  the  interests  of  the  infant,  and  has  an 
adverse  interest.  This  ground  is  not  taken  by  the  notice 
of  motion,  but  it  is  unnecessary  for  me  to  consider  whether 
the  applicants  can  raise  it  under  the  general  words 
used  in  the  notice  of  motion  "on  grounds  disclosed 
in  affidavits  filed,"  because,  from  a  perusal  of  the  affida- 
vits fil6d  on  both  sides,  I  do  not  think  such  misconduct  is 
made  out  so  clearly  as  would  justify  my  making  an  order 
for  his  removal. 

So  much  of  the  notice  as  asks  the  appointment  of 
Holland  as  the  new  next  friend,  was  abandoned  on  the 
argument  of  the  motion. 

The  motion  must  be  refused  with  costs.  I  have  had 
some  difficulty  in  disposing  of  these,  owing  to  the  words 
of  General  Order  218.  The  solicitor  who  moves  has  been 
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appointed  by  the  motion,  under  that  order,  to  represent  1871. 
the  creditors  as  a  class,  and  he  receives  ihe  notice  of  ^-^"^'^ 

Re 

motion  "  on  behalf  of  the  creditors  who  have  proved  McConeii. 
their  claims."    It  was  objected  that  he  represents  these 
creditors  only  on  proceedings  before  the  Master,  and 
cannot  make  any  application  to  the  Court  in  Chambers 
on  their  behalf.    The  order  in  its  terms  applies  only  to 
proceedings  before  the  Master,  but  I  think  it  should  be 
held  to  extend  to  any  proceedings  issuing  out  of  or 
connected  with  these.    An  application  was  made  in  this 
matter  on  the  19th  of  November  last,  on  behalf  of  the 
creditors  by  the  same  solicitor  and  an  order  granted  on 
it.    One  of  the  creditors  has  filed  an  affidavit  repudiating 
the  present  action  of  the  solicitor,  and  saying  that  the 
motion  is  made  without  his  authority.    The  creditor  does 
not  appear  to  have  availed  himself  of  the  privilege  he 
has  under  General  Order  218  of  being  represented  in  the 
Master's  office  by  a  separate  solicitor  of  his  own,  at  least 
he  does  not  say  he  has  done  so.    I  must  assume  that  the 
creditors  who  have  proved  have  acquiesced  in  the  Master's  judgment, 
appointment  of  the  solicitor  now  moving,  and  he  must  be 
regarded  as  their  solicitor,  and  they  ai-e  bound  by  his 
proceedings,  including  liability  for  costs.    The  motion 
will  be  refused  with  costs,  any  costs  payable  to  the  next 
friend  to  be  set  off, against  the  cost  due  from  him  under 
the  order  of  the  19th  of  November  last. 


54 — VOL.  III.  CHAMB.  R. 
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— , — '  Re  Mason,  an  Infant. 

Investing  funds  of  infant — Sanction  of  Court. 

A  petition  had  been  presented  for  the,  sale  of  an  infant's  estate,  fifty 
acres  of  lands,  which  produced  $700  and  upwards.  On  an  application 
that  the  proceeds  might  be  invested  in  the  purchase  of  a  farm,  with 
the  sanction  of  the  Court,  on  which  it  seemed  to  be  intended  the 
father  of  the  infant — a  farm  laborer — was  to  reside  with  the  infant; 
the  Referee  refused  to  sanction  the  sale. 

The  circumstances  under  which  such  sanction  would  be  given  con- 
sidered. 

[November  15,  1871.] 

Mr.  John  HosJcin,  for  the  petitioner. 

A  petition  had  been  presented  praying  a  sale  of 
fifty  acres  of  land  which  had  descended  to  the 
infant  as  heir  of  his  mother.  The  petition  also  prayed 
that  the  money  to  be  realized  from  such  sale  should 
be  applied  in  the  purchase  of  other  lands.  The  evidence 
then  adduced  was  considered  suflBcient  to  warrant  a  sale, 
and  the  land  was  sold  accordingly,  but  no  order  was 
made  as  to  the  disposal  of  the  purchase  money.  The 
amount  realized  after  deducting  the  costs  and  taxes 
in  arrear  was  $700  and  upwards,  of  which  $700  was 
outstanding  at  six  per  cent.,  on  a  mojtgage  given  by 
the  purchaser,  and  the  balance  was  in  Court. 

The  father  of  the  infant,  who  is  his  guardian, 
had  entered  into  a  conditional  contract  to  purchase 
for  the  infant  a  suitable  piece  of  ground,  and  the 
sanction  of  the  Court  to  such  an  investment  of  the 
money  was  now  sought. 

Mr.  Taylor,  Referee  in  Chambers. — It  seems  some- 
what doubtful  whether  the  Court  can  make  such  a  dis- 
position of  the  infant's  money  as  is  now  asked.  Several 
cases  can  be  found  where  land  has  been  bought  for 
infants  under  the  sanction  of  the  Court ;  but  all  the 
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cases  seem  to  be  cases  where  infants  owning  considerable  1871. 
estates,  adjoining  estates  the  possession  of  which  would  ^7m^ 
materially  enhance  the  value  of  their  other  property, 
have  been  bought  (a).  However,  it  is  unnecessary  to 
consider  what  jurisdiction  the  Court  possesses  on  a 
proper  case  being  made  for  its  exercise,  for  I  am  by  no 
means  satified  that  such  a  disposition  of  the  infant's 
money  as  is  here  proposed  would  be  for  his  benefit. 

The  principle  upon  which  the  Court  acts,  was  thus 
stated  by  the  late  V.  C.  Usten,  in  Be  McDonald  (6) : — 
"  The  interest  of  the  infants,  however,  is  the  only 
thing  that  this  Court  can  consider,  and  in  making 
the  inquiries  which  I  am  about  to  direct,  the  Master 
must  bear  this  fact  in  mind,  namely,  that  he  is  not  to 
consider  the  present  comfort  of  the  family  so  much 
as  the  ultimate  good  of  the  infants."     Here  there 
is  really  no  evidence  that  the  contemplated  purchase 
would  be  for  the  infant's  ultimate  benefit.    The  neigh-  Judgment, 
hours  say  that  the  property  is  worth  the  sum  proposed 
to  be  paid  for  it,  and  that  the  investment  "  would 
be  a  good  and  profitable  one."    The  father  says  that  it 
would  be  a  good  and  judicious  investmeat,  and  would 
enable  him,  with  the  aid  of  his  own  labour,  to  provide 
for  the  infant  a  much  larger  annual  revenue  than  would 
be  derived  from  the  interest  on  the  mortgage,  and 
would  be  otherwise  to  his  advantage.    Now  from  a 
statement  in  the  petition  that  the  father  is  "poor  and 
unable  by  his  own  unaided  efforts  to  properly  maintain 
and  educate  the  infant/'  but  of  which  there  is  no 
evidence,  I  presume  that  the  intention  is,  that  the 
father  shall  in  the  meantime  occupy  and  work  the 
property  proposed  to  be  purchased,  and  apply  the 
annual  profits  towards  the  maintenance  of  the  child. 
No  case  is  made  for  any  such  arrangement.  Generally 


(a)  Ashburton  v.  AshburtoB,  6  Yes.  6  ;  Webb  v.  Lord  Shaftesbury, 
6  Mad.  100.  (6)  1  Cham.  R.  98. 


428 


CHANCERY  CHAMBERS  REPORTS. 


1871.   speaking,  a  father  is  bound  to  maintain  his  infant 
children,  if  he  can,  whatever  their  circumstances  may 

Re  Mason.  '  '  . 

be,  and  no  allowance  will  be  made  to  him  out  of 
the  property  for  this  purpose  (a).  It  is  only  where  the 
father  is  unable  to  maintain  and  educate  his  children  in 
a  manner  suitable  to  the  fortune  to  which  they  are 
entitled,  that  an  allowance  is  made  (b).  Here  the 
father  is  a  farm  labourer,  and  the  small  sum  of  money 
to  which  the  son  is  entitled,  does  not  warrant  his 
expecting  or  receiving  other  than  such  as  any  labourer's 
child  received.  A  good  education  suited  to  his  station 
in  life  is  within  his  reach,  as  it  is  within  the  reach  of 
every  child  in  this  Province.  If  the  father  is  a  sober, 
industrious  man,  he  can  from  his  earnings  maintain 
himself  and  the  infant  (his  only  child),  and,  if  he  is  not, 
it  will  not  be  for  the  infant's  benefit  that .  he  should 
have  the  control  of  the  profits  or  annual  income  arising 
from  the  infant's  estate.  I  cannot  see  that  the  annual 
Judgment,  incomc  of  the  infant's  property  is  at  present  at  least 
required  for  his  support,  and  it  should  be  allowed  to 
accumulate  for  his  benefit. 

What  I  fear  is,  that,  if  the  small  piece  of  property 
(twenty  acres)  is  purchased  for  the  infant,  the  profits 
arising  from  it  will  be  unnecessarily  expended  from 
year  to  year ;  and,  when  he  comes  of  age,  he  will  find 
himself  the  owner  of  a  piece  of  ground  too  small  to 
farm  to  advantage,  and  which  he  may  find  it  difficult  to 
dispose  of  except  at  a  sacrifice.  If,  on  ihe  other  hand, 
the  money  is  kept  properly  invested,  and  the  annual 
interest  .allowed  to  accumulate,  he  will,  when  he  is 
"  twenty-one,  have  over  $1,000,  a  sum  which  will  go 
a  considerable  way  towards  paying  for  a  partially 
cleared  farm,  or  enable  him  to  start  in  some  business,  if 
so  disposed. 


(a)  4  M.  &  C.  95. 

(5)  1  Bro.  c.  c.  386  ;  3  Bro.  c.  c.  69 ;  7  Sim.  199, 
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1871. 

Bell  v.  Chamberlen.  "-^v—^ 

Production — Mortgagor  and  mortgagee. 

A  mortgagee  is  not  bound  to  produce  his  mortgage  deed  for  the  \ 
inspection  of  the  mortgagor,  when  there  is  no  question  of  title  in  ^ 
dispute. 

[November,  1871.] 

This  was  an  application  to  compel  the  defendant  to  file 
a  further  and  better  affidavit  on  production.  The  only 
point  argued  was,  as  to  the  right  of  the  plaintiff,  the 
mortgagor,  to  compel  the  defendant,  the  mortgagee,  to 
produce  the  mortgage  for  inspection. 

Mr.  Gordon,  for  the  plaintiff,  cited  Patch  v.  Ward  (a). 

Mr.  Foster,  for  the  defendant,  contended  that  at  the 
most  inspection  could  be  ordered  only  where  the  question 
of  title  was  in  issue.  Here  it  was  not,  as  defendant 
admitted  plaintiff's  right  to  redemption. 

The  Referee  in  Chambers. — The  plaintiff  applies  judgment, 
for  an  order  for  a  better  affidavit  on  production,  and  for 
the  production  of  certain  deeds  and  documents,  the  right 
to  have  produced  all  the  deeds  referred  to  is  conceded, 
except  as  to  the  mortgage  deed  ;  this  is  resisted.  The 
bill  is  for  redemption,  and  the  right  to  redeem  is  admitted 
by  the  answer.  The  plaintiff  relies  on  Patch  v.  Ward  {b), 
and  the  language  of  V.  C.  Stuart  there  used.  Production 
was  refused  in  Grill  v.  Eyton  (<?),  Lewis  v.  Davies  {d), 
and  Crisp  v.  Platel  (e).  In  tl^at  case  there  were  several 
mortgages.  The  validity  of  one  was  disputed,  yet  pro- 
duction was  refused.  In  Freeman  v.  Butler  (/),  which 
was  an  administration  suit,  defendant  was  an  executor 
and  trustee,  and  also  mortgagee  :  an  order  was  made  to 


(a)  L.  R.  1  Eq.  486. 
(c)  7  Beav.  155. 
(e)  8  Beav.  62. 


{b)  IL.  R.  Eq.436. 
(d)  7Jur.  253. 
(/)  33  Beav.  289. 
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1871.  produce  all  deeds  and  documents  except'the  mortgage 
^"^^^^  <5eed  and  title  deeds.  Whether  a  party  is  bound  to  pro- 
«T       ,    ^uce  or  not,  seems  to  depend  on  the  right  to  redeem 

Chamberlen      ^  ^  '  ^  o 

being  admitted  or  denied.  In  Howard  v.  Robinson  {a) 
Kindersley,  V.  C,  says:  "If  a  mortgagor  files  a  bill 
simply  to  redeem,  and  states  the  deed,  and  defendant  by 
his  answer  admits  it  when  the  case  comes  to  a  hearing, 
and  not  before,  the  mortgagor  has  a  right  to  see  the 
deed. 

Jones  V.  Jones  {b)  may  also  be  referred  to. 


Re  McMorris. 

Costs. 

In  a  case  where  infants  were  interested,  and  it  was  necessary  to  have  the 
conveyance  settled  by  the  Master,  and  one  of  the  parties  to  the 
conveyance  being  out  of  the  jurisdiction  it  also  became  necessary 
to  obtain  a  vesting  order ;  the  Referee  allowed  the  purchaser  the 
extra  costs  so  incurred. 

But  a  question  being  raised  as  to  the  executors,  and  it  being  shewn 
that  they  disclaimed  all  interest  when  applied  to,  no  costs 
occasioned  by  such  question  were  allowed. 

[December,  187L] 

Statement.  Mr.  Foster,  for  the  purchaser,  claimed  that  he  should 
be  allowed  the  costs  occasioned  by  the  necessity  of  having 
the  conveyance  settled  by  the  Master :  Rodgers  v.  Rodgers 
((?).  He  also  claimed  costs  occasioned  by  a  question  of 
how  far  the  executors  were  bound  to  join  in  the  convey- 
ance. One  of  the  parties  to  the  conveyance  was  out  of 
the  jurisdiction ;  and  the  costs  of  obtaining  a  vesting 
order  as  to  his  interest  should  be  paid  out  of  the  estate  : 
Hodgson  v.  Shaw,  {d) 


(a)  4  Drew  526. 
(c)  2  Cham.  R.  241. 


(b)  Kay  App.  6. 
{d)  16  L.  J.  Ch.56. 
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Mr.  Solmestedy  contra.    There  should  be  no  costs  1871. 
occasioned  by  the  question  about  the  executors.    The  ^""^^ 
executors  have  executed  a  disclaimer  ;  and  would  have  McMoms.  * 
done  so  sooner,  had  they  been  applied  to.    The  pur- 
chaser, however,  may  be  entitled  to  the  costs  of  the  vest- 
ing order. 

Mr.  Taylor,  Referee  in  Chambers. — The  purchaser 
is  entitled  to  the  additional  costs  occasioned  by  the 
infancy  of  the  heir  requiring  the  conveyance  to  be  settled 
by  the  Master:  Rodgers  y.  Bodgers,  (a)  Brown  Y,Lake(b), 
He  seems  also  entitled  to  the  costs  of  the  vesting  order, 
one  of  the  parties  necessary  to  the  conveyance  being 
out  of  the  jurisdiction  :  Billings  v.  Wehh  (e). 

I  do  not  think  I  can  give  him  the  costs  occasioned  by 
the  question  raised  about  the  executors  being  necessary 
parties  to  the  conveyance.  In  Hodgson  v.  Shaw  {d\ 
where  the  dispute  raised  was  as  to  a  right  of  way,  Judgment, 
no  costs  were  given  to  the  purchaser,  though  the  Court 
said  a  purchaser  might  have  costs  occasioned  by  a 
special  case.  I  cannot  say  that  the  question  raised  here 
was  more  special  than  the  one  in  Hodgson  v.  Shaw, 
Besides,  the  executors  on  being  applied  to  executed  a 
disclaimer ;  and  it  is  said  that  had  that  been  required 
to  do  so  sooner  they  would  have  signed  it,  and  so  the^e 
costs  would  not  have  been  incurred. 


(a)  2  Cham.  R.  241. 
(c)  1  D.  &  Sm.  716. 


(b)  15  L.  J.  Ch.  34. 
{d)  11  Jur.  96. 
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^^^^^^  '      McLean  v.  Cross. 

Costs  of  suit  when  subject  matter  settled — Costs  of  bill  unnecessarily  filed 
— Local  Masters  and  Registrars. 

The  [rule  of  this  Court,  that  when  the  subject  matter  of  a  suit  is 
settled  by  defendant  before  decree,  the  question  of  costs  cannot  be 
disposed  of  on  a  summary  application  by  plaintiff,  unless  the  de- 
fendant consents,  applies  to  mortgage  suits. 

A  defendant  in  such  a  case  may  insist  on  the  suit  going  to  hearing  as 
there  may  be  grounds  on  which  he  may  be  relieved  from  costs. 
Where  under  such  circumstances  the  Referee  refused  an  application 
by  plaintiff  for  the  payment  by  defendant  of  the  costs  of  the  suit 
an  appeal  from  such  order  was  dismissed  with  costs. 

Where  a  bill  had  been  filed  on  a  mortgage  on  which  only  a  small  sum 
for  interest  had  biecome  due  two  days  previously,  and  the  defendant's 
solicitor  had  called  at  the  plaintiff's  solicitor's  office  and  left  word 
that  he  was  ready  to  pay  the  money ;  the  Court  refused  the  plaintiff 
his  costs,  and  held  the  bill  was  unnecessarily  and  improperly  filed. 

Local  Masters  and  Deputy  Registrars  of  the  Court  are  not  at  liberty 
to  practise  in  partnership  with  solicitors  practising  in  this  Court, 
although  they  may  not  actually  share  in  the  emolument  of  suits. 

[December  8, 1871.] 

Statement. 

A  foreclosure  bill  had  been  filed  on  a  mortgage  on 
which  there  was  due  for  interest  the  sum  of  $24, 
payable  in  advance.  This  sum  the  defendant  had 
remitted  by  mail  before  the  bill  was  served,  and  it  had 
reached  the  plaintiff  before  the  service.  The  plaintiff 
moved  before  the  E-eferee  for  an  order  for  costs,  which 
was  refused  on  the  ground  that  the  Referee  had  no 
jurisdiction  to  dispose  of  costs  in  such  a  case  except 
by  the  consent  of  the  defendant.  This  the  defendant 
refused,  alleging  that  on  the  merits,  if  they  could  be 
gone  into,  he  was  not  liable  for  costs.  The  plaintiff 
appealed  from  the  Referee's  order,  and  the  appeal  was 
heard  before  the  Chancellor. 

Mr.  Bain,  for  the  appellant. 


Mr.  C.  Moss,  contra. 
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It  appeared  on  the  statement  of  the  facts  that  the 
defendant's  solicitor  had  called  at  the  office  of  the 
plaintiff's  solicitor  a  few  days  before  the  interest  fell 
due,  for  the  purpose  of  ascertaining  if  plaintiff'  would 
accept  payment  of  the  whole  mortgage  money :  he  did 
not  see  the  soHcitor;  and  on  the  day  after  the  instal- 
ment of  interest  fell  due,  or  the  following  one,  the  bill 
was  filed. 

Spragge,  C. — That  surely  was  extraordinarily  sharp 
practice. 

Mr.  Bain. — The  defendant  had  made  default,  he  was 
not  entitled  to  pay  the  money,  and  the  plaintiff  stood 
on  his  strict  rights,  and  so  informed  the  defendant. 
There  was  no  sharp  pactice:  the  default  had  taken 
place. 

The  Court. — No  intentional  default. 

Arffumant. 

Mr.  Bain. — It  is  not  necessary  that  I  should  shew 
or  argue  that  there  was:  it  is  sufficient  for  my  purpose 
that  a  default  has  actually  occurred.  The  case  of 
Wilde  V.  Wilde  (a),  on  the  authority  of  which  the 
Referee  decided,  is  not  applicable :  in  that  case  there  was 
some  question  or  issue  to  be  still  disposed  of  which 
distinguished  it  from  the  present  case.  Here  there  is 
no  room  for  doubt  that  the  plaintiff  was  entitled  to  a 
decree  with  costs,  and  no  question  was  open  to  be  dis- 
posed of  at  the  hearing  :  Oreen  y.  Adams  (6). 

Spragge,  C. — -Has  the  Referee  power  to  dispose  of 
the  costs  of  a  cause  ? 

Mr.  Bain. — There  was  no  discretion  to  exercise  here, 
the  plaintiff  was  entitled  to  costs  on  a  praecipe  decree, 
and  as  a  matter  of  course,  and  there  was  nothing  to  be 


1871. 

McLean 

V. 

Cross. 


{a)  4  De.  G.  F.  &  J.  348.  (5)  2  Cham.  R.  134. 
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1871.  disposed  of  or  to  exercise  judgment  on,  in  that  case  the 
""^[J^^  Referee  would  have  jurisdiction. 

V. 

[     Cross.  • 

Mr.  G.  Moss. — In  Wilde  v.  Wilde,  the  motion  was 
resisted  on  the  ground  that  the  Court  had  no  power 
to  dispose  of  the  question  of  costs  on  an  interlocutory 
motion.    The  fact  of  the  suit  being  a  mortgage  suit 
could  make  no  difference.    The  defendant  has  sworn 
to  an  answer,  and  if  this  motion  is  refused  he  will 
apply  for  leave  to  file  it.    The  defendant  has  set  up 
in  the  answer  the  same  facts  that  he  now  states  on 
affidavit,  and  they  must  be  disposed  of  on  the  hearing, 
not  on  a  Chamber  motion.    If  the  merits  of  the  case 
could  be  gone  into,  it  would  appear  that  the  bill  ought 
never  to  have  been  filed,  and  the  plaintiff  would  not  be 
entitled  to  his  costs.    The  bill  prays  payment  of  $400L 
The  defendant  had  offered  plaintiff" $400  and  costs.  This 
the  plaintiff*  refused,  and  only  asks  for  $24,  for  interest 
Argument,  which  is  payable  in  advance.   There  was  only  two  days 
default  in  the  payment  of  the  $24,  and  defendant's  solici- 
tor had  gone  to  the  office  of  the  plaintiff's  solicitors  and 
left  word  he  was  ready  to  pay  the  money,  he  received 
no  answer  or  communication,  before  the  suit  was 
commenced,  from  such  solicitor.    On  the  4th  of  May 
he  sent  the  $24  for  interest  which  appears  to  have 
been  paid  to  the  plaintiff  on  the  8th  of  May.  at 
which  time  the  office-copy  of  the  bill  was  in  the 
hands  of  the  sheriff.    Defendant  is  still  willing  that 
the  plaintiff  should  have  his  costs  if  he  will  take  the 
principal  money  claimed  in  his  bill;  but  defendant 
objects  to  pay  the  costs  of  a  suit  for  the  payment  of 
$24.    Green  v.  Adams  is  no  authority  against  us, 
that  was  an  application  by  defendant  to  pay  off  the 
mortgage  and  dismiss  the  plaintiff's  bill,  and  such  an 
order  could  only  be  obtained  on  payment  of  costs. 
There  is  no  order  of  Court,  and  according  to  Wilde  v. 
Wilde,  no  practice  allowing  such  a  proceeding  as  is  con- 
tended for  here.    Chester  v.  The  Metropolitan  Railway 
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Co.  (a)  is  an  authority  for  disposing  of  such  a  question  1871. 
in  Chambers  when  entered  on  by  consent,  and  is  also  ^"^TT^ 

^  McLean 

an  authority  for  us  on  the  merits.  Rudd  v.  Rowe  (b)  ^j^^^  » 
is  an  authority  for  the  merits  being  considered  on  an 
application  by  defendant  to  stay  proceedings  when  the 
subject  matter  of  suit  is  settled.  The  Court  does  not 
regard  such  a  suit  as  the  present  with  favor,  it  is  not 
set  up  that  there  was  any  danger  of  the  "money  not 
being  recovered  unless  very  prompt  action  was  taken ; 
on  the  other  hand  plaintiff  refused  to  take  his  princi- 
pal, which  shews  he  considered  the  defendant  good  for 
the  money.  It  appeared,  too,  from  the  evidence,  that 
before  the  money  was  due,  the  mortgage  had  been 
handed  by  the  solicitor  to  his  clerk  with  instructions 
to  prepare  and  file  bill  if  the  interest  was  not  paid  on 
the  day  it  fell  due ;  although  he  knew  that  the 
defendant  lived  at  a  distance  from  Walkerton,  and 
could  not  reply  to  an  application  for  payment  of 
the  money  in  a  short  time.  The  money  was  due  on  the  Argument. 
1st  of  May,  the  bill  was  filed  on  the  3rd.  The  bill  is 
endorsed  as  filed  by  McLean  &  Shaw.  Mr.  McLean  is 
the  Deputy  Registrar  and  the  son  of  the  plaintiff". 
The  plaintiff''s  refusal  to  accept  the  whole  amount 
claimed  by  this  bill,  is  an  acknowledgment  that  this 
bill  is  filed  to  recover  $24.  The  Court  will  not  allow 
its  process  to  be  used'  for  such  a  purpose.  Westhrooke 
v.  Bro'iuett.  (c) 

Mr.  5am.-— Defendant's  contention  is  that  the  whole 
principal  is  due,  and  he  offers  to  pay  it  off';  plaintiff" 
disputes  this,  and  that  is  the  issue  raised ;  plaintiff"  was 
not  obliged  to  take  the  money ;  as  to  the  suit,  there  was 
no  undue  haste ;  he  wrote  to  defendant ;  that  fact  is 
not  denied,  it  was  the  defendant's  duty  to  pay ;  he 
knew  when  the  money  was  due  ;  it  was  not  for  the 
mortgagee  to  come  to  him,  he  should  seek  the  mortgagee 


{a)  XI  Jur.  N,  3-  214.  (b)  10  L.  R.  Eq.  610, 
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1871.   and  pay  his  money.    Chester  v.  Metropolitan  Railway 
"^^^^^^  Company  (a)  was  an  extreme  case,  for  there  costs 
V.      had  actually  been  incurred  after  the  suit  was  settled, 

Cross,  *^  . 

at  any  rate  it  is  nob  applicable  here,  the  English 
practice  would  not  be  the  guide,  for  we  have  a 
practice  provided  for  us,  and  by  that  we  are  entitled 
to  a  decree  with  costs.  The  bill  has  been  noted 
pro  con.  and  we  are  entitled  as  of  right  to  such  a 
decree.  The  costs  follow  as  a  right,  we  had  no  other 
course  open  to  us  to  recover  the  interest,  and  there  are 
no  grounds  for  saying  the  application  should  be  regarded 
with  disfavor. 


Spragge,  C, — The  result  of  the  authorities  appears 
to  be  that  a  plaintiff  cannot  obtain  an  order  upon  the 
defendant  to  pay  the  costs  of  the  suit  unless  the  defen- 
dant submit  to  their  being  disposed  of  on  motion.  The 
defendant  may  say  I  am  content  to  pay  your  demand 
Judgment.  Submit  to  do  what  your  bill  asks  for,  but  I  ought 
not  to  pay  the  costs. 

Mr.  Bain  says  that  the  cases  establishing  this  do  not 
apply  to  such  a  case  as  this  ;  that  the  bill  is  by  a  mort- 
gagee for  payment  of  mortgage  money,  and  the  defen- 
dant has  paid  it  without'putting  in  an  answer,  and  that 
if  he  had  not  paid  it,  the  plaintiff  would  have  been 
entitled  to  a  decree  upon  praecipe,  and  of  course 
with  costs. 

I  am  not  prepared  to  say  that  the  plaintiff  in  such  a 
case  must  get  his  costs  at  the  hearing.  I  find  by  the 
affidavits  filed  that  the  defendant  desired  to  put  in  an 
answer,  the  draft  of  which  is  among  the  papers,  and 
that  he  applied  for  the  consent  of  the  plaintiff's  solicitor; 
which  was  refused.  He  might  and  probably  would 
have  obtained  leave  to  file  it,  and  it  does  not  follow 
that  the  costs  must  in  such  a  case  be  given  against  the 


(a)^ll  Jur.  N.  S.  214. 
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defendant  at  the  hearing.  There  may  be  reasons  for 
depriving  the  plaintiff  of  them,  and  a  defendant  having 
satisfied  the  plaintiff's  demand  may,  it  seems,  decline  to 
discuss  the  question  of  costs  on  a  summary  application ; 
and  he  appears  to  have  done  so  in  this  case.  Upon 
this  the  Referee  dismissed  the  application;  and  I  think 
that  he  was  right. 

The  parties  have,  however,  entered  into  the  merits  of 
the  case  before  me ;  and  I  can  come  to  no  other  conclu- 
sion than  that  this  suit  was  unnecessarily  instituted. 
The  defendant  is  the  purchaser  from  the  mortgagor  of 
his  equity  of  redemption  in  the  mortgaged  premises. 
The  mortgage,  made  in  April,  1864,  was  for  $400, 
bearing  interest  at  12  per  cent,  payable  in  advance, 
half  yearly ;  the  interest  appears  to  have  been  paid 
regularly.  One  half  year's  interest  was  payable  on  the 
1st  of  May,  but  the  defendant  was  anxious  to  pay  off  the 
whole  mortgage,  on  account  of  the  rate  of  interest  being  judgment, 
so  heavy,  and  his  solicitor  a  few  days  before  the  1st  of 
May  went  to  the  ofiice  of  the  plaintiff's  agent  at  Walk- 
erton  in  order  to  pay  it  off  if  the  mortgagee  would 
receive  the  mortgage  money.  The  mortgagee  lived  in 
Toronto  when  the  mortgage  was  made ;  his  agent,  his 
son  lives  in  Walkerton,  and  the  defendant  and  his  soli- 
citor live  in  Oakville.  The  defendant's  solicitor  sent  to 
Walkerton  to  payoff  the  mortgage.  His  solicitor  saw  the 
law  partner  of  the  plaintiff's  agent  whom  he  informed  of 
the  object  of  his  visit,  and  left  a  message  with  him  for 
the  plaintiff's  agent  who  was  absent  at  the  time.  I  have 
no  doubt  from  the  evidence  that  the  defendant  was 
prepared  to  pay  the  whole  mortgage  debt  and  would 
have  paid  it  if  the  plaintiff's  agent  would  have  received 
it ;  or  if  he  refused  to  receive  it,  that  he  would  have 
paid  the  half-year's  interest,  $24,  and  I  think  that  the 
plaintiff's  agent  could  have  no  reason  to  doubt  that  the 
defendant  would  have  done  this.  The  defendant's  soli- 
citor unable  to  meet  with  the  plaintiff's  agent  returned 
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to  Oakville.  The  interest  was  payable  on  the  1st  of 
the  month.  On  the  3rd  a  bill  to  foreclose  was  filed  in 
this  Court  i.  e.  leaving  only  one  day's  interval  between 
the  day  the  money  was  payable  and  the  filing  of  the 
bill. 

The  plaintiff's  agent,  Mr.  McLean,  of  Walkerton,  says 
that  he  wrote  to  the  defendant  several  days  before  the 
1st  of  May,  notifying  him  that  unless  the  interest  was 
paid  when  due  a  bill  would  be  filed  against  him.  This 
could  have  been  at  any  rate  but  a  few  days  before  the 
1st  of  May,  as  the  defendant's  solicitor  proves  that  it 
was  on  the  24th  of  April  that  he  was  at  the  office  of 
Shaw,  McLean  S  Ferguson,  in  order  to  pay  the  money  ; 
and  Mr.  McLean  was  then  out  of  town.  He  returned  and 
then  wrote ;  and  both  the  defendant  and  his  solicitor, 
who  were  looking  for  a  communication  in  answer  to  the 
defendant's  proposition,  swear  that  they  received  none. 

Judgment. 

Looking  at  the  mortgage  itself  and  its  registration, 
and  what  has  occurred  since,  in  regard  to  the  mortgage 
money  and  its  payment,  it  will  be  seen  how  blameless 
has  been  the  conduct  of  this  defendant,  and  how  much 
reason  he  really  has  to  complain.  The  mortgage  bears 
date  22nd  of  April,  1864,  and  was  given  by  one  Ira 
MulhoUand  from  whom  the  present  defendant  pur- 
chased the  equity  of  redemption  :  at  that  date  the 
mortgagee  was  a  resident  of  Toronto.  He  afterwards 
went  to  England,  where  he  remained  until  very  recently 
leaving  his  family  in  Toronto,  and  his  son  William 
Allan  McLean,  his  agent.  After  awhile — the  dates  are 
not  given — the  mortgagee's  agent  went  to  Walkerton, 
where  he  has  resided  ever  since.  This  does  not  appear 
to  have  occasioned  any  difficulty  to  the  defendant,  as  it 
was  the  agent's  practice  to  leave  receipts  with  the  family 
in  Toronto,  and  the  defendant  paid  his  interest  to  the 
family  in  Toronto  receiving  a  receipt  therefor :  but 
after  awhile,  again,  the  mortgagee's  family  removed  to 
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Walkerton;  and  the  defendant  was  in  default  for  a 
short  time  in  consequence  of  this  change ;  and  a  bill 
was  filed  against  him  for  the  half-year  s  interest  due  in 
NovemlDer.  I  have  already  dealt  with  the  half-year's 
interest  due  the  following  May. 

I  find,  upon  looking  at  the  memorial  of  the  mort- 
gage, that  it  differs  materially  from  the  proviso  for 
redemption  contained  in  the  mortgage  itself  The 
principal  sum  is  the  same.  £100,  "  with  interest  thereon 
on  the  days  and  times  and  in  manner  following,  that  is 
to  say,  in  equal  half-yearly  payments,  in  advance,  on 
the  1st  days  of  May  and  November,  A.D.  1864,  and  the 
last  payment  to  be  made  on  the  1st  day  of  November, 
A.D.  1864."  In  the  mortgage  itself  the  principal  money 
is  made  payable  on  the  1st  of  November,  1874. 
The  memorial  is  signed  by  MulhoUand;  the  mort- 
gagee's son,  the  same  who  afterwards  became  his  agent, 
being  one  of  the  witnesses,  and  the  affidavit  for  regis- 
tration being  made  by  him.  I  do  not  know,  however, 
that  the  defendant  was  misled  by  this ;  and  it  is  perhaps 
not  very  material.  What  is  material  is  that  the  defen- 
dant was  never  intentionally,  or  through  his  own 
neglect  in  default ;  and  that  two  bills  have  been  filed 
against  him  in  this  Court  and  each  for  the  paltry  sum  of 
$24  and  that  too  for  interest  payable  in  advance ;  when 
it  was  known  to  the  piaintiff^'s  agent  that  the  defendant 
had  always  evinced  the  utmost  readiness  to  pay  punc- 
tually ;  and  was  prepared  to  do  so  upon  both  the 
occasions  when  bills  were  filed  against  him.  The  con- 
clusion seems  to  me  irresistible  that  this  bill  (I  confine 
myself  to  this  bill  because  it  is  the  only  one  in  question) 
was  not  filed  for  the  purpose  for  which  alone  it  could 
properly  be  filed,  the  recovery  of  the  interest  on  this 
mortgage,  but  unnecessarily;  I  cannot  say  for  the  pur- 
pose of  making  costs  to  go  into  his  own  pocket,  for 
Mr.  McLean  swears  that  though  the  bill  was  filed  by 
his  law  partner,  he  (McLean)  gets  none  of  the  costs  of 
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187K   proceedings  in  Chancery.    Still  it  was  filed  unneces- 
^"JJ^^^^^  sarily,  and  therefore  improperly  ;  and  I  am  glad  to  find 
V.      that  Wallis  v.  Wallis  (a),  and  Rudd  v.  Rowe  (b),  furnish 

Cross.  .  ... 

precedents  for  refusing  costs  to  a  plaintiff  in  such  a  case 
as  this.  I  think  I  should  have  refused  the  costs  if 
there  had  been  no  such  precedents.  This  case,  and  the 
affidavits  filed  upon  this  application,  demonstrafe  the 
propriety  of  the  rule  of  this  Court,  that  local  Masters 
and  Registrars  are  not  to  practise  their  profession,  in 
partnership  with  any  solicitor  who  is  at  the  time  a 
practitioner  in  this  Court. 

This  appeal  is  dismissed  with  costs. 


The  Freehold  Permanent  Building  Society  v. 
Choate. 

Notice — Setting  aside  sale. 

An  auctioneer  acting  under  an  order  for  sale,  or  Master,  or  other 
officer  conducting  such  proceedings,  is  not  bound  by  an  order 
staying  the  sale,  of  which  he  has  not  notice. 

Where  an  order  staying  a  sale  for  three  weeks  was  granted  on  the  day 
the  sale  was  to  take  place,  and  the  Registrar  telegraphed  to  the 
Master  conducting  the  sale  that  such  order  was  granted,  and  the 
message  reached  him  after  the  sale,  but  before  payment  of  the 
purchase  money  ;  an  order  made  by  a  Judge  in  Chambers,  refusing 
an  application  to  set  aside  the  sale  was  sustained  by  the  full  Court 
on  rehearing. 

[Rehearing  Term,  December,  1871.] 

An  application  had  been  made  to  Vice  Chancellor 
Strong  to  set  aside  a  sale  under  the  following  circum- 
stances. The  plaintiffs  had  proceeded  under  the 
decree  made  herein,  as  reported  in  18  Grant,  page  412, 
and  a  final  order  for  sale  had  been  obtained,  and  a  sale 
of  the  mortgaged  property  was  advertised  to  take 
place  on  the  10th  of  June.  On  that  day  a  motion  to  stay 
the  sale,  until  a  bond  to  answer  the  costs  of  an  appeal 
from  the  decree  should  be  filed,  was  heard  before  F.  C. 


[a)  4  Drew.  458. 


{b)  10  L.  R.  Eq.  610. 
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Strong,  and  an  order  staying  the  sale  for  three  weeks  1871. 
was  granted  on  payment  into  Court  of  $80,  to  cover 
the  costs  incurred  in  preparing  for  the  sale.    The  ^g'^^jj;?®^* 
deposit  was  accordingly  paid,  and  the  solicitor  v/ho  had  ^oc^ty, 
moved  for  the  stay  procured  the  Registrar  to  telegraph  choate. 
to  the  auctioneer  conducting  the  sale,  that  the  stay  had 
been  granted ;   but  before  the  message  reached  the 
auctioneer  the  sale  was  concluded,  and  one  Walker  had 
been  declared  the  purchaser.    The  purchaser  paid  the 
usual  deposit,  and  the  Master  made  his  report  on  sale, 
confirming  the  sale,  and  with  a  special  finding  as  to 
the  order  staying  the  sale,  and  reporting  also  that  no 
notice  of  such  order  had  reached  the  purchaser  prior 
to  his  having  signed  the  agreement  and  paid  his  deposit. 
The  order  itself  was  not  issued  until  three  weeks  after 
it  had  been  made,  and  it  was 'never  served  on  the 
purchaser. 

The  Vice  Chancellor  refused  to  set  aside  the  sale.  Argument, 
and  this  decision  was  reheard  at  the  instance  of  the 
defendant  Ashford. 

Mr.  Crooks,  Q.  C,  for  the  defendant  Ashford. 

The  evidence  will  be  found  to  establish  the  fact 
that  the  deposit  on  account  of  purchase  money  was 
paid  by  the  purchaser,  after  notice  to  him  of  the  grant- 
ing of  the  order  to  stay  proceedings. 

Spragge,  C' — How  came  the  application  to  be  made 
so  late  ? 

Mr.  Crooks. — The  Vice  Chancellor  must  have  been 
satisfied  as  to  the  cause  of  the  delay  before  he  granted 
the  order. 


Strong,  V.  C— With  regard  to  injunctions,  and  I 
presume  the  rule  here  is  the  same,  notice  of  the  grant- 
56— -VOL.  III.  chamb.  r. 
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1871.   ing  of  the  injunction  is  inoperative  "unless  it  is  followed 
"^^^^^^      by'prompt  service  of  a  copy  of  the  order  or  injunc- 
^Bu™d?ng*  tion.    Here  they  were  not  bound  to  have  obeyed  the 
sodety    order,  unless  they  knew  that  the  terms  on  which  it  was 
ohoate.    granted  were  complied  with  and  the  money  paid  in. 

Mo  WAT,  V.  C. — The  telegram  was  from  the  Registrar, 
and  coming  from  an  officer  of  the  Court,  we  should 
have  to  hold  that  they  should  have  accepted  the  state- 
ment as  true. 


Mr.  Crooks. — It  has  been  urged  that  the  order 
staying  proceedings  was  not  drawn  up  for  some  time 
after  the  sale ;  but  it  is  not  right  or  reasonable  for  a 
party  who  has  notice  of  an  order  to  assume  that  it 
may  turn  out  wrong  or  irregular,  it  is  his  duty  to 
obey  it.  In  this  case  the  purchaser  had  notice,  before 
completing  his  purchase,  of  the  granting  of  the  order, 
Argument,  g^^^  should  have  obeyed  it.  The  doctrine  of  the 
Court  is,  that  if  a  purchaser  can  be  put  in  statu  quo, 
the  Court  will  interfere  to  do  right  between  all  parties, 
and  it  then  becomes  a  question  of  costs  or  terms  :  here 
the  question  is  between  two  innocent  parties,  the 
defendant  and  the  purchaser,  and  the  Court  will  do 
justice  between  them. 

Strong,  V.  C. — When  a  Master's  report  has  been 
confirmed,  it  is  equivalent  to  an  order  of  the  Court. 
Here  you  have  to  get  over  not  only  my  order,  but  the 
confirmed  report. 

Mr.  Crooks. — The  motion  before  Vice  Chancellor 
Strong  was  of  a  two-fold  nature ;  it  was  to  open  up 
the  biddings,  and  set  aside  the  sale.  The  report  was 
right :  the  Master  had  no  jurisdiction  to  report  other- 
wise than  he  did.  An  appeal  from  his  report  would 
not  have  answered  defendant's  purpose,  but  a  substan- 
tive motion  was  made  to  set  aside  the  sale  and  open 
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the  biddings ;  there  was  therefore  a  motion  to  impeach  1871. 
the  report,  and  it  cannot  properly  be  said  to  be  con-  ' 

^  r     X       ^  Freehold 

firmed.     We  could   not   say  that   the   report  was  Permanent 

^  Building 

erroneous,  but  the  report  would  necessarily  fall  with  sodety 

the  sale  which  we  attacked.  choate. 


Spragge,  C. — Could  he  not  have  appealed,  and  tried 
the  question  of  regularity  ? 

Mr.  Crooks. — We  wanted  something  further  than 
we  could  have  got  by  setting  aside  the  report :  we 
needed  some  further  order  of  the  Court. 


Spragge,  C. — But  notwithstanding  you  could  have 
come  before  the  time  for  the  report  to  become  con- 
firmed had  expired, — the  order  of  10th  June  stayed 
the  sale  for  three  weeks, — it  is  to  be  presumed  the 
Court,  did  right,  and  if  the  order  was  disregarded  the 
Court  would  set  the  sale  aside.  Argument. 

Mr.  Crooks. — The  rule  is,  that  biddings  will  not  be 
opened,  except  under  special  circumstances.  The 
extent  to  which  biddings  were  allowed  to  be  opened 
in  England  was  found  to  be  objectionable  (a).  There 
was  no  finality  nor  certainty  as  to  sales;  but  this  case 
is  free  from  any  such  features  and  considerations.  The 
present  application  is  not  on  the  same  footing  as  a  case 
to  open  biddings.  The  policy  of  the  Court  is  in  favor 
of  what  we  ask :  if  the  Court  cannot  interfere  now,  it 
would  render  itself  powerless  to  set  aside  a  sale, 
although  made  in  c:)ntravention  of  its  own  order. 

Mr.  McLennan,  on  same  side.  It  must  be  borne  in 
mind  that  this  is  a  mortgage  case,  that  the  sale  was 
for  a  special  purpose,  namely,  to  pay  the  encumbrancer 
his  money.  A  case  of  this  kind  will  receive  more  con- 
sideration at  the  hands  of  the  Court  than  other  cases. 


{a)  1  U  B.  Eq.  404. 
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1871.  The  Court  will  always  protect  the  interest  of  the  mort- 
' — — '  gagor  to  its  utmost  power,  and  if  the  Court  can  s^ive 

Freehold    °  °  ^  ^  ...  •  -n 

Permanent  him  indulgeuce  without  injuring  the  creditor,  it  will 
Society  give  it  him.  It  cannot  be  doubted  that  if  the  debtor 
choate.  comes  at  the  last  moment,  offering  payment  of  his 
debt,  the  Court  will  relieve  his  estate  from  the  claim ; 
and  if  the  owner  comes,  however  late,  and  satisfies  the 
Court  that  he  can  in  a  brief  period  satisfy  the  debt, 
the  Court  will  indulge  him  and  give  him  time.  If  the 
debtor  had  come  on  the  day  of  sale  and  tendered  the 
money,  the  sale  could  have  been  set  aside. 

Stkong,  y.  C. — But  that  has  not  been  done. 


Mr.  McLennan. — I  am  arguing  the  principle  that 
the  Court  can  interfere  to  do  justice,  and  that,  if  in 
the  case  I  suggest  an  order  could  be  made,  it  can  be 
done  here.  The  authority  of  the  auctioneer  was 
revoked  the  moment  the  order  of  the  10  th  of  June 
was  made,  and  his  act  and  the  sale  were  inoperative  : 
it  was  not  the  case  of  an  owner  selling  his  own 
property;  the  Court  was  effecting  a  sale  for  a  certain 
purpose ;  the  only  authority  of  the  auctioneer  was 
the  order  for  sale,  and  that  order  was  subsequently 
qualified  by  the  Court  making  another  order.  This  is 
apart  from  any  question  of  notice  to  the  purchaser. 
The  order  for  stay  has  since  been  duly  taken  out. 
No  one  has  attacked  the  order.  If  the  order  was  bad, 
they  should  have  set  it  aside,  not  disregarded  it.  The 
order  is  in  force  yet ;  and  we  come  here  on  the  strength 
of  it  and  ask  to  set  aside  the  sale.  In  Manser  v.  Buck  (a) 
the  printed  conditions  of  sale  had  been  altered.  Some 
copies  only  were  altered,  and  the  auctioneer  signed 
one  which  was  not  altered.  The  purchaser  claimed  to 
have  the  sale  carried  out  without  the  alterations,  and 
the  Court  held  that  the  auctioneer  had  no  power. 


(a)  6  Hare  449. 
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Strong,  Y.  C. — That  was  not  a  sale  under  a  decree.  1871. 


Mr.  McLennan. — This  is  a  case  in  which  the  Court  Permanent 


should  give  relief,  if  it  can.    Property  worth  $18,000  society 
had  been  sold  for  $10,000 ;  the  mortgagor  was  under  choate. 
pressure:  the  debtor  did  all  he  could  :  he  went  before  the 
Master  and  urged  all  he  could  :  he  was  active  in  sup- 
porting his  i  nterests.  The  additional  bond  in  Appeal  was  . 
filed  the  22nd  of  June.    The  purchaser  was  aware 
of  the  efforts  made  by  the  mortgagor. 

Mr.  S  H.  Blake,  for  the  plaintiff.  If  this  had  been 
an  application  in  the  ordinary  way  to  open  biddings, 
the  plaintiffs  need  not  have  cared  as  loiig  as  their 
interests  were  protected ;  but  it  is  not  an  application 
to  open  biddings,  and  the  plaintiffs  therefore  opposed 
it :  the  property  has  depreciated,  the  buildings  thereon  ' 
have  been  burnt,  and  the  Company  is  desirous  to  hold 
the  present  purchaser  to  secure  their  money.  Argumei 

Mr.  McLennan  offered  to  pay  into  Court  a  sufficient 
amount  to  make  the  plaintifis  safe. 

Mr.  Blake. — As  to  that,  the  money  should  be  here. 
It  is  not  sufficient,  when  asking  an  indulgence,  to  say 
you  will  do  this  or  that.  The  case  has  not  been  set 
down  for  appeal.  His  Lordship's  order  of  the  10th  of 
June  was  granted  on  the  assurance  that  the  case  was 
to  be  set  down  in  appeal ;  the  order  was  asked  for  on 
that  ground.  The  order  for  sale  was  not  discharged, 
but  the  sale  under  it  postponed,  and  that  postponement 
was  to  effect  a  purpose  which  has  not  been  carried  out. 
When  no  appeal  was  taken  in  proper  time,  the  order 
would  fall.  Certain  steps  were  necessary  to  enable 
the  party  to  go  to  appeal :  his  bond  was  to  be  put  in 
and  approved  of  by  a  Judge,  and  the  order  granted 
was  contingent  upon  his  doing  all  these  acts.  It  was 
no  absolute  stay, — the  utmost  that  could  be  said 


Freehold 


Building 
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1871.  on  the  other  side  would  be,  that  the  purchaser  was  a 
— -"^^  conditional  purchaser ;   but  if  the  contingency  on 

Freehold  .  ' '  o  ^ 

Permanent  wliich  the  couditiou  rested :  the  appeal,  did  not  take 

Building  ,  ' 

Society  placc,  he  was  an  absolute  purchaser,  and  he  was  such 
Choate.  ^qw  in  cvcry  sense.  The  defendant  delayed  to  pass 
and  enter  his  order,  and  evidently  treated  it  as  a 
nullity.  In  Dickey  v.  Heron  the  purchaser  bought 
with  the  decree  before  him,  and  yet  he  was  pro- 
tected {a).  In  Gunn  v.  Bohle  (h)  the  Court  held,  that, 
where  a  purchaser  took  without  notice,  he  would  be 
protected.  Order  388  extended  the  rule  laid  down  in 
Ounn  V.  JDohle ;  but  supposing  every  other  difficulty 
out  of  the  way,  the  confirmation  of  the  report  was 
still  in  the  defendant's  way.  It  was  his  duty  to  have 
come  promptly  to  the  Court  and  have  asked  to  have 
proceedings  stayed.  Had  he  done  so,  he  would  have 
■  been  asked  what  steps  he  had  taken  towards  appealing. 
The  order  of  10th  June  would  then  have  come  up. 
Argument,  and  the  stay  would  have  been  refused  on  the  ground 
that  he  had  not  proceeded  in  appeal.  Tolson  v.  Jervis 
(c)  was  mentioned. 

Mr.  G.  Moss,  for  the  purchaser.  As  to  the  argument 
of  Mr.  Grooks,  that  the  sale  must  fail  because  it  took 
place  after  the  granting  of  the  order  of  10th  June, 
an  €X  parte  order  made  and  not  served  has  no  effect : 
Young  v.  Smith  (d).  In  this  case  the  purchaser  had 
no  notice  of  the  application  for  the  order  of  10th  June, 
and  the  order  is  therefore  an  ex  parte  order  as  to  him. 
Then  the  order  was  not^  drawn  up  for  a  length  of 
time,  and,  until  it  was  drawn  up,  it  was  in  fact  no 
order.  Until  the  order  is  drawn  up  the  Judge  may 
change  his  mind.  The  Court  has  a  locus  penitentice. 
In  Re  Sharpe  (e),  an  appeal  from  a  Judge  in  insolvency, 
no  order  had  been  drawn  up  and  the  application  was 


{a)  1  Ch.  Ch.  Rep.  149.  (b)  15  Grant  655. 

(c)  8  Beav.  364.  {d)  3  Mad.  196 ;  Dan.  Ch.  Pr. 

(e)  2  Cham.  R.  67. 
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refused  {a) :  Gihb  v.  Murphy  (h).    As  to  the  argument  1871. 
that  the  Court  will  protect  the  mortgagor,  the  Court  ^^^!^^^^^ 
will  go  equally  far  to  protect  a  purchaser :  Davy  v.  ^p^,^"®^* 
Durrant  (c).    All  the  purchaser  was  bound  to  do  here,  sodety 
was  to  see  that  there  was  a  proper  decree  for  sale :  c^oate. 
Gunn  V.  Dohle  (d) ;  Collins  v.  Denison  (e).   Mr.  Mc- 
Lennan has  argued  that  the  sale  was  nugatory,  that 
the  authority  of  the  auctioneer  was  revoked.v   This  is 
answered  by  a  reference  to  the  Property  and  Trusts 
Act  (/).    The  auctioneer  proceeded  without  notice  of 
the  revocation;  and  his  acts  are  binding  and  valid. 
The  property  in  this  case  has  not  been  sacrificed  to  an 
extent  which  would  affect  the  conscience  of  the  Court. 
The  application  to  set  aside  the  sale  was  one  for  the 
discretion  of  the  Court,  and  on  that  ground  the  order 
made  thereon  was  not  applicable  {g). 

Mr.  McLennan,  in  reply.  Mr.  Blahe  has  argued  that 
because  we  are  not  yet  in  a  position  to  appeal,  that  Argument, 
this  application  is  not  maintainable ;  but  this  is  met  by 
my  offer  to  pay  in  the  money,  and  protect  his  clients. 
We  may  not  succeed  in  getting  leave  to  appeal,  but 
nevertheless  the  relief  we  now  seek  would  be  very 
valuable  to  us.  If  the  sale  is  allowed  to  stand  it  will 
be  a  great  loss  to  defendant,  but  if  set  aside  would  be 
a  benefit  to  him,  whatever  the  result  of  an  appeal. 
If  the  plaintiff  is  protected,  a  measure  of  relief  may 
be  afforded  the  defendant  by  which  the  purchaser  will 
not  be  injured.  No  sufficient  authority  is  shewn  for 
saying  that  the  order  did  not  take  immediate  effect. 
The  delay  in  issuing  it  was  not  excessive.  Plaintiff's 
solicitor  knew,  and  had  been  notified,  that  the  order 
was  granted. 


(a)  Dan.  Chy.  Pr.  1366.  {h)  2  Gham.  R.  182  192. 

(c)  26  L.  J.  N.  S.  830;  S.  C.  1  DeG.  &  J.  535. 
{d)  15  Grant,  655.  {e)  2  Cham.  R.  465. 

(/)  29  Vic.  (1865)  ch,  28,  s.  24.     {g)  Dan.  Ch.  Pr.  1347. 
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1871.  Spragge,  C. — This  point  is  suggested  by  Mr.  Blalce. 
^^'CT^  The  order  of  10th  June  stayed  the  sale  for  three 

Freehold  ^  ^  ^ 

^BuTid?nJ*  weeks,  for  a  special  purpose,  i.  e.,  in  order  to  Ashford 
(Sodety  in  the  meantime  perfecting  his  security  for  appeal, 
choate.  jf  sccurity  not  perfected  at  that  time,  the  sale  was  to 
proceed.  The  sale  did  take  place  on  10th  June.  That 
made  no  difference  as  to  perfecting  his  security. 
If  the  sale  had  not  taken  place  on  10th  June,  it  would 
have  taken  place  on  1st  July,  on  Ashford' s  default 
in  not  perfecting  his  security.  This  would  be  material 
upon  the  question  of  the  exercise  of  discretion  as  to 
setting  aside  the  sale. 

The  numerous  delays  that  have  occurred  from  the 
pronouncing  of  the  decree  up  to  the  present  time,  are 
material  upon  the  same  point. 

The  fact  that  at  this  moment  Ashford  is  not  in  a 
Judgment,  position  to  carry  his  case  to  the  Court  of  Appeal,  is 
also  material  upon  the  same  point.  The  year  has 
elapsed.  The  Vice  Chancellor  refused  to  set  aside  the 
sale  on  the  ground  that  the  sale  was  regular  ;  and  that 
it  was  not  a  case  for  the  exercise  of  discretion. 

As  to  discretion,  if  it  is  a  case  for  the  exercise  of 
discretion,  there  is  this  to  be  said  in  favor  of  Ashford, 
that  it  is  not  like  a  case  for  opening  biddings..  In 
that  case  the  only  question  is  (or  rather  was)  how  the 
best  price  could  be  obtained.  The  thing  to  be  sold  is 
to  be  sold  at  all  events ;  the  time  and  mode  are  the 
only  questions.  While  here,  if  the  decree  is  wrong, 
there  will  be  no  sale  at  all ;  and  further,  it  is  the  right 
of  the  appellant  to  stay  the  sale  pending  the  appeal 
(though  a  right  that  he  can  only  exercise  upon  certain 
terms).  I  quite  agree  therefore  in  the  propriety  of 
granting  every  reasonable  indulgence  in  the  way  of 
staying  the  sale,  to  enable  the  defendant  to  perfect  his 
security.    But  there  are  limits  to  this,  and  I  can  under- 
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stand  the  hesitation  of  the  Vice  Chancellor  on  the  1871. 
10th  June,  as  to  staying  the  sale  after  all  the  delay  ^"-"^^^^^ 

*L,   °  .        .  *^  Frephold 

that  had  occurred.    The  first  question  is,  was  the  sale  Permanent 

.  .     .  Building 

regular.  If  it  'was,  could  the  Vice  Chancellor,  sitting  society 
in  Chambers,  set  it  aside,  or  exercise  any  discretion,  choate. 
The  Master's  report  of  sale  stood  confirmed.  The 
special  circumstances  reported  did  not  afiect  its  con- 
firmation, they  only  afforded  material  for  moving 
against  it ;  and  it  has  not  been  moved  against,  though 
notice  of  motion  was  given.  Then  was  the  sale 
regular  ? 

What  was  the  effect  of  the  order  staying  the  sale  ? 
The  sale  was  to  be  (and  was)  at  Port  Hope,  on  10th 
June,  at  noon.  The  order  was  pronounced  on  that 
day,  before  the  sale  actually  took  place.  The  deposit 
was  paid  in,  and  the  officer  of  the  Court  telegraphed 
to  the  auctioneer  to  stay  the  sale  before  it  actually 
took  place.  The  telegraph  did  not  reach  till  after  the  Judgment 
sale,  and  after  the  audience  had  dispersed. 

It  was  felt  by  the  Judge  to  be  doubtful  whether  the 
telegram  would  reach  in  time ;  and  he  meant  his  order 
to  be  operative  only  in  the  event  of  its  reaching  in 
time,  but  did  not  say  so.  Is  that  to  be  implied  ?  The 
order  was  only  to  stay  the  sale.  It  was  impossible 
that  it  conld  have  that  effect,  unless  it  reached  the 
auctioneer  in  time.  It  is  true  that  it  is  not  so 
expressed,  but  is  it  not  a  matter  of  necessary  impli- 
cation? An  officer  of  the  Court  was  proceeding  to 
carry  out  its  order  to  sell  certain  lands ;  when,  upon 
application  by  a  party,  the  Court  sees  fit  to  stay  the 
hand  of  its  officer,  and  to  order  that  he  shall  not  at 
present  proceed  to  sell.  The  order  is  that,  upon  certain 
terms,  the  sale  of  the  lands  in  question  in  this  cause 
"be  postponed  for  three  wefeks  from  to-day."  It  is,  in 
effect,  an  order  on  the  officer  not  to  proceed  with  the 
sale  for  three  weeks.    The  order  necessarily  imports 
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1871.  that  the  officer  is  to  be  notified  of  the  order  in  such 
^-">^^^'  time  as  that  it  shall  be  possible  for  him  to  obey  it. 

Freehold  ^  *' 

Pe™anent  And  such  au  Order  would  most  certainly  not  be  granted 
Society  if  it  were  plainly  impossible  that  it  should  reach  the 
Choate.  officer  in  time  for  him  to  obey  it;  e.g.,  in  the  case  of 
a  sale  at  Owen  Sound,  before  the  recent  establishment 
of  the  telegraph  to  that  place,  to  take  place  on  the 
same  day.  I  should  think  that  in  such  a  case  as  this, 
it  is  to  be  understood  that  the  order  is  conditional 
upon  its  reaching  the  officer  in  time.  To  interpret  it 
otherwise  would  involve  this  absurdity,  that  the  Court 
might  be  forbidding  that  to  be  done,  which  had  been 
done  already. 

It  seems  to  me  analagous  to  the  case  of  an  agent 
having  authority  to  contract  for  the  sale  of  an  estate ; 
and  who  enters  into  a  contract  for  its  sale ;  his  prin- 
cipal executing  a  revocation  of  his  authority,  before 
Judgment,  the  coutract  of  sale ;  but  the  revocation  not  reaching 
the  agent  till  after  the  contract  had  been  entered  into, 
the  contract  would  be  binding  upon  all  parties. 

Another  analogy  is,  that  of  an  interim  restraining 
order,  issued  in  urgent  cases  in  lieu  of  an  injunction. 
Until  the  party  restrained  is  notified  of  the  order,  he 
is  not  afiected  by  it.  He  may  do  the  act  the  order 
forbids  his  doing;  and  it  is  no  contravention  of  the 
order  :  and  so,  pari  ratione,  there  was  here  no  contra- 
vention of  the  order  postponing  the  sale — which  I  read 
as  an  order  to  the  officer  not  to  proceed  with  it — until 
the  officer  was  notified  of  the  order. 

The  sale  is  moved  against  solely  on  the  ground  that 
it  was  proceeded  with  after  the  order  of  the  10th  June 
was  pronounced.  Now  was  there  any  reason  why  it 
should  not  be  proceeded  with ;  all  the  parties  acting  in 
the  matter  of  the  sale  were  doing  their  duty :  the 
officer  conducting  it  was  acting  under  instructions 


CHANCERY  CHAMBERS  REPORTS. 


451 


from  the  Court,  and  had  to  proceed  with  the  sale;  and  1871. 
the  sale  took  place  and  the  contract  was  entered  into  ^-^"^'^ 

^  ^  _  ^  Freehold 

with  the  purchaser,  without  any  notification  that  all  ^^^JJ^Jj^J* 
was  not  regular  and  correct.    It  would,  it  seems  to  me,  society 
be  giving  a  strained,  and  I  may  say  a  violent  and  Choate. 
unreasonable  effect  to  the  order  pronounced  on  the 
10th  June,  if  it  is  made  by  its  mere  operation,  without 
more,  to  avoid  this  sale.    There  may  be  reasons  why 
the  sale  should  be  set  aside  :  my  position  just  now  is, 
that  the  mere  existence  of  the  order  of  the  10th  June 
is  not,  per  se,  a  reason  for  setting  it  aside. 

The  learned  Vice  Chancellor  was  of  opinion  that, 
sitting  in  Chambers,  it  was  not  competent  to  him  to 
set  aside  the  sale  as  a  matter  of  discretion.  He  refused 
to  set  it  aside  as  a  void  or  irregular  sale,  and  I  think 
he  was  right.  It  is  to  be  presumed  that  if  he  had 
conceived  it  to  be  open  to  him  to  exercise  his  discretion, 
he  would  not  have  set  it  aside  as  a  matter  of  dis-  judgment, 
cretion :  for  he  says  that  if  it  had  been  suggested  to 
him,  or  if  it  had  occurred  to  him,  he  would  have  made 
it  in  terms  a  condition  of  the  order  that  it  should  have 
no  operation  unless  notified  to  the  auctioneer  before 
the  actual  taking  place  of  the  sale.  Assuming  for  a 
moment  that  it  were  open  to  us  now  to  exercise  dis- 
cretion in  regard  to  the  setting  aside  of  this  sale,  my 
own  opinion  is,  that  it  would  be  an  unwise  exercise  of 
discretion  under  all  the  circumstances  that  have 
occurred,  to  set  it  aside.  I  think  the  order  should  be 
affirmed,  and  with  costs. 
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' — — '  Perrin  v.  Perrin. 

Administration — Appeals  from  the  Referee. 

On  an  appeal  from  the  Referee  the  case  will  be  confined  strictly  to  that 
made  on  the  original  motion,  and  only  such  pleadings  or  other 
documents  as  were  then  read  will  be  allowed  to  be  used. 

The  Court  will  inform  itself  of  what  these  were,  and  take  notice  of  its 
own  records  and  proceedings  when  it  becomes  necessary. 

When  a  question  arose  as  to  what  pleadings  had  been  read  on  a  motion 
the  Court  sent  for  the  Referee's  notes,  and  was  guided  by  them. 

Where  an  order  for  administration  had  been  granted  to  a  devisee  who 
was  also  a  creditor  of  the  estate  to  a  large  amount,  but  did  not  state 
that  fact  when  applying  for  administration,  his  silence  as  to  it 
was  considered  a  ground  for  sustaining  an  order  transferring  the 
conduct  of  the  proceedings  under  the  reference  to  another  party 
interested  under  the  will.  ' 

No  one  Bas  a  special  right  to  the  conduct  of  proceedings  in  the 
Master's  office  upon  a  reference  under  an  an  administration  order, 
but  ceteris  paribus  it  will  be  committed  to  those  who  have  the  greatest 
interest  in  conducting  them  properly  and  economically. 

[September  12,  1871.]  . 

Statement  Mr.  Hodgius  appealed  from  an  order  of  the  Referee 
granting  the  conduct  of  the  administration  of  the  estate 
of  Perrin,  deceased,  to  Helen  Q.  Crysler. 

A  suit  of  Perrin  v.  Perrin  had  been  instituted  and 
was  still  pending  to  set  aside  the  will  of  the  deceased 
Perrin.  The  testator  died  on  5th  July,  1870,  an 
administration  order  was  granted  to  Andrew  Perrin  on 
the  6th  of  September,  1870,  but  the  reference  directed 
had  not  been  proceeded  with  in  the  Master's  office 
awaiting  the  decision  of  questions  which  arose  in  the 
pending  suit.  On  the  30th  June,  1861,  Helen  C. 
Grysler  a  granddaughter  of  the  testator,  applied  that 
the  prosecution  of  the  order  should  be  committed  to  her, 
and  the  Referee  made  an  order  to  that  effect  against 
which  the  present  appeal  was  made. 
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Mr.  Hodgins  contended  that  the  administration  order 
ought  not  to  be  proceeded  on,  until  the  question  of  the 
validity  of  the  will  was  disposed  of.  He  was  proceed- 
ing to  read  the  bill  and  answer  with  a  view  of  shewing 
the  issue  in  the  cause  when  it  was  objected  by  'yix^Blahe 
that  the  answer  was  not  read  before  the  Referee. 

Mr.  Hodgins. — The  bill  was  read,  however,  and  that 
gives  me  a  right  to  read  the  answer,  and  I  believe, 
indeed,  that  both  bill  and  answer  were  read. 

A  question  arising  as  to  thi^  fact  the  Referee's  book 
was  referred  to  which  shewed  that  the  bill  only  had  been 
read. 

Spragge,  C. — I  must  be  guided  by  the  Referee's 
book.  It  is  not  a  necessary  inference  that  the  answer 
was  read  because  the  bill  was. 

Argument. 

Mr.  Hodgins  then  asked  permission  to  read  the  answer, 
but  the  Chancellor  considered  it  would  be  a  bad  prece- 
dent to  grant  such  permission,  and  refused  it. 

Mr.  Hodgins  continued  his  argument  justifying  as  his 
contention  tended  the  delay  that  had  taken  place,  and 
objecting  to  the  granting  of  the  order.  The  charges  of 
collusion  between  the  plaintiff  and  the  defendant  were 
denied  in  toto  as  were  also  the  charges  of  delay.  There 
was  a  bill  on  the  files  questioning  the  validity  of  the 
will  they  were  seeking  to  administer.  It  is  shewn  that 
counsel  advised  that,  pending  the  suit,  the  administration 
proceedings  in  the  Master's  office  ought  not  to  go  on : 
hence  the  delay.  The  only  evidence  of  collusion  was 
the  statement  of  Miss  Crosier.  Harris  v.  Q-andy  (a). 
West  V.  Laing  (b),  lie  Bahcock  (c),  were  mentioned. 


(a)  1  DeG.  F.  &  J.  13.  {b)  3  Drew,  334. 

(c)  8  Grant,  409, 


1871. 

Perrin 

T, 

Perrin. 
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1871.  Mr.  Charles  Moss,  on  the  same  side.  The  sole  inter- 
''"PC^  est  of  Miss  Chrysler  is  under  the  will  and  amounts  to 

Perrm  *^ 

PeJrin    $1^^'  claimed  against  the  will  she  would,  if 

legitimate,  be  entitled  to  one-fourth  share,  but  she  is 
treating  the  will  as  valid  by  seeking  administration  of 
it  and  cannot  claim  against  it.  The  person  who  has 
the  greatest  interest  in  the  estate  is  the  party  to 
whom  administration  ought  to  be  granted.  Penny  v. 
Francis  (a).  The  alleged  intemperance  of  the  executor 
is  strongly  denied ;  and  Mr.  Hardy  says  he  is  a  very 
proper  person  to  manage  the  estate. 

The  order  is  the  ordinary  administration  order,  and 
does  not  shew  that  it  is  by  consent.  Andrew  Perrin,  to 
whom  administration  was  originally  granted,  was  entitled 
to  his  order  for  administration ;  and  there  is  nothing  to 
shew  that  he  did  not  obtain  it  bona  fide.  Williams  v. 
Chard. 

Mr.  S.  H.  BlaJce,  contra,  supported  the  Referee's 
order,  contending  that  there  was  sufficient  evidence  of 
collusion,  to  make  it  imprudent  to  leave  the  conduct  of 
the  proceedings  in  the  hands  of  Andrew,  that  the  charge 
of  collusion  was  not  negatived  except  in  general  terms, 
but  the  mere  danger  of  any  collusion  was  sufficient  to 
make  the  Court  prefer  another  party. 

Judgment.  Spragge,  C. — Upon  the  affidavits,  it  appears  that 
the  first  application  for  an  order  for  the  administration  of 
the  estate  was  made  or  initiated  by  Helen  C.  Crysler  ; 
and  that,  between  the  service  of  the  notice  and  its  return, 
an  order  was  obtained  by  Andrew  Perrin  for  the 
administration  of  the  estate,  the  executor  and  certain 
parties  named  as  interested  in  the  real  estate  being 
represented  by  solicitors.  It  is  probably  a  proper 
inference,  that  this  proceeding  was  taken  in  the  way 
that  it  was,  in  order  to  intercept  th6  application  of 


(a)  7  Jur.  N.  S.  248. 
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Helen  C.  Qrysler.  The  order  is  dated  6th  of  September,  1871. 

1870.   

Perrin. 

Miss  Crysler  might  reasonably  have  complained  of 
this,  and  have  claimed  that,  being  a  legatee,  it  was 
more  proper  that  administration  should  have  been 
committed  to  her  than  to  Andrew  Perrin,  who  applied 
for  administration  as  a  creditor ;  but  she  should  have 
applied  promptly,  instead  of  which  she  appears  to  have 
acquiesced;  for,,  on  the  8th  of  March,  1871,  she,  by 
her  solicitor,  notified  the  solicitor  of  Andrew  Perrin 
that  she  desired  to  attend  the  proceedings  to  be  taken 
under  the  administration  order  granted  to  Perrin,  and 
to  be  served  with  notices,  &c.,  in  the  suit ;  and  she 
states  in  an  affidavit  sworn  4th  of  February,  1871, 
in  which  she  complains  of  the  order,  that  she  had 
made  a  similar  affidavit  in  September  ;  but  was  advised 
by  her  solicitor  not  to  move  in  the  matter  until  it  was 
seen  whether,  or  not,  Perrin  would  proceed  promptly  Judgment, 
under  the  order.  Then,  on  the  8th  of  March,  followed 
the  notice  to  which  I  have  referred. 


After  this  abstaining  advisedly  from  moving  against 
the  order,  and  then  adopting  it  and  electing  to  come  in 
under  it,  it  is  too  late  for  her  to  object  that  the  order 
for  administration  should  not  have  been  granted  to 
Perrin,  I  do  not  understand  that  she  appeared  ,  in 
pursuance  of  her  own  notice  and  asked  for  an  order; 
I  see,  indeed,  that  she  states  in  her  petition  of  June, 
that  she  had  abandoned  her  application. 

In  June  she  applied  that  the  prosecution  of  the  order 
should  be  committed  to  her ;  and  by  order  dated  the 
30th  of  that  month,  it  was  ordered  that  the  conduct  of 
the  administration  order  should  be  given  to  her  instead 
of  to  Perrin.  After  what  had  passed  she  could  only 
ask  this  on  grounds  and  for  reasons  which  arose  subse- 
quently to  her  notice  of  March,  1871.    Her  grounds 
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1871.   are,  want  of  diligence  on  the  part  of  Perrin  in  prose- 


Pe7riii  intemperate  man ;  and  that  he  has  declared  that 

the  object  of  obtaining  the  administration  order  was  to 
delay  matters,  and  to  keep  the  management  of  the 
estate  in  his  own  hands,  and  those  of  his  brothers.  I 
do  not  see  how  I  can  now  be  asked  by  the  petitioner  to 
look  at  the  two  last  of  these  grounds,  for  those  grounds 
were  made  by  the  affidavit  of  Charles  A.  Perrin,  sworn 
on  the  4th  of  February,  1871,  the  same  day  as  her  own 
affidavits  was  sworn,  and  the  two  affidavits  are  now  put 
in  by  her.  It  was  after  these  affidavits,  i.e.  on  the  8th 
of  March,  that  she  gave  notice  of  her  desire  to  attend 
proceedings  under  the  administration  order.  The 
alleged  intemperance,  and  the  language  imputed  to 
Perrin,  implying  a  collusive  delay  of  proceedings  on  his 
part,  are  denied  by  his  affidavit ;  and  it  is  at  least  incon-  ' 
sistent  conduct  on  the  part  of  the  petitioner,  to  bring 
Judgment,  forward  now  these  grounds  of  complaint  after  liSving 
taken  a  course  which  I  must  take  as  an  election  to 
forego  them.  I  think,  after  what  had  passed,  she  could 
properly  rest  her  claim  to  have  the  conduct  of  the 
administration  of  the  estate  committed  to  her  only  upon 
the  ground  of  delay;  not,  however,  that  I  should  have 
discarded  altogether  the  other  grounds,  if  they  had  not 
been  met  by  affidavit.  I  think  she  may  be  heard  to  say 
that,  at  that  date  and  up  to  and  past  the  8th  of  March, 
the  delay  was  not  such  as  to-  impose  upon  her  the 
necessity  of  moving  to  take  the  matter  out  of  the  hands 
of  Perrin.  Although  she  suspected  him  of  delaying 
purposely,  she  might  say  this,  because  further  delay  on 
his  part  might  strengthen  her  case  ;  but,  nevertheless, 
the  charges  are  of  such  a  nature  as  might  well  warrant 
an  application  then,  and  she  not  only  forebore  to  apply 
then,  but  more  than  a  month  afterwards  intervened 
actively  in  relation  to  the  prosecution  of  the  order  by 
Perrin,  assuming  that  he  was  still  to  conduct  its  prose- 
cution.   There  is,  however,  as  I  find,  another  ground, 


Perrin 


the  reference  in  the  Master's  office ;  that  Perrifi 
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which  I  will  notice  presently.  But,  first,  as  to  the  1871. 
delay.  Perrin  proceeded  promptly  up  to  a  certain  * 
point.  He  carried  his  order  without  delay  into  the  ^j^.^ 
Master's  office.  This  was  probably  part  of  the  plan,  in 
order  to  intercept  Miss  Cryslers  application,  and  he  is 
not  entitled  to  credit  for  it ;  but  still  it  was  a  prompt 
step  in  the  cause.  Further,  the  advertisement  for 
creditors  was  issued  without  any  unnecessary  delay. 
Since  then,  however,  nothing  has  been  done  in  the 
Master's  office  practically  to  carry  out  the  administra- 
tion of  the  estate ;  and,  unexplained,  this  would  be 
quite  sufficient  to  warrant  the  transfer  to  other  hands  of 
the  administration  of  the  estate.  The  delay  is  thus 
accounted  for.  On  the  20th  of  September,  twelve  days 
after  the  granting  of  the  administration  order,  a  bill 
was  filed  impeaching  the  validity  of  the  will  under 
which  the  estate  was  ordered  to  be  administered,  and 
Pevrin  was  advised  that,  during  the  pendency  of  that 
suit,  it  was  not  advisable  to  prosecute  the  administration  judgment, 
order,  as  proceedings  under  it  might  go  for  nothing  in 
the  event  of  that  suit  being  successful.  The  suit  was 
instituted  by  parties  in  the  same  interest  as  Miss 
Crysler,  though  she  was  made  a  defendant.  There  was 
no  collusion  between  Perrin,  who  had  the  administration 
order,  and  the  plaintiff  in  the  suit.  That  suit  might 
have  been  heard  at  the  last  spring  sittings,  but  delay 
was  occasioned  by  the  answers  of  some  of  the  defen- 
dants not  being  put  in,  insufficient  time.  It  is  said  that 
that  suit  was  virtually,  though  not  formally,  abandoned 
before  the  sittings,  i.  e,  that,  upon  the  affidavit  of 
production  made  by  a  defendant,  a  will  was  produced 
executed  some  time  back  by  the  same  testator,  and 
making  a  disposition  of  his  estate  so  similar  to  that 
made  by  the  impeached  will,  that  there  could  be  no 
object  in  further  prosecuting  the  suit;  and  it  is  said 
that  this  was  so  obvious,  that  Perrin  must  have  seen  it, 
and  ought  to  have  proceeded  at  once  with  the  adminis- 
tration of  the  estate.   It  does  not  appear,  however,  that 
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any  communication  was  made  to  Perrin  of  the  views  of 
the  plaintiff  upon  the  discovery  of  this  former  will ;  on 
the  contrary,  as  I  understand,  there  were  communica- 
tions between  the  solicitors  with  a  view  to  the  hearing 
of  the  cause  after  this  former  will  had  been  brought  in. 
All  this  time  there  was  no  intimation  to  Perrin  that  it 
was  the  desire  of  Miss  Crysler^  or  of  others  interested 
in  the  estate,  that  he  should  proceed  in  the  Master's 
office  under  the  order  that  he  had  obtained,  or  any 
intimation  that  he  ought  to  proceed  ;  and  the  application 
of  June  was  the  first  intimation  he  had  that  Miss 
Grysler  or  any  of  the  parties  looked  upon  his  abstaining 
from  proceeding  as  unreasonable  under  the  circum- 
stances. I  do  not  find  that  the  affidavits  of  February 
were  in  any  way  communicated  to  him. 

Upon  the  whole  I  do  not  think  that  Perrin  is  justly 
chargeable  with  a  delay  that  should  disentitle  him  to  the 
Judgment,  conduct  of  the  reference.  I  think  he  was  excusable,  if 
not  justifiable,  in  not  proceeding,  during  the  pendency 
of  the  suit  impeaching  the  will ;  at  any  rate  until  after 
the  sittings  at  Brantford,  which  I  see  were  appointed 
for  the  24th  of  April ;  and  after  that  it  was  at  least  as 
incumbent  upon  those  interested  in  impeaching  the  will, 
the  family  of  which  Miss  Grysler  is  a  member,  to  notify 
Perrin  that  the  suit  was  not  to  be  proceeded  with,  as  it 
was  upon  Perrhi  to  enquire  as  to  their  intentions  in 
regard  to  it. 

At  the  same  time  there  is  a  good  deal  in  what  is 
urged  as  to  Andrew  Perrin  not  being  the  best  hand  to 
which  to  commit  the  administration  of  the  estate.  In 
his  affidavit,  made  on  applying  for  administration,  he 
states  himself  to  be  a  specific  devisee  of  land,  and  one 
of  kin  entitled  to  an  undisposed  residue.  I  see  by  the 
copy  of  the  will  put  in,  that  he  is  a  specific  devisee  of  a 
parcel  of  land,  and  a  specific  legatee  of  chattels.  His 
title  to  participate  in  the  undisposed  of  residue  is  dis* 
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puted  on  the  ground  of  illegitimacy.  Shouldr  this  be  1871 
decided  against  him,  his  strongest  position  for  repre- 
senting the  estate  and  taking  charge  of  its  adminis- 
tration will  be  removed.  In  his  affidavit,  filed  in  answer 
to  Miss  Oryslers  application,  he  swears  that  he  is  a  credi- 
tor to  the  amount  of  between  $3000  and  $4000,  being 
a  balance  of  $9000,  and  of  a  further  sum  of  $1000 
upon  other  accounts 

On  the  other  hand,  there  is  a  claim  against  the  estate 
of  a  considerably  amount  by  the  executor  himself. 
Both  these  claims  are  disputed  by  the  members  of  the 
first  family ;  and  they  say  they  are  apprehensive  that 
there  will  be  mutual  concessions  in  regard  to  these 
claims,  by  which  their  interests  will  suffer.  It  would 
be  better  certainly,  if  the  administration  of  the  estate 
had  been  in  hands  which  would  be  free  from  any  temp- 
tation to  administer  the  estate  otherwise  than  justly  and 
economically.  I  cast  no  slur  or  suspicion  upon  Andrew  judgment. 
Perrin  in  saying  that  the  temptation  may  exist,  and 
that  it  is  the  custom  of  the  Court  to  commit  admin- 
istration to  those  who  have  an  interest  in  the  just  and 
economical  administration  of  the  estate,  and  who  have 
no  temptation,  whether  yielded  to  or  not,  to  abuse 
their  trust. 


I  have  thought  it  well  before  concluding  my  judgment 
to  send  for  the  papers  upon  which  the  administration 
order  to  Andrevj  Perrin  were  granted  ;  and  I  find  that 
in  his  affidavit  he  is  silent  as  to  his  having  any  claim 
against  the  estate  as  a  creditor:  while  in  his  affidavit, 
filed  in  June  last,  he  states  that  the  administration  order 
was  obtained  by  him,  as  a  creditor  for  a  large  sum,  to 
wit,  several  thousand  dollars,  as  well  as  by  virtue  of  an 
interest  under  the  will  of  the  testator.  The  two  affi- 
davits dilfer  in  another  point :  in  the  earlier  one  he  says 
that  by  the  will  of  the  testator,  "no  disposition  of  the 
residue  of  the  estate  is  m^-da,"  while  in  the  affidavit 
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filed  in  June  he  says,  "in  so  far  as  I  am  aware,  and  as 
I  am  advised,  it  is  not  true  that  the  deceased  left  any 
real  and  personal  estate  undisposed  of  by  his  will." 
This,  however,  may  be  a  mere  matter  of  construction, 
and  though  the  two  statements  are  inconsistent,  too  much 
stress  should  not  be  laid  upon  it. 

Independently  of  Andrew  Ferrin's  position  as  a  cre- 
ditor I  was  inclined  to  think  that  Miss  Crosier  had  so 
acquiesced  in  and  adopted  his  order  of  administration, 
and  with  knowledge  of  the  facts  set  ^rth  in  the  affida- 
vits of  February,  that  she  could  not  be  heard  now  to 
object  on  any  of  the  grounds  then  known  to  her;  and 
that  the  delay,  under  the  circumstance  was  insufficient. 
But  as  it  now  appearsPerrm  did  not  obtain  administration 
as  a  creditor  at  all,  although  in  his  later  affidavit  he 
swears  that  he  did ;  and,  so  far  as  appears,  his  claim  as 
a  creditor  was  first  disclosed  in  his  affidavit  filed  in  June 
Judgment,  last.  It  is  his  positiou  as  a  creditor  and  the  position  of 
William  who  is  his  brother,  making  a  claim  upon  the 
estate  both  of  which  claims  are  disputed  by  the  other 
family  that  makes  his  position  an  incongruous  one,  as, 
out  of  these  claims  may  very  possibly  arise  a  conflict  of 
duty  and  interest  in  the  way  that  I  have  already  pointed 
out. 

I  CO  not  conceive  that  any  party  has  a  right  to  have 
the  conduct  of  the  proceedings  in  the  Master's  office, 
but  that  ceteris  paribus  it  will  be  committed  to  those 
who  have  the  greatest  interest  in  conducting  them  pro- 
perly and  economically.  I  think  the  relative  position  of 
Andrew  and  the  executor  William  Perrin  is  such  that 
the  conduct  of  these  proceedings  may  properly  be  taken 
out  of  the  hands  of  Andrew^  and  committed  to  one  having 
the  interests  which  the  petitioner  has  ;  and  in  saying  this 
I  do  not  impugn  the  integrity  of  either.  As  to  the 
fitness  of  Miss  Crysler,  If  her  interests  were  insignificant 
I  should  say  that  she  ought  not  to  be  appointed  ;  but  if 
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the  estate  is  of  the  value  that  it  is  represented  to  be,  and 
if,  as  is  sworn,  the  members  of  the  other  family  are  ille- 
gitimate, her  interest  will  be  considerable ;  and  she  may, 
for  aught  I  know,  be  energetic  and  capable.  Still  I 
should  have  been  better  pleased  if  the  conduct  of  the 
suit  had  been  committed  to  an  older  person,  and  one 
having  a  larger  interest  in  the  estate. 

I  cannot  say,  however,  that  the  Referee  is  wrong,  and 
must  therefore  dismiss  the  appeal,  and  it  must  be  with 
costs. 


1871. 

Perrin 

V. 


FiTTEN  V.  Dawson. 

Creditor's  suit  for  administration — Staying  proceedings  in,  before  decree 
on  payment  of  plaintiffs  claim  and  costs — Right  of  party  beneficially 
interested  in  estate  to  make  application. 

In  a  suit  by  a  creditor  for  the  administration  of  his  deceased  debtor's 
estate,  any  party  beneficially  interested  in  the  estate  may  apply  to 
stay  proceedings  on  payment  of  the  creditor's  claim  and  costs.  The 
right  to  do  so  is  not  confined  to  the  personal  representative. 

[November  27,  1871.] 

This  was  an  appeal  by  the  defendant  Thomas  Dawson 
from  the  order  of  the  Referee,  refusing  to  stay  the  pro- 
ceedings and  dismiss  the  bill  in  this  suit,  on  the  appli- 
cation of  the  appellant. 

The  plaintiff  was  a  creditor  of  one  James  Dawson, 
who  died  intestate,  and  the  bill  herein  was  filed  against 
John  Dawson,  his  administrator,  and  Thomas  Dawson 
and  others,  his  next  of  kin  and  heirs-at-law,  alleging 
that  the  administrator  had  got  in  the  yjersonal  estate, 
but  that  he  had  not  paid  thereout  the  debts  of  the 
intestate,  but  had  misapplied  the  same  and  appropriated 
a  large  portion  thereof  to  his  own  use,  that  he  had 
absconded  from  the  Province,  and  that  the  other  defen- 
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dants,  as  heirs-at-law,  were  selling  or  otherwise  dispos- 
ing of  or  dealing  with  the  real  estate  of  the  intestate, 
and  praying  for  an  administration  and  an  injunction 
against  any  dealings  by  the  heirs  with  the  real  estate. 

The  appellant  applied  in  Chambers  for  an  order  that 
upon  payment  of  the  amount  of  the  plaintiff's  claim 
and  costs  all  further  proceedings  might  be  stayed  and 
the  bill  dismissed.  He  had  previously  offered  to  pay 
whatever  was  due  on  the  claim  and  to  submit  the  ques- 
tion of  the  plaintiff's  costs  to  the  Eeferee.  No  decree 
had  been  pronounced  in  the  suit.  It  appeared  that 
prior  to  making  the  application  the  applicant  had 
parted  with  all  his  interest  in  the  real  estate  of  the 
intestate  to  one  Parsons. 

The  Referee  refused  the  application  and  the  applicant 
appealed. 

Argument.  Hodglus,  for  the  appellant,  cited  ffolden  v.  Kynas- 
ton  (a),  PembertonY.  Topham  (h),  Sivell  v.  Abraham  (c), 
Millington  v.  Fox  (d),  Rudd  v.  Rowe  (e) ;  and  contended 
that  the-  appellant  was  entitled  to  pay  the  plaintiff's 
claim  and  costs  and  stay  proceedings  against  the 
estate. 

Mr.  0.  Moss  (with  him  Mr.  R.  Fraser),  for  the  plaintiff, 
contended  that  the  appellant  had  no  locus  standi  to  make 
the  application.  All  the  cases  cited  in  support  of  the 
application  and  others  of  the  same  kind  when  examined 
shewed  that  the  applications  were  invariably  made  by 
the  personal  representative.  He  alone  was  the  party 
entitled  to  apply,  as  it  was  his  duty  to  pay  off  the 
debt,  and  thus  extinguish  the  claim  against  the  estate. 
A  payment  by  any  other  person  would  not  extinguish 
the  claim  against  the  estate,  for  that  person  could  him- 


(a)  2  Beav.  204.  {b)  1  Bear.  316.  (c)  8  Beav.  698. 

{d)  3  M.  &  C.  388        {e)  10  L.  Tl.  Eq.  610. 
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self  afterwards  maintain  a  suit  against  the  estate  in  1871 
respect  of  the  payment  made  by  him.    To  grant  the 
application  would  only  be  to  transfer  the  right  of  suit 
from  the  plaintiff  to  the  appellant. 

The  appellant  had  now  no  interest  in  the  estate. 
The  bill  shewed  that  the  only  assets  remaining  consisted 
of  the  real  estate  of  the  intestate,  and  the  appellant 
had  parted  with  all  his  interest  in  this.  He  was  there- 
fore a  stranger  to  the  estate ;  and  the  Court  would  not 
permit  a  mere  stranger  to  stay  the  plaintiff's  proceedings, 
and  compel  the  plaintiff  to  receive  payment  from  him. 
The  appellant  would  not  be  allowed  to  purchase  himself 
into  the  position  of  a  creditor  of  the  estate. 

The  offer  of  the  appellant  made  previous  to  the 
application  was  insufficient.  He  should  have  offered 
to  pay  all  costs  including  the  costs  of  the  other  defen- 
dants, and  the  plaintiff  was  not  bound  to  accept  an  offer 
which  did  not  include  those  costs. 


Spragge,  C. — I  have  but  little  to  add  to  the 
observations  that  I  made  during  the  progress  of  the 
argument.  It  is  true  that  in  the  cases  cited  where  pro- 
ceedings have  been  stayed  in  administration  suits  the 
application  has  been  by  the  personal  representative ; 
but  in  this  case,  as  is  alleged  by  the  plaintiff  himself  in 
his  bill,  the  personal  representative  has  absconded  from 
the  Province ;  and  the  application  is  made  by  a  party 
beneficially  interested  in  the  estate. 

I  cannot  doubt  that  in  a  proper  case  tjie  application 
may  be  made  by  a  party  beneficially  interested.  The 
suit  is  by  a  creditor  for  a  small  sum  compared  to  the 
value  of  the  estate.  The  only  legitimate  object  of  the 
suit  is  to  obtain  payment.  Conceding  that  a  mere 
stranger  could  not  force  payment  upon  the  creditor, 
though  a  refusal  to  receive  it  even  from  a  stranger  would 


Judgment. 
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1871.   be  vexatious,  I  can  conceive  no  good  reason  in  the 
■■pjj — '  mouth  of  the  creditor  for  refusing  to  receive  payment 
V.      from  one  who  is  interested  in  exonerating  the  estate 

Dawson,  ,  ^  . 

from  the  debt,  and  saving  it  from  the  expenses  of  its 
administration  in  a  Court. 


It  is  said,  however,  that  the  defendant  has  no  inter- 
est. It  is  not  shewn  that  he  has  not ;  for,  assuming 
that  he  has  parted  with  all  his  interest  in  the  real 
estate,  the  personal  estate  is  stated  in  the  bill  to  be  of 
the  rvalue  of  over  $3,000,  and  it  does  not  appear  that 
none  of  it  is  available.  The  bill  only  alleges  that  the 
administrator  received  and  got  in  the  personal  estate ; 
but  that  he  did  not  therewith  pay  the  debts  of  the 
intestate  or  otherwise  properly  apply  the  same ;  but 
misapplied  the  same;  and  appropriated  a  large  por- 
tion thereof  to  his  own  use.  It  could  not  be  said  even 
if  this  allegation  were  proved,  which  it  is  not,  that  the 
Judgment,  next  of  kin  had  no  interest  in  the  personal  estate. 

Then  it  is  urged  that  what  the  defendants  applied  to 
do,  would  be  only  a  transference  of  this  debt  from  one 
plaintiff  to  another  i.  e.  to  himself,  and  that  he  might 
himself  institute  a  suit  for  the  administration  of  the 
estate.  Possibly  he  might ;  but  he  would  certainly  stop 
this  suit,  and  he  only  might  bring  another ;  and  it  by 
no  means  follows  that  he  can  do  so.  It  was  said  in 
argument  that  the  applicant  had  demanded  an  assign- 
ment of  the  debt.  I  do  not  find  that  he  did  so,  either 
in  his  offer  of  the  18th  of  September,  or  in  his  notice 
of  motion.  In  the  former  he  said  nothing  about  it :  in 
the  latter  Im  asks  only  that,  upon  payment,  the  note 
be  handed  over  to  him. 


The  plaintiff  has  no  right  to  assume  that  this  appli- 
cant is  acting  officiously  in  the  matter,  or  that  he  makes 
the  application  from  any  improper  motive,  or  with  any 
improper  object.    He  appears  to  me  to  trouble  himself 
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unnecessarily  in  a  matter  that  does  not  concern  him,  1871. 
and  to  interpose  obstacles  to  what  does  appear  to  me  a 
very  reasonable  request.  The  observations  of  Lord 
Langdale  in  Holden  v.  Kynaston  are  so  appropriate  to 
this  case  that  I  cannot  do  better  than  quote  them.  The 
bill  was,  like  this,  by  a  creditor  for  the  administration 
of  an  estate.  The  debt  was  on  a  joint  and  several  pro- 
missory note  given  by  the  intestate  and  two  others, 
and  the  application  was  by  the  two  others  to  dismiss 
the  bill.  Lord  Langdale  said,  "  I  confess  I  think  that 
where  a  debt  is  claimed  or  demand  made  in  a  suit,  and 
the  defendant,  admitting  his  liability,  offers  to  pay  the 
debt  or  comply  with  the  demand,  and  to  put  the  plain- 
tiff in  the  same  situation  as  he  would  have  been  in  if 
that  liability  had  been  satisfied  without  a  suit,  it  is  the 
bounden  duty  of  this  Court  to  put  a  stop  to  any  further 
proceedings ;  and  I  shall  never  hesitate  unless  I  am 
controlled  by  higher  authority  to  comply  with  an 
application  of  that  sort."  judgment. 

It  is  objected  further  that  there  is  no  offer  to  pay  all 
the  costs  of  the  administration  suit,  but  only  an  offer 
to  submit  the  question  of  costs  to  the  Referee.  It  is  so 
in  the  offer  of  18th  September.  The  notice  of  motion 
is  for  an  account  to  be  taken  of  the  debt  and  interest 
and  "  such  costs  as  the  plaintiff  may  be  considered 
entitled  to  in  respect  of  said  note,  and  which  would  form 
a  lien  on  the  said  lands  in  question  in  this  cause."  I 
confess  I  do  not  very  well  understand  what  is  meant 
as  to  the  costs ;  but  the  notice  concludes  with  asking 
for  such  other  order  as  the  Referee  or  a  Judge  might 
deem  just.  I  think  in  this  there  was  a  submission  to 
pay  all  such  costs  as  the  plaintiff  might  be  found 
entitled  to  receive  ;  and  that  it  would  comprehend  costs,  if 
any  which  the  plaintiff  might  have  to  pay  to  the 
other  defendants,  as  well  as  the  plaintiff's  own  costs  of 
suit.    If  the  plaintiff  was  otherwise  entitled  to  what  he 


(a)  2  Beav.  204. 
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1871.  asked,  and  his  oft'er  as  to  costs  was  ambiguous,  the  pro- 
per course  would  be  not  to  refuse  his  application  but 
to  make  it  a  term  of  granting  it  that  he  should  pay  all 
such  costs  as  it  was  proper  that  he  should  pay. 


I  do  not  find  that  any  particular  formality  is  required 
in  regard  to  the  offer  to  pay  costs.  In  Pemherton  v. 
Topham  (a),  the  offer  was  on  payment  of  debt  and 
interest,  "  together  with  costs  of  suit  to  be  ascertained 
by  the  Master."  The  language  of  the  Master  of  the  - 
EoUs,  in  Sivell  v.  Abraham  (6),  also  makes  this  clear. 
It  is  clear  also  from  this  general  principle  of  the  Court, 
of  which  the  case  of  Millington  v.  Fox  is  an  illustra- 
tion that  where  in  the  progress  of  a  suit  an  offer  is 
made  by  a  defendant  which  gives  to  the  plaintiff  all 
that  he  is  entitled  to,  he  ought  not  to  proceed ;  and  if 
he  does  so,  he  will  at  all  events  not  have  his  costs.  If 
this  matter  of  costs  had  been  the  only  one  before  the 
learned  Keferee  I  think  he  would  not  have  refused  the 
application.  I  understand  that  he  refused  it  on  the 
ground  that  the  applicant  had  no  locus  standi  to  make 
the  application.  In  this  I  am  unable  to  agree  with 
him,  for  reasons  which  I  have  endeavored  to  explain. 

I  think  the  application  should  have  been  granted 
without  costs.  I  should  have  been  inclined  to  say  with 
costs,  if  the  offer  of  the  18th  of  Septembelr  had  been  as 
clear  and  explicit  as  it  might  have  been. 


(a)  1  Beav.  316. 


(£}  8  Beay.  694. 
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1871. 


Re  Scott. — Scott  v.  Burnham. 

Costs — Retaxation — Style  of  proceedings. 

Although  the  Courts  will  interfere  and  order  a  retaxation  of  costs, 
even  after  a  judgment  has  been  obtained  for  them  when  the  over- 
charges are  gross  and  excessive,  yet  a  client  must  come  promptly, 
more  especially  when  the  relationship  of  solicitor  or  client  has 
ceased  to  exist,  to  obtain  such  relief,  and  it  will  not  be  granted  if 
the  amount  overpaid  is  small. 

Where  the  alleged  excess  overpaid  was  only  $15,  making  about  one- 
twelfth  of  the  whole  bill,  and  the  application  was  not  made  until 
after  great  delay;  the  Referee  refused  an  order  for  retaxation,  and 
his  decision  was  upheld  on  appeal. 

The  proper  style  of  proceedings  in  such  a  matter  is  in  the  matter  of 
the  solicitor  only,  without  the  style  of  any  cause. 

[December,  1871.] 


This  was  a  petition  by  a  client  for  the  taxation  of  a  so- 
licitor's bill,  presented  after  very  considerable  delay. 
The  bills  of  costs  were  rendered  sometime  in  the  latter 
part  of  1869,  an  action  at  law  was  brough,t  by  the  solici- 
tor to  recover  the  amount  in  the  January  following,  a 
verdict  was  obtained  in  June,  and  the  judgment  was 
entered  up  in  July,  1870.  Subsequently  a  bill  was 
filed  in  this  Court  by  the  solicitor,  seeking  to  set  aside 
a  conveyance  made  by  the  client  as  fraudulent,  and  for 
the  purpose  of  defeating  his  judgment.  This  suit  was 
at  issue. 


The  present  petition  was  styled  in  the  mat  ter  of  the  soli- 
citor, and  also  of  the  suit  to  set  aside  the  alleged  fraudu- 
lent conveyance,  and  prayed  a  taxation  of  the  bills,  and  a 
stay  of  the  suit  pending  the  taxation. 

Messrs.  Crooks,  Kingsmill^  and  Oattanaoh,  for  the 
petitioners. 

Mr.  Hodgins  contra, 
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Mr.  Taylor,  Referee  in  Chambers. — The  style 
adopted  is  not,  it  seems  to  me,  the  proper  mode  of  styling 
the  papers  in  such  a  matter.  It  has  been  adopted,  I  sup- 
pose, from  analogy  to  the  practice  at  law,  where  on  an 
application  is  to  tax  an  attorney's  bill  upon  which  an 
action  brought,  and  for  a  stay  of  proceedings  pending  the 
taxation,  the  affidavits,  summons,  and  order,  are  styled 
in  the  matter  of  the  attorney  and  of  the  action  (a). 
This,  however,  is  necessary  to  obtain  the  stay  of 
proceedings.  In  this  Court  it  is  not  necessary, 
indeed  would  be  improper,  on  a  bill  for  an  injunction  to 
stay  an  action  at  law,  to  introduce  the  style  of  the  action 
into  the  style  of  the  cause.  On  an  application  by  a  client 
to  tax  his  solicitor's  bill,  even  when  obtained  on  prae- 
cipe^ it  is  of  course,  to  stay  all  proceedings  at  law 
pending  the  taxation,  and  if  proceedings  at  law  could  be 
thus  stayed,  surely  another  proceeding  in  this  Court 
could  in  a  proper  case  be  dealt  with  in  the  same  way. 

I  do  not  see  what  right  the  petitioner  has  to  apply 
in  this  suit  of  Scott  v.  Burnham  for  a  taxation  of 
these  costs.  It  is  not  a  suit  brought  upon  the  bills  of 
costs,  it  is  to  enforce  a  judgment  at  law.  It  is  true  the 
judgment  was  recovered  upon  these  bills,  but  the  original 
cause  of  action  merged  in  the  judgment  when  recovered. 
What  right  has  the  defendant  to  apply  before  the  hearing 
for  a  reference  to  ascertain  the  true  amount  for  which 
the  judgment  should  have  been  entered  up  here,  any 
more  than  if  the  judgment  had  been  one  recovered  upon 
a  promissory  note,  or  for  goods  sold  and  delivered.  If 
the  application  is  made  in  the  cause  I  can  see  no  autho- 
rity on  which  it  can  be  sustained.  If  it  is  made  under 
the  Statute  (h)^  then  it  should  have  been  styled  in  the 
matter  of  the  solicitor  only. 

As  this  is  however  merely  matter  of  form,  the  petition 
being  in  fact  styled  both  in  the  matter  of  the  solicitor 

(a)  Chitty's  Forms,  (5)  Con.  Stat.  U.  C.  ch,  35, 
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and  of  the  cause,  I  am  unwilling  to  dispose  of  the  1871. 
motion  upon  a  mere  technical  around,  and  one  which  ' 

^  .  1  .  .  .Re  Scott. 

could  be  remedied  bj  amendment  if  substantial  justice 
required  it,  so  I  have  considered  the  petition  upon  its 
merits.  It  has  been  said  that  applications  like  the 
present  should  be  construed  liberally  for  the  client,  (a) 
The  facts  as  they  appear  from  the  petition  and  affidavits, 
are,  that  the  bills  of  costs  were  rendered  about  October, 
1869,  the  action  on  them  commenced  in  January,  1870, 
and  the  judgment  recovered  in  July,  1870.  It  is  admit- 
ted for  the  petitioner  that  special  circumstances  must  be 
shewn  to  entitle  her  to  a  taxation.  The  special  circum- 
stances on  which  she  does  rely  are,  that  when  the 
bills  were  rendered  she  was  an  infant,  in  a  foreign 
country,  sick  in  hospital,  without  advice,  and  without 
money  to  obtain  it.  Gross  overcharges  and  fraud  are 
also  alleged. 

There  is  no  doubt  as  to  the  truth  of  the  facts  alleged,  judgment, 
at  least  they  are  not  denied,  that  she  was  at  the  time 
when  the  bills  were  rendered,  an  infant,  in  the  United 
States,  away  from  her  friends,  and  in  ill  health.  She 
was  also  abroad  when  served  with  the  writ  of  summons 
in  the  action  brought  upon  these  bills.  But  it  is 
alleged  on  the  other  hand,  that  she  was  in  Canada,  and 
in  fact  had  advica,  respecting  these  bills,  at  least  fifteen 
months  before  making  the  present  application.  She  is 
the  executrix  and  sole  devisee  under  the  will  of  her 
aunt,  Mrs.  Eill ;  and  as  executrix  proved  the  will  in 
October,  1868,  being  then  over  seventeen  years  of  age. 
The  38  Geo.  III.  ch.  87,  not  being  in  force  in  this  Province, 
an  infant  may,  at  17,  be  an  executor  (b).  The  business 
in  respect  of  which  the  bills  of  costs  were  claimed  as 
due,  was  business  done  for  Mrs.  Hill  or  for  Miss  Archer, 
as  her  executrix,  and  the  action  was  against  her  as 

(a)  Williams  v.  .Griffiths,  10  M.  &  W.  125 ;  Englebeart  v.  Moore, 
15  M.  &  W.  548,  and  re  Walton  4  K.  &  J.  78. 

(5)  Swinb.  p.  6,  sec.  1 ;  Nash  v.  McKay,  16  Gr.  247. 
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187J.   executrix.    I  presume  that  if  she  could  at  seventeen  be 
"f^^  executrix,  she  was  liable  to  be  sued  as  such. 

Re  Scott.  ' 

The  only  cases  which  I  have  been  able  to  find  whsre 
applications  like  the  present  have  been  made  after  judg- 
ment are,  B>e  Gredye  (a),  Re  Barnard  (5),  and  Me 
Whioher  {c) ;  but  the  cases  after  payment  are  numerous, 
and  seem  to  afford  sufficient  analogy.  Pressure 
accompanied  by  some  overcharge,"  or  "overcharge 
amounting  to  evidence  of  fraud" — Be  Str other  (d) — 
must  be  shewn  to  induce  the  Court  to  interfere,  it  is  said. 

Numerous  cases  were  cited,  but  none  of  them  are 
analagous  to  the  present.  In  Nokes  v.  Wharton  (e), 
the  bills  of  costs  were  delivered,  the  client  had  advice 
respecting  them,  and  as  the  result  of  the  examination 
and  discussion  about  the  bills,  an  abatement  was  made 
by  the  solicitors,  yet  a  taxation  was  ordered,  the  rela- 
Judgment.  tionship  of  Solicitor  and  client  continuing  till  after  the 
payment.  The  Master  of  the  Rolls  thought  that  the 
client  was,  to  an  alarming  extent,  in  the  power  of  the 
solicitors;  that  the  bill  which  contained  general  items  to 
a  very  considerable  amount,  under  the  terms  "numerous 
attendances"  and  "innumerable  attendances,"  was  not 
sufficiently  explanatory ;  and  that  the  solicitors  did  not 
do  all,  which  under  the  circumstances  they  ought  to  have 
done,  to  facilitate  to  the  client  the  exercise  of  his  right 
to  a  full  statement  of  the  particulars  of  the  charge,  and 
to  the  proper  investigation  of  each  particular  item. 

Be  Wells  (/)  was  a  case,  where,  on  paying  off  a 
mortgage,  the  mortgagee's  solicitor  produced  his  bill 
of  costs  and  insisted,  though  items  were  objected  to,  upon 
payment  by  the  mortgagor  as  a  condition  for  immediate 
completion  of  the  transaction.     There  taxation  was 

(6)  2  D.  M.  &  G.  359.  549. 
{d)  3  K.  &  J.  518. 
{/)  8  Beav.  416. 


(a)  15  Beav.  254. 
(c)  13  M.  &  W.  549. 
(e)  5  Beav.  448. 
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ordered,  Lord   Langdale   saying  the    "first   special  1871. 
circumstance "   is,  that  the  bill  was  delivered  at  a  ^-—v-^ 

.  .     ,  T  ,  Re  Scott. 

time  when  it  was  impracticable,  according  to  the  nature 
of  the  transaction,  to  submit  it  to  a  satisfactory  exami- 
nation before  it  was  paid  ;  the  second  "  special  circum- 
stance "  is  this :  that,  with  such  means  of  examining 
the  bill  as  the  parties  then  had,  material  items  were 
pointed  out  and  objected  to,  so  that  the  party  received 
payment  with  knowledge  that  the  items  were  objected 
to;  and  the  third  "special  circumstance"  (in  the 
absence  of  which  I  never  order  a  paid  bill  to  be 
taxed)  is,  that  there  are  apparent  overcharges.  It  is 
worthy  of  observation  that  the  bill  in  that  case  amounted 
to  £19  Is.  lOd,  ;  items  amounting  to  £6  lis.  ^d.  were 
objected  to  as  overcharges ;  but  the  result  of  taxation 
was,  that  £2  4s.  was  taken  off,  while  the  costs  of  the 
taxation  were  taxed  at  X43  9s.  In  Re  Abbott  (a)  taxa- 
tion of  a  bill  was  ordered  fourteen  months  after  payment, 
the  fact  being,  that  on  effecting  a  loan,  the  mortgagor  Judgment, 
(a  lady)  and  her  solicitor  met  the  mortgagee's  solicitor 
to  complete  the  transaction,  when  the  money  was  paid  by 
three  cheques,  one  of  which  was  handed  to  the  mort- 
gagor's solicitor,  who  retained  it  for  his*  costs,  his  bill 
being  at  the  same  time  handed  to  his  client  in  a  sealed 
packet.  The  Master  of  the  Rolls  in  that  case  con- 
sidered from  the  evidence  before  him  that,  though  there 
was  no  suspicion  of  any  undue  influence,  there  was  the 
necessary  influence  which  exists  between  a  solicitor  and 
his  client,  besides  this  species  of  pressure,  that  it  was 
certain  that  the  transaction  would  come  to  nothing, 
unless  the  client  consented  to  the  payment.  Be 
Williams  (5)  was  a  case  where  taxation  was  ordered  of 
an  unpaid  bill  eighteen  months  after  its  delivery,  the 
bill  having  been  demanded  in  1848  but  not  delivered 
until  January,  1850,  just  as  the  client  was  leaving  the 
country ;  no  steps  having  been  taken  to  enforce  pay- 
ment in  the  meantime. 


(a)  ISBeav.  393. 


(5)  15  Beav.  417. 
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1871.  All  the  cases  which  I  have  examined,  and  they  are 
"^^^^^^  numerous,  are  similar  to  the  foregoing.  They  are  all 
cases  where  the  relationship  of  solicitor  and  client 
existed  at  the  time  of  the  payment,  and  continued  for 
some  time  after,  or  cases  where  a  mortgagor  paying  off 
a  mortgage,  the  mortgagee's  solicitor  being  entitled  to 
costs  required  immediate  payment  of  his  bill  as  a  condition 
to  the  completion  of  the  transaction.  Now  no  such 
state  of  circumstances  can  be  pretended  to  have  existed 
here.  The  bills  have  not  been  paid,  and  it  cannot  be 
said  that  the  client  did  not  defend  the  action  through 
fear  of  her  solicitor.  The  relation  of  solicitor  and  client 
between  Mr.  Scott  and  Miss  Archer  had  ceased  to  exist 
before  the  bills  were  rendered.  It  is  true  she  says  in 
her  petition,  though  she  does  not  in  her  affidavit,  that, 
when  the  writ  of  summons  was  served  upon  her,  she 
was  not  aware  of  the  legal  effect  of  it ;  but  she  was  not 
at  that  time  unacquainted  with  litigation.  She  and 
jadgment.  Mr.  Scott  Were  at  arms'  length,  for  before  this  she 
had  commenced,  and  been  prosecuting  a  suit  in  this  Court 
against  him  to  set  aside  a  conveyance  of  some  land 
which  he  had  obtained  from  her,  and  a  decree  in  her 
favour  had  been  made  some  months  before  the  bills 
were  rendered.  That  the  solicitor  took  legal  proceedings 
to  enforce  payment  of  the  bills  of  costs  cannot  be  called 
pressure  such  as  has  been  held  sufficient  to  warrant  the 
ordering  of  a  taxation. 

It  was  said  in  Re  Broivne  {a\  that  the  pressure  must 
have  been  of  such  a  kind  as  to  have  rendered  it  impos- 
sible or  difficult  to  have  had  the  costs  taxed  before 
payment  and  in  the  ordinary  course.  In  Be  Barrow  (5), 
and  Re  Mash  {c\  the  Master  of  the  Rolls  said  that  the 
doctrine  of  pressure,  in  cases  of  taxation  after  payment, 
is  not  to  be  extended. 


(a)  1  D.  M.  &  G.  322. 
(c)  15  Beav.  83. 


(5)  17  Beav,  547. 
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Besides,  the  cases  already  remarked  on  and  others  of    1 87 1, 
a  similar  class,  have  been  held  not  to  apply  where  the  ~v— ^ 

'  .  .    .  Scott. 

client  had  an  opportunity  of  examining  and  taxing  the  * 
bill.  Thus  three  weeks,  a  fortnight,  and  even  one  week, 
has  been  held  sufficient  opportunity.  (<^)  Now  in  this 
case  the  bills  were  delivered  in  the  latter  part  of  1869. 
I  assume  the  petitioner's  statement  to  be  correct,  that 
at  that  time  she  was  in  the  United  States,  in  ill  health, 
poor,  and  unable  to  obtain  or  pay  for  advice,  and  that 
this  state  of  things  continued  at  the  time  she  was  served 
with  the  writ  of  summons,  in  January,  1870.  However, 
in  July,  1870,  she  was  in  Peterborough.  This  fact  she 
does  not  mention  in  her  first  affidavit,  nor  does  Mr. 
Burnham  in  the  affidavit  he  originally  made,  but  in  a  sub- 
sequent affidavit  made  by  Mr.  Burnham.,  he  states  this 
fact,  saying  that  his  attention  had  been  called  to  it  by 
Mr.  Scott,  and  that  when  he  drew  Miss  Archer  s 
affidavit  he  had  forgotten  the  circumstance.  From  Mr. 
Burnham' s  second  affidavit  and  his  cross-examination  judgmen'. 
in  this  matter,  it  appears  that  when  Miss  Archer  was  in 
Peterborough,  in  July,  1870,  she  shewed  him  the  bills 
of  costs,  but  not  the  writ  of  summons.  In  his  affidavit 
he  says  he  advised  her  to  get  the  bills  taxed,  but  that 
more  than  a  month  having  elapsed,  she  could  not  do  so 
of  course,  and  that  she  had  better  wait  and  see  whether 
Mr.  Scott  sued  her  on  them.  Soon  after  she  left,  he 
heard  that  Mr.  Scott  had  sued;  and  he  wrote  to  her, 
when  she  sent  him  the  writ  of  summons.  In  his  cross- 
examination  he  says,  he  advised  her  to  get  the  bills 
taxed,  as  he  had  no  doubt  Mr.  Scott  would  proceed 
against  her  to  collect  them.  Since  then  nearly  sixteen 
months  have  elapsed,  during  which  no  step  has  been 
taken  for  the  taxation  of  these  bills,  and  it  is  only  when 
the  suit  instituted  by  Scott,  and  to  which  Burnham  is  a 
defendant,  to  set  aside  an  alleged  fraudulent  conveyance 


{a)  Re  Harrison  lOj  Beav.  57;  Re  Neate,  Ibid  181;  Re  Drew,  10 
Beav.  368  ;  Re  Welchman,  11  Beav.  319. 
60— VOL.  III.  CHAMB.  R. 
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1871.  by  Miss  Archer  to  Burnham,  is  at  issue,  and  almost 
^"■'"■^^'^  about  to  be  heard,  that  any  application  for  taxation 

Re  Scott.  '  J 

is  made.  I  do  not  see  how  I  can,  under  all  these  cir- 
cumstances, order  a  taxation  on  the  ground  of  pressure. 

Over  charges  amounting  to  evidence  of  fraud  are  how- 
ever relied  on'  as  justifying  an  order  for  taxation. 
Before  remarking  on  the  items  of  alleged  overcharge 
pointed  out,  one  observation  is  not  out  of  place.  Mr. 
JEUas  Burnham  was  solicitor  for  Thomas  Stothert,  the 
father  of  Mrs.  Hill,  and  for  Mrs.  Hill,  the  aunt  whose 
executrix  and  sole  devisee  Miss  Archer  is.  Mrs.  Hill  was 
the  executrix  of  Stothert.  Mrs.  Hill  afterwards  became  the 
client  of  Mr.  Scott,  and  Miss  Archer  on  her  death  became 
his  client.  He  conducted  apparently  a  number  of  suits 
for  them  ;  but  after  a  time  Miss  Archer  became  a  client 
of  Mr.  Hlias  Burnham.  He  is  not  her  solicitor  in  this 
matter,  but  his  son  (the  old  gentleman  having  in  the 
Judgment,  meantime  retired  from  practice).  The  latter,  however, 
continues  as  he  says,  to  advise  Miss  Archer  as  an  old 
friend,  and  occasionally  assisting  his  son  in  his  office, 
the  affidavits  in  this  matter  have  been  prepared  by  him, 
he  being,  as  he  says,  better  acquainted  with  the  facts. 
Now  it  is  somewhat  curious  that  while  there  is  a  general 
allegation  that  the  bills  of  costs  rendered  by  Mr.  Scott 
contain  charges  not  warranted  by  the  practice  of  the 
Court,  and  are  exorbitant  and  improper,  the  only  spe- 
cific items  of  overcharge  mentioned  in  the  petition  are  in 
connection  with  proceedings  taken  by  Mr.  Scott  to  enforce 
the  delivery  by  Mr.  Burnham,  and  the  taxation  of  bills 
of  costs  which  he  claimed  against  the  late  Mrs.  HilL 

The  total  amount  of  Mr.  Scott's  bill  of  costs  was 
$189.74.  The  items  of  overcharge  in  connection  with 
the  application  for  taxation  of  Mr.  Burnham,' s  bill,  which 
is  said  to  have  been  "  an  order  for  delivery  and  taxation 
of  a  eolicitors  bill  without  special  circumstances"  are  as 
follows  ; 
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1.  "Consultation  and  opinion  as  to  the  proceedings  1871. 
in  Chancery  to  compel  delivery  of  bills  of  costs  25s.  "^^7^!^^ 

2.  Instructions  for  affidavit  of  petitioner  5s. ;  10s  for 
general  instructions  having  been  before  charged.  This, 
of  course,  is  a  charge  not  warranted  by  the  tariff,  but  it 
is  one  which  I  believe  it  is  the  general  opinion  of  solicitors 
should  be  allowed  by  any  new  tariff  which]^may  be  settled 
by  the  Court. 

3.  "  Two  affidavits,  one  of  eight  folios  and  the  other 
of  five  folios,  to  support  the  petition,  with  copies  to  file 
and  serve,  when  the  short  affidavit  would  have  sufficed, 
and  two  further  affidavits  of  the  same  parties,  which  the 
said  W'  H'  Scott's  agent  informed  him  were  necessary, 
and  which  should  not  have  been  charged  at  all,  besides 
unnecessary  charges  for  letters,  attendances,  and  filings 
connected  therewith." 

4.  "  Charges  connected  with  service  on  the  solicitor 
of  notices  of  filing  the  petition,  of  serving  him  with 

the  petition  and  copies  of  affidavits,  which  were  un-  judgment, 
necessary." 

5.  "  Charges  for  brief  on  the  motion,  amounting  to 
£1  2s.  6i." 

6.  "  Charges  for  numerous  attendances  in  Chambers 
on  the  application  for  the  order  and  attending  for 
judgment,  and  counsel  fee,  which  were  unnecessary  and 
improper." 

7.  Charges  for  notice  of  motion  in  the  Master's 
office,  and  for  affidavits,  fees,  and  attendances  there." 

8.  "  Fee  on  settling  petition  for  order  for  delivery  of 
bills,  10s. ;  attending  the  counsel  with  and  for,  5s.  ; 
letters  to  and  from  agent  and  to  petitioner,  on  receiving 
letter  from  agent  that  affidavits  were  not  sufficient, 
7s.  6J.;  besides  postages.    Total,  i:l  2s.  6d" 

9.  Fee,  drawing  bill  to  serve  on  his  own  client,  and 
copies,  10s." 

10.  For  attendances  and  counsel  fee,  and  disburse- 
ments in  the  Master's  office,  which  are  fictitious." 
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1871.  Now  the  first  of  these  items  may  or  may  not  be  a 
^    ^     '  proper  charge.    It  and  also  the  Srd,  4th,  6th,  and  8th, 

Scott, 

are,  I  suppose,  objected  to  because  the  application  for 
the  delivery  and  taxation  of  Mr.  BurnJiams  bills  was, 
as  it  is  said,  "  an  order  for  delivery  and  taxation  of  a 
solicitor's  bill  without  special  circumstances."  Was  this 
the  case?  1  have  looked  over  the  papers  filed,  and 
refreshed  my  recollection  of  the  application  which  was 
made  before  me,  and  I  find  that  it  was  not  as 
alleged.  The  petitioner,  Mrs.  Hill^  then  Miss  Stothert^ 
could  not  have  got  on  prsecipe  or  upon  an  ex  parte  appli- 
cation in  Chambers,  the  relief  she  sought  and  obtained. 
Mr.  BurnJiarrij  the  solicitor,  resisted  the  application, 
and  filed  affidavits  in  opposition  to  it.  That  being  the 
case  it  is  evident  that  it  was  necessary  to  file  affidavits 
in  support  of  the  petition,  and  also  to  serve  it  upon  the 
solicitor.  As  to  the  "numerous  attendances  in  Cham- 
bers, attending  for  judgment  and  counsel  fee,  which 
Judgment,  wero  improper  and  unnecessary,"  I  find  only  three 
attendances  in  Chambers  charged,  twobeingenlargements. 
These  were  at  Burnhams  request,  that  he  might  have 
time  to  file  his  affidavits  in  answer.  The  counsel  fee 
charged  is  10s.,  this  being  just  the  fee  allowed  by  the 
tariff  where  counsel  argue  a  motion.  As  to  7  and  10,  it 
is  alleged  that,  after  delivering  the  bill,  the  taxation  was 
never  proceeded  with  by  Scott^  but  that  Mr.  Burnham 
took  the  matter  up  and  proceeded  to  tax  the  bills.  Mr. 
Scott^  on  the  other  hand,  says  the  services  and  the  dis- 
bursements charged  were  performed  and  disbursed  by 
him  ;  that  the  matter  of  Re  Burnham  was  contested  in 
the  Master's  office,  notwithstanding  Burnham' s  denial ; 
and  that  the  services  charged  in  that  matter  were  all 
rendered.  Now,  I  do  not  think  I  should,  where  there  is 
only  oath  against  oath,  impute  to  a  solicitor  such  grossly 
dishonest  conduct  as  making  out  a  bill  of  costs,  charging 
services  and  disbursements  never  rendered  nor  paid.  The 
onus  of  proving  the  overcharges  rests  on  the  petitioner  {a). 


[a)  Re  Towle,  30  Beav.  170. 
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The  item  of  5s.,  instructions  for  affidavit,  I  have-  1871. 
already  remarked  is  one  not  warranted  hv  the  tariff.  ^T'^^T^ 

"  ,         Ke  Scott. 

The  item  of  10s.,  settling  petition,  and  of  5s.,  attending 
counsel,  are  improper,  the  petition  not  having  been  in 
fact  settled  by  counsel.  So  is  the  charge  of  10s.  for 
drawing  and  serving  bills  on  the  client.  These  items  of 
overcharge  pointed  out  in  the  petition,  and  which  I 
think  are  improper,  amount  in  all  to  $15,  less  than  one- 
twelfth  of  the  bills  rendered. 

In  Re  Drake  (a)  a  petition  was  presented  after  pay- 
ment, but  within  twelve  months,  praying  taxation  of  a 
bill  of  <£11,  and  alleging  overcharges  amounting  to 
£6  14s.  Sd.,  which  was  discharged,  but  without  costs, 
the  Master  of  the  Rolls  not  being  satisfied  that  the 
charges  were  proper.  In  Ee  Toivle  (b),  a  bill  of  costs 
amounting  to  .£130  8s.  4:d.  was  paid  on  the  14th  of 
June,  and  on  the  17th  of  July  following  a  petition  was 
presented  for  taxation,  alleging  £89  6s.  6d.  as  over- 
charges ;  but  Lord  Romilly  dismissed  the  petition,  the 
petitioner  having  had  fourteen  days  between  the  delivery 
of  the  bill  and  its  payment,  within  which  to  examine  it. 

All  these  are  cases  of  application  made  after  pay- 
ment. The  cases  after  judgment  are  few  in  number, 
but  seem  strong  against  the  right  to  taxation.  In  Re 
Cooper  (c),  an  attorney  having  been  sued  in  a  County 
Court,  pleaded  bills  of  costs  as  a  set-olF.  The  suit  came 
before  the  Judge  on  the  28th  of  March,  and  he  reserved 
his  judgm3nt  till  the  next  Court  day,  25th  of  April, 
when  he  gave  judgment  for  the  attorney.  In  the  inter- 
val, and  on  the  20th  of  April,  an  order  for  taxation 
was  obtained  by  the  plaintiff,  the  client,  and  the  Court 
of  Common  Pleas  refused  to  set  it  aside,  saying,  the 
Judge  of  the  County  Court  would  reduce  the  judg- 
ment, if  such  should  be  the  result  of  the  taxation. 
There  the  taxation  was  ordered  before  judgment,  and 

(a)  8  Beav.  123.        {h)  30  Beav.  170.        (c)  14  C.  B.  663: 


Judgment. 
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1871.  while  the  action  was  pending,  a  matter  of  every  day 
^"if*^  occurrence.    Re  Gedye  (a\  seems  to  decide  that  a 

Re  Scott.    ,  V  /5 

judgment  by  default  does  not  preclude  an  order,  even  of 
course  for  taxation.  The  Court  of  Exchequer,  however, 
took  a  different  view.  In  Re  Whicher  (5),  the  bill  of 
costs  was  rendered  in  1843,  a  writ  sued  out  in  August, 
1843;  judgment  by  default  and  fi,  /«.,  3rd  November 
following.  The  application  for  taxation  was  made  on 
4th  November,  1844.  Chief  Baron  Pollock^  in  giving 
judgment  (in  which  the  other  Barons  concurred)  said : 
"The  *  special  circumstances'  under  which  the  Court 
will  interfere  after  verdict,  should  be  some  new  matter 
which  has  come  to  the  knowledge  of  the  party,  who 
should  shew  that  he  has  used  due  diligence  in  applying 
to  the  Court  on  learning  it.  In  this  case  there  is  no 
fact  stated  of  which  the  plaintiff  was  not  fully  aware 
nearly  a  year  ago,  and  after  acquiescing  for  so  long  a 
time  I  think  the  Court  ought  not  to  interfere." 

Judgment. 

The  present  case  is  not  one  of  a  judgment  by  default 
but  on  a  verdict.  The  writ  was  not  specially  endorsed, 
and  was  served  out  of  the  jurisdiction.  Re  G-edye 
appears  to  be  overruled  by  Re  Barnard,  There  the 
Master  of  the  rolls  having  ordered  a  taxation  after 
judgment  signed  for  default  of  a-  plea  which  was 
final,  the  order  was  appealed  to  the  Lord  Justices  and  was 
reversed ;  Lord  Justice  Knight  Bruoe  saying,  it  is  true 
that  the  letter  of  the  Act  of  Parliament  (and  the  wording 
of  our  Act  is  the  same  as  that  of  the  Imperial  Act)  only 
mentions  the  cases  of  a  verdict  having  been  obtained  and 
of  the  execution  of  a  writ  of  inquiry,  and  the  judgment 
in  the  present  case  was  obtained  by  an  action  in  which 
there  was  no  writ  of  inquiry,  aud  in  which  there  was  no 
verdict.  But  whatever  the  letter  of  the  Statute  may  be, 
I  am  of  opinion  that  it  will  not  exceed  the  bounds  of  just 
interpretation  to  hold,  that,  according  to  its  spirit  the 


(a)  15  Beav.  254. 


(6)  13  M.  &  W.  549. 
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enactment  includes  this  case,  although  there  has  been  1871. 
neither  verdict  nor  writ  of  inquiry.    There  has  been  ^^ITTT^ 

,         ,  Ee  Scott. 

more  than  either,  without  special  circumstances  there 
can  be  no  taxation  in  any  judgment."  What  special 
circumstances  would  be  sufficient  appear  from  the  judg- 
ment of  Lord  Cranworth,  who  said  the  circumstances 
must  be  such  as  to  afford  a  reasonable  excuse  for  not 
applying  sooner,  not  circumstances  of  which  the  client 
could  reasonably  have  availed  himself  before." 

In  that  case  it  was  said  to  be  not  clear,  that  m^re 
overcharge  could  in  the  absence  of  fraud  amount  to  a 
special  circumstance.  Now  here  what  facts  or  circum- 
stances are  even  alleged  to  have  come  to  the  knowledge 
of  Miss  Archer  which  she  could  not  have  availed  herself 
of  at  least  sixteen  months  ago  ?  None. 

The  only  other  ground  upon  which  it  was  sought  to 
obtain  a  taxation,  and  which  is  relied  upon  as  proving  Judgment, 
fraud,  is  the  omission  by  the  solicitor  to  give  credit  for 
two  sums  of  $25  and  $56,  received  by  him  on  account 
of  these  costs.  These  sums  there  is  no  doubt  the 
solicitor  received,  and  should  have  given  credit  for. 
I  am  not  satisfied  with  the  explanation  given  by  the 
solicitor  of  how  these  came  not  to  be  credited.  The 
first  was  paid  him  only  a  few  days  before  the  bills  of 
costs  were  made  out,  and  the  second  was  paid  him  about 
two  months  before  he  obtained  the  verdict,  and  under 
peculiar  circumstances,  which  would,  I  should  think, 
have  fixed  it  in  his  memory.  It  is  not  however  neces- 
sary to  direct  a  taxation  of  the  costs,  that  Miss  Archer 
may  obtain  credit  for  these  payments.  The  solicitor 
admits  that  he  received  these  sums  by  his  affidavit,  and 
if  that  is  produced  at  the  hearing  in  Scott  and  Burnham^, 
and  used  as  an  admission  by  him,  the  Court  may  either 
by  the  decree  declare  that  the  judgment  should  be 
reduced  by  these  sums,  or  direct  the  Master  to  enquire 
what  credits  the  defendant  is  entitled  to* 
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1871.  The  petitioner  having  failed  to  shew  such  circum- 
'"^"^'^    '  stances  as  would  warrant  any  ordering  a  taxation  after 

Re  Scott.    .  . 

judgment,  and  a  taxation  being  unnecessary  for  the 
purpose  of  the  petitioner  obtaining  credit  for  the  two 
sums  received  by  the  solicitor,  I  must  dismiss  the  peti- 
tion ;  but  as  there  are  overcharges,  though  not  sufficient 
to  warrant  a  taxation  at  this  distant  day,  and  the 
solicitor's  explanation  why  the  proper  credits  were  not 
given  is  not  quite  satisfactory,  I  dismiss  it  without  costs. 


From  the  foregoing  decision  of  the  Referee  appeal 
was  had  on  the  part  of  the  petitioner,  which  came  on  to 
be  heard  on  December  4th,  1871,  before  Vice  Chancellor 
Mowat.  Mr.  Cattanach  appearing  for  the  appellants. 
He  urged  that  the  bill  of  costs  contained  gross  over- 
charges and  omissions  of  items  of  credit,  and  pointed 
these  out,  going  over  the  figures,  and  contended  that 
they  constituted  special  circumstances"  sufficient  to 
open  up  the  judgment  and  obtain  a  retaxation.  He  re- 
ferred to  Consol.  Stat.  420,  sees.  29-30. 

Judgment.  Xhe  Vice  CHANCELLOR  mentioned  a  case  of  Fleming 
v.  Duncan  (a)  w^here  it  had  been  held  that  if  the  relation 
of  solicitor  and  client  still  existed,  the  Court  would, 
where  the  circumstances  warranted  it,  still  interfere, 
even  after  judgment  had  been  obtained  for  the  amount 
of  the  bill  claimed. 

Mr.  Hodgins,  contra,  relied  on  Be  Bernard  {b). 

Mow  AT,  V.  C. — I  think  I  should  not  enter  into  a 
detailed  examination  of  the  items  of  the  bill  of  costs  com- 
plained of  It  appears  that  there  are  overcharges  to  the 
amount  of  fifteen  dollars  only,  being  about  one-twelfth 
of  the  whole  bill,  and  considering  the  long  delay  which 


(a)  17  Grant  76. 


(6)  2  D.  M.  &  G.  359. 
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has  taken  place  I  do  not  think  I  ought  to  let  the  peti-  1871. 
tioner  in  to  retax  the  hill.    If  the  amount  overcharged  ""TTT 

"-•^         Ke  Scott. 

had  been  large,  I  should  have  considered  it  right  to 
order  a  re-taxation  :  as  to  the  sum  of  $71  received  by 
Mr.  Scott  before  judgment  and  not  credited  until  after- 
wards, it  appears  that  Mr.  Scott  has  always  been  willin^.^ 
to  allow  it.  Miss  Archer^  the  petitioner,  was  not  herself 
to  blame  for  the  delay ;  but  her  former  solicitor,  Mr. 
Burnham,  who  should  have  put  in  a  defence  for  her  at 
law,  did  not  communicate  to  her  that  he  was  not  in  prac- 
tice at  the  time,  having  assigned  his  business  to  his  son, 
but  left  her  to  assume  he  was  still  acting  as  her  solicitor. 

The  order  should  recite  the  payment  of  the  above  sum 
of  $71,  and  that  the  respondent  undertook  that  the  same 
should  be  set-oif  against  the  judgment.  With  this  variation 
I  dismiss  the  appeal  with  costs,  without  prejudice  to  any 
application  which  Miss  Archer  may  be  advised  to  make 
against  Mr.  Burnliam  in  respect  of  the  costs  to  be  paid  Judgment, 
to  the  respondent,  or  in  respect  to  Miss  Archer  s  own 
costs  of  the  application  in  Chambers  and  of  this  appeal. 


Spooner  v.  Jones. 

Title — Notice  of  assignment  for  benefit  of  crp.dUors. 

The  mere  fact  that  certain  creditors  had  notice  of  an  assignment,  with- 
out some  act  on  their  parts  equivalent  to  an  accession  to  the  trusts 
in  the  deed,  or  such  as  would  prejudice  their  rights,  does  not  make 
the  deed  irrevocable. 

Where  a  deed  had  been  made  in  trust  for  creditors  to  a  party  who 
afterwards  reconveyed  to  the  grantor,  some  of  whose  creditors  had 
been  informed  of  such  assignment  having  been  made,  but  had  done 
no  act  to  alter  their  position  in  any  way,  and  the  land  was  afterwards 
sold  for  taxes  ;  it  was  held,  that  the  deed  of  assignment  was  revoked 
and  ^id  not  affect  the  title. 

[Master's  Office,  Octobei-,  1871.] 

The  question  raised  was  in  a  suit  for  specific  perform- 
ance under  a  reference  to  the  Master  to  inquire  if. a  good 

61 — VOL.  III.  CHAMB.  R. 
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1^71.   title  could  be  made.    The  land  was  at  one  time  vested 
— '  in  one  Shortiss  and  by  him  conveyed  to  one  Way  in 

Spooner  /  r   '  i  t 

V.      trust  for  creditors,  and  a  reconveyance  afterwards  made 

JoneP.  .  .  *^ 

to  ShortisSy  under  the  circumstances  detailed  in  the 
judgment.  While  the  title  was  in  Shortiss  under  the 
reconveyance,  the  premises  were  sold  at  Sheriff's  sale  and 
bought  by  the  defendant  under  fi.  fa.  It  was  objected 
by  Mr.  Morphy  for  the  plaintiff  that  the  title  was 
defective  by  reason  of  the  outstanding  interest  of  the 
creditors  of  Mr.  Shortiss  under  the  composition  deed. 

Mr.  Blake^  for  the  defendant,  produced  evidence  which 
is  set  forth  in  the  judgment ;  and  cited  G-arrard  v. 
Jjauderdale,  and  other  cases  referred  to  in  the  judgment. 


Mr.  Boyd,  Master  in  Ordinary.— ^«rr«rc?  v. 
Lauderdale  {a)  is  a  case  which  has  been  much  dis- 
cussed, and  expressions  of  the  Vice  Chancellor  therein 
have  not  been  received  with  favour  in  late  casea. 
The  decision  in  that  case  must  be  taken  to  be  limited  to 
this  :  that  an  assignment  by  a  debtor  to  a  trustee  for 
the  benefit  of  creditors  who  should  come  in  and  execute 
the  deed  is  revocable  by  the  debtor,  in  case  no  one 
of  the  creditors  has  executed,  or  in  any  degree  assented 
to  the  deed.  In  Harland  v.  Binks  {h),  per  Wightman, 
J.,  that  learned  Judge  states  his  opinion  to  be  that 
if  any  creditors  have  been  put  in  such  a  position  by 
the  communication  of  what  has  been  done  by  the 
debtor,  that  their  rights  may  have  been  altered,  then 
the  deed  is  not  revocable,  at  least  not  without  the 
consent  of  those  creditors,  whose  rights  may  have 
been  affected,  and  an  option  given  to  them  to  come 
in  or  decline  doing  so.  In  Harland  v.  Binks  (c),  there 
was  a  communication  to  five  of  the  creditors  separa^tely, 
by  the  trustees,  and  they  expressed  themselves  satisfied 
with  the  arrangement,  and  the  Court  considered  that 


(a)  3  Sim  1. 


(d)  15  Q.  B.  720.  (c)  lb.  721. 
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ihey  might  in  consequence  of  the  communication  have  1871. 
refrained  from  pursuing  their  legal  remedies,  or  altered  ""^^^^^ 
their  position  in  consequence  of  the  deed  being  executed  ^j^^^ 
in  their  favour.  In  Siggers  v.  Evans  (a),  the  Court  seems 
to  approve  of  Mr.  Justice  Wightmans  views  in  the 
earlier  case,  and  after  a  review  of  the  authorities,  it  is 
expressly  left  undetermined  in  that  case,  whether,  in 
order  to  render  a  conveyance  of  the  kind  in  question 
irrevocable,  there  must  be  an  actual  assent  of  the  credi- 
tors, or  whether  the  communication  to  the  creditors,  or 
some  of  them,  is  not  sufficient.  Now,  in  the  present 
case,  there  was  a  communication  of  the  deed  not  only  to 
Mr.  J.  Hillyard  Cameron^  who  executed  it,  but  a 
knowledge  of  it  by  the  other  creditors.  Mr.  Way 
states  what  occurred  thus  :  "  one  or  two  creditors  came 
to  me  after  the  assignment,  to  know  when  I  was  going 
act,  but  as  I  could  get  no  papers  I  could  not  act."  He 
does  not  say  that  he  told  this  to  the  inquiring  creditors : 
but  it  appears  that  he  afterwards  advertised  in  the  judgment, 
papers  that  he  could  do  nothing  under  the  deed,  and  that 
he  was  going  to  execute  a  reassignment.  This  was  in 
two  Toronto  papers,  and  no  creditor  objected.  Mr.  J. 
Hillyard  Cameron  was  the  legal  adviser  of  the  trustee, 
and  suggested  this  mode  of  getting  rid  of  the  trusts 
which  Mr.  Way  adopted.  As  far  then  as  this  creditor 
is  concerned  there  is  no  difficulty,  as  he  manifestly  con- 
sented to  the  trusts  being  revoked. — (See  per  Burns, 
J.,  in  Burritt  v.  Robertson  (b).  But  what  as  to  the 
other  creditors  who  knew  of  the  assignment,  and  made 
inquiries  respecting  the  time  when  the  trustee  was  going 
to  act  under  it  ?  Now  it  is  not  stated  whether  the 
trustee  or  the  debtor  communicated  the  fact  of  the 
execution  of  the  assignment  to  these  and  the  other 
creditors,  nor  does  it  appear  whether  the  trusts  of  this 
instrument  were  registered  in  extenso.  If  the  creditors 
merely  heard  of  it  casually,  without  communication  made 


(a)  5  E.  &  B.  377. 


(b)  18  U.  C.  R.  562. 
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1871.  to  them  by  the  debtor  or  the  assignee,  then  according  to 
V, — ^  ^  Lord  /St.  Leonards' s  opinion  in  Law  v.  Bagwell  (a),  it 
Tones  probable  that  the  knowledge  of  the  deed,  would  of 
itself,  be  an  immaterial  circumstances. — (See  Gribhs  v. 
Cilamis  (5),  Bill  v.  Cureton'  (c).  If,  however,  notice  of 
the  trust  deed  was  communicated  by  Mr.  Shortiss  or 
Mr.  Wa2/y  there  seems  to  be  no  case  deciding  the  precise 
point,  but  great  difference  of  opinion  is  to  be  found  as 
to  whether  the  deed  would  be  revocable  after  such  com- 
munication. In  Garrard  v.  Lauderdale,  Shadwell, 
y.  C,  thought  the  fact  of  communication  an  immaterial 
circumstance.  In  Acton  v.  Woodgate  (c2),  the  Master 
of  the  Rolls,  Sir  John  X^acA,  referring  to  this  dictum, 
says :  "  It  appears  to  me  that  this  doctrine  is 
questionable,  because  the  creditors  being  aware  of 
such  a  trust,  might  be  thereby  induced  to  a  forbearance 
in  respect  of  their  claims  which  they  would  not  other- 
wise have  exercised."  With  this  view  Sir  E,  Sugden 
Judgment,  exprcsscd  his  concurrence  in  Browne  v.  Cavendish  (e), 
adding,  ''but  in  stating  this,  I  do  not  mean  to  bind 
myself  to  hold  that,  in  every  case,  a  representation  to  a 
creditor  will  give  him  the  benefit  of  the  trust.  It  must 
depend  on  the  character  of  the  representation,  and  the 
manner  it  is  acted  on.  On  the  other  hand  I  should  be 
sorry  to  have  it  understood  that  a  man  may  create  a 
trust  for  the  benefit  of  his  creditors,  communicate  it  to 
them,  and  obtain  from  them  the  benefit  of  their  lying 
by  until,  perhaps,  the  legal  right  to  sue  was  lost ;  and 
then  insist  that  the  trust  was  wholly  within  his  own 
power." 

In  Kirwin  v.  Daniel  (f),  Wigram,  V.O.j  adverted 
to  the  language  of  Shadwell,  V.  C,  and  said  that 
it  was  a  material  consideration  that  though  notice 
may  not  alter  the  effect  of  the  deed,  it  may  alter  the 
position  of  the  creditor,  and  he  refers  to  cases  at  law, 

(a)  4  Dru.  &  Warr.  406     {b)  11  Sim.  684.        (c)  2  M.  k  K.  503. 
{d)  2  M.  &  K.  492.  (e)  1  J.  &  Lat.  606.    ( /  )  5  Ha.  499. 
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shewing  that  where  a  creditor,  on  whose  behalf  a  stake  1871, 
has  been  deposited  by  the  debtor  with  a  third  person, 
receives  notice  of  that  fact  from  the  stakeholder,  the 
notice  will  convert  the  stakeholder  into  an  agent  for  and 
a  debtor  to  that  creditor,  these  cases  being  decided  on 
the  ground  that  the  creditors  may  on  the  faith  of  the 
notice,  have  forborne  to  sue.  The  same  Judge  in 
Crriffiths  v.  Richetts  (a),  held  that  the  assignment  would 
not  be  revocable  as  against  any  creditors  with  whom 
such  communications  had  taken  place,  as  would  give 
them  an  interest  under  the  deed,  but  at  utmost,  would 
be  revocable  only  as.  to  the  surplus  proceeds  of  the 
estate  after  satisfying  such  creditors  ;  and  whether  the 
deed  was  revocable  as  to  the  surplus  at  the  option 
of  the  assignor,  qusere.  In  Groodeve  v.  Manners  (b) 
Spragge,  V.  C,  said :  "  I  think  it  must  be  held  at  the 
present  day,  that  a  trust  deed  communicated  to  creditors 
is  not  revocable."  In  that  case  the  deed  had  been 
carried  round  to  the  creditors,  and  was  registered  with  judgment, 
all  the  trusts  in  extenso.  In  Synnot  v.  Simpson  (c), 
it  is  said  by  the  Lord  Chancellor,  If  the  debtor  give 
to  the  creditors  notice  of  the  existence  of  the  deed, 
expressly  or  impliedly  tell  them  that  they  may  look  to 
the  trust  property  for  payment  of  their  demands,  they 
may  thereby  become  cestuis  que  trust. 

On  the  other  hand  Lord  Cranworth,  in  Montefiore  v. 
Browne  (d),  said  in  giving  judgment :  "  In  some  of  the 
cases  it  has  been  held  that  if  the  existence  of  the  trust 
has  been  communicated  to  the  creditor,  the  deed  is  no 
longer  revocable.  Whether  that  is  correct  without  con- 
siderable qualification  I  need  not  discuss."  In  Smith 
V.  Keating  {e},  in  the  Exchequer  Chamber,  ParJce,  B., 
seems  to  doubt  whether  the  mere  communication  would 
render  the  instrument  irrevocable.    The  question  was 

(a)  7  Ha  299,  1849.  (5)  5  Grant,  131,  1854. 

(c)  5  Ho.  L.  C.  13,8.  (d)  7  Ho.  L.  Ca.  266. 

(e)  6  C.  B.  136. 
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1871.   discussed  and  left  open  by  the  Court  in  Siggers  v.  Evans 
^"■^^^^^  ia)  but  with  an  inclination  in  favor  of  Wightman,  J.'s, 
^        opinion  in  Harland  v.  Binks,  viz  :   that  a  commu- 

Jones.        ^  ' 

nication  of  the  trust,  by  reason  of  which  the  creditor 
may  not  have  pursued  his  remedy,  or  his  position 
may  have  been  altered,  was  sufficient  to  make  the 
deed  no  longer  revocable. 

In  Nicholson  v.  Tutin  (h),  Vice  Chancellor  Wood 
sdkjs  the  Court  requires  to  be  shewn  that  the  creditor  has 
acted  under  the  deed.  In  Cornthwaite  v.  Frith  (c),  it 
was  held  that  mere  communication  to  the  creditors  was 
not  enough,  but  that  there  should  be  some  act  or  conduct 
of  the  creditor  which  is  equivalent  to  an  accession  to  the 
trusts  of  the  deed.  So  in  Grould  v.  Robertson  (d),  a 
correspondence  had  passed  between  the  trustee  and  the 
creditor,  but  it  was  held  that  this  did  not  give  the  creditor 
the  position  of  a  beneficiary  as  he  had  not  acceded  to 
Judgment,  the  trusts,  but  rather  relied  upon  his  mortgage  security, 
and  after  a  lapse  of  some  years  the  Court  refused  him  leave 
to  come  in. .  In  Forbes  v.  Limond  (e),  Lord  Chancellor 
Cranworth  held  that  a  creditor  cannot  be  said,  in  any 
sense  to  have  acceded  to  the  provisions  of  a  composition 
deed  unless  he  has  put  himself  in  the  same  situation 
with  regard  to  the  debtor  as  if  he  had  actually  executed 
the  deed. 

I  incline  to  think  that  the  weight  of  authority  is  in 
favor  of  the  position  laid  down  by  Lord  St,  Leonards, 
that  the  solution  of  the  question  depends  on  the  character 
of  the  representation,  and  the  manner  it  is  acted  on  by 
the  creditor.  The  evidence  here  does  not  shew  how  the 
creditors  making  inquiries  were  informed  of  the  deed— 
their  visit  to  the  trustee  did  not  result  in  their  acceding 
to  the  trusts  contained  therein,  and  it  does  not  appear 


(a)  5  E.  &  B.  377  (1855).  (i)  2  K.  &  J.  18  (1855). 

(c)  4  DeG.  &  Sm.  552.  {d)  4  DeG.  &  Sm.  509. 

(«)  4  DeG,  M.  &  a.  298  (1854). 
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that  their  position  was  in  any  way  prejudiced  by  their  1871. 
knowledge  of  it, — holding,  as  they  did,  landed  security 
for  their  debts.  In  fact,  it  does  not  appear  that 
they  acted  under  the  deed  in  any  way.  As  far  as  the 
assignor  is  concerned,  it  seems  tolerably  clear  ;  that  he 
never  intended  the  trusts  of  the  deed  to  be  carried 
out,  he  never  put  the  trustee  in  a  position  to  be  able  to 
do  aneything  thereunder.  It  was  a  transaction  intended 
rathdr  for  his  own  convenience,  not  for  the  benefit 
of  his  creditors  :  see  Smith  v.  Hurst  (a).  The  creditors 
did  not  put  themselves  in  the  same  situation  with  regard 
to  the  debtor  as  if  they  had  executed  the  deed,  nor  did 
they  alter  their  position,  so  far  as  the  present  evidence 
shews,  and  therefore  they  cannot  be  in  the  position  of 
cestuis  que  trust  thereunder. 

Then  it  appears  that  notice  was  given  of  the  intention 
to  revoke  the  deed — that  this  was  done  by  reconveyance 
eight  months  after  the  assignment  was  executed — that  a 
period  of  nearly  twelve  years  has  elapsed  since  then,  and 
no  complaint  has  been  made,  no  action  taken  by  any  cre- 
ditor, so  that  the  lapse  of  time,  according  to  the  doctrine 
of  G-ould  V.  Robertso7i  (6),  where  the  delay  was  only  half 
as  great,  would  bar  their  right  to  apply  to  the  Court  for 
leave  to  come  in  under  and  execute  the  composition  deed. 

G-riffith  V.  BicJcetts  (<?)  leaves  it  doubtful  whether  after 
any  creditor  has  executed,  and  he  is  satisfied,  the  instru- 
ment can  be  revoked  by  the  assignor  as  to  the  other 
creditors.  But  it  was  thought,  in  Sarland  v.  Binks, 
Siggers  v.  Evans  and  Burritt  v.  Robertson  (d),  per 
Burns,  J.,  that  if  the  creditor  who  had  executed 
assented,  then  the  deed  of  assignment  was  revocable. 
And  that  is  in  effect  the  present  case. 

Upon  the  whole,  I  think  a  good  title  is  shewn  as 
against  the  single  point  of  difficulty  raised. 

(a)  10  Ha.  30.  (5)  4DeG.  &Sm.509.  (c)  7  Ha.  807.  (rf)  18U.  C.  R.  562. 
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^ — ^ — '  RussEL  V.  Brucken. 

Order  560 — Construction  of, 

A  motion  for  leave  to  appeal  from  a  Master's  report  after  the  time 
limited  has  expired,  need  not  bq  made  before  a  Judge. 

[December  19,  1871.] 

Mr.  McLennan^  applied  in  Chambers  before  the 
R-eferee  for  leave  to  appeal  from  a  Master's  report,  not- 
withstanding the  time  limited  for  appealing  had 
expired,  and  was  stating  the  grounds  on  which  he 
moved  when  the  Referee  suggested  that  such  a  motion 
must  be  made  before  a  Judge  in  the  first  instance. 

McLennan  contended  that  Order  560  was  so  framed 
that  a  motion  of  this  kind  might  be  made  before  the 
Referee.  He  v/as  not  to  know,  and  was  not  bound  by 
what  was  in  the  breast  of  a  J udge  when  the  order  was 
Argument,  framed.  What  he  had  to  consider  was,  what  was  the 
proper  construction  of  the  order.  This  was  not  a  case 
of  importance,  or  a  motion  for  leave  to  appeal  to  the 
Court  ot  Appeal.  The  order  does  not  express  that  it 
applies  to  motions  for  leave  to  appeal  from  the  Master 
and  the  assumption  is  in  the  absence  of  any  express 
provision,  that  it  does  not  apply  to  cases  of  that  kind, 
the  order  clearly  applies  to  Court  of  Appeal  cases,  and 
the  inference  is  that  it  does  not  apply  to  the  other 
class. 

Mr.  Foster,  contra.  It  has  been  considered  in  prac- 
tice that  the  rule  is  otherwise. 

The  Referee. — It  has  not  been  so  held  by  any 
decision  because  no  similar  motion  has  ever  been  made 
before  me. 

Mr.  Foster.  The  jurisdiction  is  founded  on  Statute, 
and  the  greater  includes  the  less  in  the  language  of  tho 
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Statute  and  by  the  order,  the  expression  is  general  and    1 87 1 . 
includes  both  kinds  of  appeal.    An  appeal  from  the 
Master  may  involve  a  good  deal  besides  a  point  of 
practice,  and  it  is  reasonable  that  leave  should  be  asked 
for  from  a  Judge. 

Mr.  McLennan,  in  reply.  What  were  being  dealt 
with  by  the  orders  were  decrees  of  the  Court,  appeals 
from  which  would  be  to  the  Court  of  Appeal,  so  that 
my  construction  of  the  order  limiting  its  meaning  to 
such  appeals,  is  the  obvious  and  natural  one.  What  I 
ask  for  is,  merely  a  temporary  suspension  of  a  rule  of  the 
Court  limiting  the  time  for  appealing  from  the  Master's 
report,  and  it  seems  to  me  that  the  jurisdiction  in  such 
a  matter  is  peculiarly  the  province  of  the  Referee  as 
practice  J udge. 


The  Keferee  suggested  that  the  present  motion 
should  be  made  before  a  Judge,  that  a  definite  ruling 
might  be  had  on  the  point;  and  the  matter  was  brought 
up  before  Strong,  Y.  C,  who  held  that  such  motion 
might  be  made  before  the  Referee. 


Judgment. 


Kennedy  v.  Royal  Insurance  Company. 

Affidavits  on  production. 

The  affidavit  on  production  is  a  substitute  for  discovery  on  interroga- 
tories, and  a  party  is  entitled  to  such  discovery  up  to  the  latest 
possible  date. 

Where  an  affidavit  had  been  sworn  before  the  service  of  an  order  to 
produce  it  was  held  to  be  irregular  and  insufficient,  and  a  new  and 
better  affidavit  ordered  to  be  filed. 

[September,  1871.] 

Mr.  Huson  Murray/  moved  for  a  further  and  better 
affidavit  on  production,  on  the  ground  that  the  affidavit 
filed  had  been  sworn  to  before  the  order  to  produce  was 
served,  and  that  he  was  entitled  to  an  affidavit  up  to  the 

62 — VOL.  III.  CHAMB.  R. 
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1871.  latest  period  he  might  by  his  order  call  for  it.  Other 
documents  may  have  come  to  the  defendant's  possession 
since  the  serving  of  the  affidavit. 


Kennedy 


Royal  Ins. 
Cempany. 


Mr.  A,  Hoskin,  contra. 


Mr.  Boyd,  Master  in  Ordinary,  sitting  for  the 
Referee.^The  affidavit  is  the  answer  to  the  order  to 
produce.  What  right  has  the  defendant  to  make  such 
an  affidavit  till  he  is  required  to  do  so  by  the  order  ? 
The  defendant's  warrant  to  swear  to  the  affidavit  on 
production  is  in  the  order  which  requires  him  to  produce, 
under  oath.  He  cannot  properly  anticipate  this  order, 
and  in  my  view  an  affidavit  sworn  before  the  issuing  of 
such  an  order  is  irregular.  Then,  again,  the  object  of 
the  order  is  to  be  looked  at.  That  object  is  two-fold — 
it  in  effect  requires  from  the  defendant  discovery  as  to 
the  documents  in  his  possession  relating  to  the  suit,  and 
it  further  requires  him  to  make  production  of  Such  of 
Judgment,  ^^^^j^  .^^^  privileged.  Production  may  be  the 
main  thing,  but  that  production  involves  discovery. 
The  form  of  the  affidavit  provided  by  the  General  Order 
clearly  manifests  this.  In  Nicholl  v.  Elliott  (cfc),  it  is 
said  by  the  Chancellor :  The  order,  of  course,  for  the 
production  of  d(5cument3  supplies  the  place  of  ordinary 
interrogatories  formerly  introduced  into  the  bill,  and  the 
affidavit  in  reply  comes  instead  of  the  answer  to  that 
'  interrogatory.  Whatever  discovery,  therefore,  a  de- 
fendant would  have  been  bound  to  give  by  answer  with 
respect  to  documents  in  his  possession  ought  now  to  be 
furnished  by  the  affidavits  in  reply ;  and  the  ground 
upon  which  he  relies  to  excuse  production  should  be 
stated  with  the  same  particularity.  When  the  affidavit 
fails  to  furnish  the  discovery  to  which  the  plaintiff 
might  be  entitled,  it  will  be  competent  for  him  to  cause 
the  defendant  to  be  examined  viva  voce,  and  when  that 
necessity  arises  without  a  sufficient  excuse  the  costs  of 

(a)  3  Grant,  545. 
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such  a  proceeding  is  to  be  borne  by  the  defendant.  1871. 
When  the  ground  assigned  is  insufficient,  production  is  ^T^^ 


E^esnedy 


Now,  if  the  order  is  to  have  its  proper  scope,  it  means 
that  the  plaintiff  is  to  have  discovery  brought  down  to 
the  latest  date,  as  well  as  production  made  within  the 
time  mentioned  in  the  order :  the  last  clause  of  the 
affidavit  indicates  that  the  information  is  to  be  brought 
down  to  the  date  of  swearing  the  affidavit.  Suppose 
the  piesent  affidavit  was  sworn  after  the  issue  of  the 
order,  but  yet  in  the  last  clause  limited  the  information 
given  by  stating  that  the  defendant,  up  to  the  24th  of 
April  last  past,  had  not  any  documents,  &c.,  can  it  be 
argued  that  such  an  affidavit  would  have  been  passed 
over  as  sufficient.  In  effect  that  is  what  is  done  in  Judgment 
the  present  case.  I  do  not  regard  it  as  a  compliance 
with  the  order.  I  direct  a  further  affidavit  in  proper 
form  to  be  filed  within  twenty-eight  days. — See  Hanslip 
v.  Kitten  (a).   Costs  by  consent  to  be  costs  in  the  cause. 


The  Court  has  jurisdiction  lo  relax  its  general  as  well  as  its  special 
orders,  and  will  in  its  discretion,  do  so  to  further  the  ends  of  justice, 
or  to  relieve  a  suitor  against  difficulties  occasioned  by  a  solicitor. 

Where  a  defendant  moved  to  dismiss  the  plaintiflF's  bill,  the  plaintiff 
having  failed  to  comply  with  an  undertaking,  such  failure  having 
arisen  through  a  slip  of  the  plaintiff's  solicitor,  the  application  to 
dismiss  was  refused. 


Mr.  Tilt^  for  the  defendant,  moved  to  dismiss  the 
plaintiff's  bill  for  default  in  not  complying  with  an 
undertaking  given  to  go  down  to  hearing  at  a  sitting  of 
the  Court  now  passed. 


Devlin  v.  Devlin. 


Dismissing  bill — Mistake  or  slip  by  solicitor. 


[September  8,  1871.] 


(a)  1  DeG.  J.  &  S.  440. 
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Mr.  Ince,  for  the  plaintiff.  The  omission  to  set  down 
the  cause  was  a  slip  on  the  part  of  the  solicitor,  which, 
when  he  discovered,  he  endeavored  to  repair  by  applying 
to  the  defendant's  solicitor  to  take  short  notice,  which 
was  refused  ;  and  cited  Weir  v.  Weir  {a). 

Mr.  Tilt,  in  reply.  The  order  to  dismiss  is  a  matter 
of  course,  under  the  circumstances.  We  are  entitled 
to  it  as  a  matter  of  right.  The  plaintiff  is  bound  by 
the  act  of  his  solicitor,  and  the  Court  will  not  relieve 
the  client  against  the  solicitor's  neglect  or  mistake. 

Mr.  Boyd,  Master  in  Ordinary,  sitting  for  the 
Referee. — The  question  to  be  settled  upon  this  motion 
is,  whether  the  plaintiff's  bill  should  be  dismissed  or 
not.  Having  failed  to  comply  with  the  undertaking,  it 
is  urged,  the  bill  should  go.  Manifestly  the  plaintiff  per- 
sonally is  not  to  blame  ;  she  desires  to  prosecute  the  suit 
Judgment  promptly,  but  through  a  slip  of  her  solicitor  the  under- 
taking has  been  broken.  The  evidence,  however,  shews 
no  wanton  or  perverse  delay,  but  rather  that  had  the 
defendant  waived  his  strict  right  as  to  length  of  notice, 
the  plaintiff  would  have  had  the  cause  disposed  of  this 
present  term.  Now,  for  this  accident  on  the  part  of  her 
solicitor,  is  the  plaintiff  to  suffer  the  penalty  of  having 
her  bill  dismissed  ?  I  am  referred  to  cases  (5),  shewing 
that  the  Court  will  not  relieve  the  client  against  the 
solicitor's  neglect.  The  rigid  rule  laid  down  in  these 
cases  has  been  departed  from  in  later  practice,  and  it 
has  been  held  that  the  Court  has  power  to  relax  its  gen- 
eral, as  well  as  its  special  orders,  to  relieve  from  under- 
takings, and  to  extricate  clients  from  difficulties  occasion- 
ed by  their  solicitors.  See  Powell  v.  Corfield  (c),  Bartlett 
v.  Barton  (d).  In  Kennedy  v.  Wakefield  (e),  Stuart,  V. 
C,  adopts  the  language  of  Lord  Mdon,  and  says,  "  there 


1871. 

Devlin 

V. 

Devlin. 


(a)  1  Ch.  R.  194.  {5)  14  Sim.  198,  and  1  R.  &  M.  334. 

(c)  7  Jur.  1124.      (d)  17  Beav.  479.       {e)  5  De.  G.  &  Sm.  248. 
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Devlin 

V. 

Devlin. 


is  no  general  rule  with  respect  to  the  practice  of  this  1871. 
Court,  that  will  not  yield  to  the  demands  of  justice." 
The  case  of  Weir  v.  Weir  (a),  shews  the  extraordinary 
indulgence  that  the  Court  manifests  to  the  wife 
in  alimony  cases.  There  the  Chancellor  extended  the 
solicitor's  undertaking  to  speed  the  cause,  and  appa- 
rently unconditionally.  In  the  present  case  such  an  ap- 
plication should  be  in  the  form  of  a  cross-motion. — See 
LaMert  v.  Stanhope  (5),  yet  that  is  only  matter  of  form. 
It  may  be  dispensed  with,  as  was  done  in  MulhoUand  v. 
Boivns  {c). 

The  Chancellor's  reason  for  not  dismissing  the  bill  in 
Weir  V.  Weir  was,  that  forthwith  a  new  bill  might  be 
filed,  and  successful  application  made  for  interim  ali- 
mony therein.  That  applies  here.  No  doubt  this  Court 
has  jurisdiction,  as  in  the  English  Divorce  Court,  to 
deprive  the  wife  altogether  of  alimony,  pendente  lite, 
or  to  lessen  it  to  the  smallest  amount,  where  she  is  jj^^jg^j^^ 
guilty  of  vexatious  litigation. — See  Hakewill  v.  Hahe- 
will  (d).  Here,  if  the  bill  was  dismissed,  and  a  new 
one  filed,  it  could  riot  be  properly  said,  under  the  cir- 
cumstances, that  the  second  suit  was  vexatious,  and  I 
see  no  reason  why  she  should  not  get  her  alimony, 
pending  that  suit. 

If  it  appeared  in  the  present  case  satisfactorily  that 
the  suit  was  not  bond  fide  instituted,  but  merely  for  the 
purpose  of  extorting  money  from  the  husband,  and  that 
the  delay  was  not  the  consequence  of  an  accident  (which 
the  plaintiff  was  willing  to  repair,  if  the  defendant  had 
permitted,)  but  deliberately  designed,  then  there  would 
be  great  propriety  in  suspending  the  alimony  till  the 
hearing  of  the  cause,  as  was  done  in  Rogers  v.  Rogers 
(e).    But  here  the  facts  would  not  warrant  such  an 

(a)  1  Ch.  Cham.  R,  194.  {b)  5  DeG.  &  Sm.  248. 

(c)  2  Cb.  Cham.  R.  233.  {d)  30  L.  J.  Mat.  254, 

(e)  34  L,  J.  Mat.  87. 
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1871.   order.    The  wife,  however,  seeks  an  indulgence,  and 
'^^^^  the  costs  of  the  application  should  be  paid,  Lewis  v. 
Devlin    Lewis  («).    I  supposo  her  solicitors  will  not  object  that 
the  order  should  go  for  them  to  pay  the  costs  person- 
ally.   I  think  also,  that  any  arrears  of  alimony  should 
run  from  the  date  of  the  present  order. 


Howe  v.  Howe. 

Interim  alimony,  from  what  time  properly  payable. 

Interim  alimony  runs  from  the  time  of  the  service  of  the  Mil,  if  there 
has  been  no  want  of  diligence  on  the  plaintiff's  part  in  making  the 
application. 

[Chambers,  September,  1871.] 

This  was  an  application  for  the  payment  of  interim 
alimony,  and  the  question  arose  upon  the  frame  of  the 
order  as  to  the  period  from  which  the  same  was  properly 
chargeable. 

Judgment.  BOYD,    MASTER  IN  ORDINARY,  sitting   for  the 

Referee,  made  the  following  note  of  the  practice  : — 

In  England  the  old  practice  was  to  award  interim 
alimony  from  the  return  of  the  citation,  unless  under 
special  circumstances,  when  it  might  be  ordered  to 
run  from  the  issue  of  the  process.  Bain  v.  Bain  (6), 
Loveden  v.  Loveden  (c).  The  Court  acts  upon  this : 
whether  or  not  the  wife  is  able  to  obtain  subsistence  on 
the  credit  of  the  husband  }  If  there  has  been  diligence  on 
.  the  part  of  the  wife  in  the  conduct  of  the  suit,  that  is  a  reason 
for  giving  alimony  from  the  earliest  period  possible  in 
the  suit.  Harris  v.  Harris  (d),  where  it  was  ordered  that 
alimony  should  commence  from  the  return  of  the  citation, 
and  that  the  amount  of  all  debts  which  the  wife  had 
incurred  since  that  time  should  be  deducted.    In  Soules 

(a)  29  L.  J.  Mat.  123.  {b)  2  Add.  253,  1  829. 

(c)  1  Phill.  208,  1810.  {d)  1  Hagg.  Ecc,  R.  352. 
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V.  Soules  {a)  the  Vice  Chancellor  seems  to  think  that  1871. 
interim  alimony  should  not  be  ordered  to  commence  prior 
to  date  of  decree  by  which  it  is  allowed,  citing  Rees  v. 
Rees  (h),  but  this  was  where  there  had  been  great  delay 
in  the  application  by  the  wife.  From  the  return  of  the 
citation  it;  is  held  there  is  a  Us  pendens.  Sherwood  v. 
Ka^/.  So  in  our  practice  it  is  clear  that  there  is  Us 
pendens  when  the  bill  is  served,  if  not  when  bill  is  filed. 
Let  alimony  run  from  date  of  service  of  bill.  See 
Nicholson  v.  Nicholson  (c). 


Harvey  v.  Davidson. 

Dismissing  bill. 

After  the  twelve  weeks  allowed  for  the  service  of  a  bill  of  complaint, 
if  the  same  has  not  been  served,  the  defendant  is  entitled  to  an  order  , 
to  dismiss,  unless  the  plaintiff  shews  such  excuse  for  the  delay  in 
effecting  service  as  would  justify  an  order  allowing  service  notwith- 
standing the  lapse  of  time. 

[October  2,  1871.] 

Mr.  Paterson  moved  to  dismiss.  The  bill  had  been 
filed  upwards  of  twelve  weeks  and  a  lis  pendens  regis- 
tered against  the  defendant's  lands. 

Mr.  Arnoldi,  contra. 

Mr.  Taylor,  Referee  in  Chambers. — When  a  judgment, 
defendant  moves,  after  the  twelve  weeks,  to  discharge  a 
bill  on  the  ground  that  it  has  not  been  served  upon  him, 
but  a  Us  pendens  has  been  registered  against  his  lands, 
the  application  should  be  granted,  unless  the  plaintiff 
can  shew  such  an  excuse  for  the  delay  in  effecting  ser- 
vice as  would  justify  an  order  allowing  the  service,  if  the 
bill  were  now  served.    To  hold  otherwise  and  refuse  the 

(a)  3  Grant  116.  (6;  3  Phill.  392. 

(c)  31  L.  J.  Mat.  Ca.  165. 
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1871.  application  would  have  this  effect,  the  plaintiff  could  not 
' — proceed  any  further  with  this  suit,  because  even  if  he 

Harvey     c  .  > 

V.      served  the  bill  now,  he  could  not  get  the  service  all(Jwed 

Davidson. 

under  General  Order  96,  and  the  defendant  would  be 
left  with  a  certificate  of  lis  pendens  registered  against 
his  lands,  and  no  means  of  getting  it  removed. 

I  think  it  is  not  assuming  too  much  against  the  plain- 
tiff to  assume  that  on  this  motion  to  dismiss  his  bill, 
he  has  offered  the  best  excuse  for  his  delay  which  he  can 
offer.  The  excuse  offered  seems  wholly  insufficient.  The 
diflficulty  in  finding  some  papers  necessary  for  the 
further  prosecution  of  the  suit,  might  be  a  ground  for 
asking  to  postpone  a  hearing,  but  is  no  excuse  for  not 
serving  the  bill.  Besides  this  is  the  second  bill  filed  by 
this  plaintiff  against  the  defendants  for  the  same  matter. 
The  first  bill  I  dismissed  for  want  of  prosecution  in  June 
last,  a  few  days  before  the  filing  of  the  present  one.  It 
Judgment.  IS  Said  ihcrc  is  no  evidence  of  the  former  suit  before  me 
on  the  present  motion,  but  I  cannot  shut  my  eyes  to  the 
fact  that  I  myself  discharged  the  former  bill.  At  all 
events  I  can,  at  any  time,  inform  myself  of  a  fact  which 
appears  by  the  records  of  the  Court.  Ostrander  v. 
Ostrander  {a).    I  therefore  dismiss  the  bill  with  costs. 

This  case  was  appealed,  and  the  appeal  heard  before 
Strong,  V.  C,  who  affirmed  the  Referee's  decision. 


(a)  3  Cham.  R.  50. 
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1871. 

Kerr  v.  FiNLArsoN.  ^ — 

Amending  after  replication. 

Although  the  Court  may,  at  any  time,  under  proper  circumstances, 
permit  an  amendment  of  the  bill  in  furtherance  of  justice,  and  upon 
such  terms  as  it  may  think  fit  to  impose,  nevertheless,  to  obtain 
such  indulgence,  the  plaintiff  must  satisfy  the  court  by  affidavit  of 
the  cause  of  the  delay,  and  that  due  diligence  has  been  used  in  the 
prosecution  of  the  suit. 

[October  20,  1871.] 

Mr.  Taylor,  Referee  in  Chambers. — The  English 
Orders  relating  to  the  amendment  of  bills,  seem  to  place 
a  narrower  limit  on  the  power  of  the  Court  to  permit 
amendments  than  our  Orders  do.  The  English  Consoli- 
dated Order  9,  sec.  14,  sajs,  that  a  special  order  to  amend 
shall  not  be  permitted  without  an  affidavit,  that  the 
draft  of  the  proposed  amendment  has  been  settled,  ap- 
proved, and  signed  by  counsel ;  and  that  the  amendment 
is  not  intended  for  the  purpose  of  delay  or  vexation,  but 
because  it  is  considered  material  to  the  case  of  the  plain- 
tiff.  The  15th  rule,  which  provides  for  applications 
after  the  plaintiff  has  filed,  or  undertaken  to  file  replica- 
tion, or  after  the  expiration  of  four  weeks  from  the 
time  when  the  last  answer  was  held  sufficient,  requires  a 
further  affidavit,  shewing  that  the  matter  of  the  pro- 
posed amendment  is  material  and  could  not  with  reason- 
able diligence  have  been  sooner  introduced  into  the  bill. 
Kule  16  requires  these  affidavits  to  be  made  by  the 
plaintiff  and  his  solicitor,  or  by  the  solicitor  alone,  in 
case  the  plaintiff  from  being  abroad,  or  otherwise,  can 
not  join.  ^         ■  ■ 

Consolidated  Order  344  of  our  own  Court,  provides 
that  where  a  suit  is  defective  from  some  imperfection  in 
the  bill,  and  not  in  consequence  of  an  event  arising  sub- 
sequent to  its  institution,  the  Court  may,  at  any  time, 
permit  an  ametidment  of  the  bill  in  furtherance  of  jus- 
tice, and  on  such  terms  as  it  thinks  proper  ;   the  order 
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1871.  to  be  applied  for  by  motion  upon  notice.  And  Order  346 
^""^^"^  says,  the  Court  must  be  satisfied  by  affidavit,  or  other- 
V.      wise,  of  the  truth  of  the  proposed  amendment,  and  of  the 

Finlayson.  '  .  ....  ,  ,  .  , 

propriety  of  permitting  it  to  be  made  at  the  particular 
stage  of  the  cause  under  all  the  circumstances.  It  has 
always  been  usual,  and  properly  so,  to  require,  where 
the  application  is  made  after  the  expiration  of  the  four 
weeks,  an  affidavit  accounting  for  the  delay,  and  shewing 
due  dilligence  in  the  prosecution  of  the  suit.  Here 
there  is  no  such  affidavit,  all  that  the  solicitor  swears  to 
is,  that  he  was  not  aware  of  the  facts  which  render  the 
amendment  necessary  until  the  examination  of  the  de- 
fendant. Now  the  replication  was  filed  on  the  9th  of 
September,  so  the  answers  of  the  defendants  must  have 
been  in  for  some  time  bef9re,  but  the  defendant  was  not 
examined  until  the  20th  of  October,  four  days  after  the 
last  day  for  setting  down  the  cause  for  hearing  at  the 
place  where  the  venue  was  laid.  No  reason  is  given 
Judgment,  why  he  was  not  examined  sooner. 

The  amendments  proposed  are  material.  The  bill 
was  filed  originally  by  the  plaintifi*s  as  judgment 
creditors  of  the  defendant  H.  M.  Finlayson,  seeking  to 
set  aside  as  fraudulent,  the  conveyances  by  which  cer- 
tain lands,  alleged  to  be  his  property,  had  been  conveyed 
to  his  wife.  The  object  of  the  amendment  is  to  allege 
the  sale  by  the  wife  of  some  of  the  lands,  the  taking  by 
her  of  mortgages  for  the  purchase  money,  to  add  as  a 
party  one  Jackson,  to  whom  the  mortgages  have  been 
assigned,  as  security  for  future  advances,  and  to  pray 
that  the  plaintiffs  may  be  paid  their  debt  out  of  the 
moneys  payable  under  these  mortgages,  after  satisfying 
the  advances  made  by  Jackson. 

As  the  evidence  now  stands,  the  application  cannot 
succeed,  but  I  think  I  should  give  the.^plaintiffs  an  oppor- 
tunity of  shewing  if  they  can,  that  these  amendments 
could  not  with  reasonable  dilige^ce  have  been  introduced 
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into  the  bill  sooner.  In  Cham'pneys  v.  BucTian  (a),  1871. 
a  plaintiff  was  allowed  to  amend  after  the  replication 
had  been  filed  a  whole  year,  and  he  had  during  all  that 
time  under  his  own  control  the  means  of  obtaining 
the  information  necessary  for  the  purpose  of  amend- 
ing. The  affidavit  should  detail  the  circumstances 
upon  which  the  plaintiffs  rely,  as  accounting  for  their 
delay. — Attorney  Q-eneral  v.  Corporation  of  London  (h). 

The  motion  may  stand  over  for  this  purpose  for  four 
days  ;  and  a  copy  of  the  affidavit  proposed  to  be  used, 
should  be  given  to  the  defendant's  solicitor  in  two 
days. 


If  the  plaintiffs  decline  to  furnish  such  an  affidavit, 
or  cannot  furnish  a  satisfactory  one,  the  motion  must  be 
refused  with  costs. 


Judgment. 


Re  Baker — Bray's  Claim. 

Insolvent  Act — Double  proof. 

The  doctrine  against  double  proof  applies  only  when  both  estates  are 
being  administered  in  insolvency. 

A  creditor  who  has  proved  in  insolvency  upon  a  promissory  note 
made  by  an  insolvent  firm,  can  prove  as  a  creditor  in  an  administra- 
tion suit  against  one  of  the  parties  deceased  who  has  separately 
endorsed  the  note. 

[December  8,  1871.] 

Bray,  the  claimant,  held  notes  made  by  Dawharn  ^ 
Co.,  and  endorsed  by  Baker,  a  member  of  that  firm. 
Baker  died,  and  his  estate  was  being  administered  in 
Chancery  by  his  widow,  his  executrix.  Dawharn  ^  Co, 
went  into  insolvency,  and  Bray  proved  his  claim  upon 
the  notes  in  the  proceedings  in  insolvency.  He  then 
came  in  as  a  creditor  to  the  firm  in  the  administration 


(a)  3  Drew  5. 


(6)  13  Beav.  313. 
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1871.  suit,  and  it  was  objected  that  he  had  elected  to  proceed 
^J^J^  against"  the  joint  estate  of  the  parties. 

Gr.  Wood,  for  Bray, 

Snelling  and  Keefer,  contra. 

Mr.  Boyd,  Master  in  Ordinary. — Both  parties 
cited  and  relied  upon  the  decision  of  the  Court  of  Queen's 
Bench  in  Be  Chaff ey  (a) ;  but  it  was  not  very  much 
help  to  a  solution  of  the  question  discussed  on  this 
claim.  That  decision  was  upon  the  effect  of  certain 
clauses  of  the  Insolvent  Act  of  1864.  The  facts  were, 
that  a  partnership  firm  made  a  promissory  note,  which 
was  endorsed  by  one  of  the  partners  to  a  creditor. 
The  firm  and  the  partner  both  became  insolvent,  and 
their  joint  and  several  estates  were  being  administered 
in  the  Insolvent  Court.  It  was  held  that  the  endorse- 
judgment.  mcut  of  the  partner  was  a  security  for  the  payment  of 
the  creditor's  claim,  but  not  a  security  from  the  insol- 
vent firm  or  from  the  estate  of  that  firm  within  the 
meaning  of  sec.  5,  sub-sec.  5,  of  that  Act ;  conse- 
quently that  that  Act  did  not  require  the  creditor 
proving  on  the  partnership  estate  to  put  a  value  on  this 
endorsement.  In  truth  the  case  was  not  within  the  Act 
at  all,  but  was  governed  by  the  general  law  as  to  secu- 
rities held  by  a  creditor,  viz.,  that  he  can  prove  against 
the  bankrupt  estate,  retaining  his  security.  Then  the 
decision  goes  one  step  further — that  if  the  partner's 
estate  is  in  insolvency,  the  creditor  retaining  his  security 
cannot  rank  upon  the  partner's  separate  estate  as  well 
as  upon  the  joint  estate  of  the  partnership. 

The  case  before  me  was  argued  as  if  the  question 
arose  entirely  under  the  Insolvent  Act  of  1869.  As- 
suming this  for  the  moment,  then  section  60  of  that  Act 


(a)  30  U.  C.  Q.  B.  64. 
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supplies  words  sufficient  to  include  the  indorsement  of  1871. 
an  insolvent  partner,  i.e.^  one  who  has  been  made  an  ^"'"^'^^ 
insolvent  under  the  Act,  not  merely  a  person  unable  to 
pay  his  debts  in  full — one  of  an  insolvent  firm,  under 
the  foregoing  state  of  facts,  within  the  securities  which 
are  to  be  valued  and  dealt  with  by  the  Insolvent  Court. 
In  this  view  the  question  should  have  been  raised  before 
the  Insolvent  Court  when  Bray  proved  his  claim  there. 
But  here  the  partner  who  indorsed  is  dead,  and  his 
estate  is  being  administered,  not  in  insolvency,  but  by 
the  Court  of  Chancery,  and  the  special  provisions  of  the 
Insolvent  Act  do  not  apply  to  the  case.  The  rights  of 
the  creditors  proving  claims  in  this  office  are  to  be 
measured  by  the  extent  of  their  rights  if  they  had  been 
suing  at  law  the  executrix  of  the  partner  on  his  indorse- 
ment, after  proving  upon  the  partnership  estate  in  insol- 
vency, such  proceedings  in  insolvency  being  instituted 
after  the  partner's  death.  Now,  supposing  Bray  had 
been  suing  the  executrix  on  her  husband's  endorsement,  judgment. 
I  know  of  no  defence  at  law  which  she  could  set  up : 
see  per  Mansfield,  C.  J.,  in  Heath  v.  Hall  (a). 

The  rule  laid  down  by  Lord  Lyndhurst,  in  In  re 
Plumner  (5),  applies  here  :  "  If  the  creditor  of  a  bank- 
rupt holds  a  security  on  fart  of  the  bankrupt's  estate, 
he  is  not  entitled  to  prove  his  debt  under  the  com- 
mission without  giving  up  or  realizing  his  security. 
But  if  he  has  a  security  on  the  estate  of  a  third  person, 
that  principle  does  not  apply;  he  is  in  that  case  entitled 
to  prove  for  the  whole  amount  of  his  debt,  and  also  to 
realize  the  security,  provided  he  does  not  altogether 
receive  more  than  twenty  shillings  in  the  pound."  Now, 
here  the  insolvent  firm  of  Dawharn  ^  Co.  are  the 
makers,  and  Baker,  the  deceased  partner  of  that  firm, 
is  the  indorser  ;  the  claim  of  Bray  is  against  the  exe- 
cutrix of  the  indorser,  clearly  a  third  party  as  regards 


(a)  8  Taunt.  328. 


{b)  1  Phil.  69. 


502 


CHANCERY  CHAMBERS  REPORTS. 


1871.   the  partnership  estate  in  insolvency.    This  is  the  opi- 
'^^^y^  nion  of  the  Court  in  Be  Chaffey  (a),  though  not  neces- 
sary  in  that  case  for  the  decision  of  the  appeal.  See 
also  In  re  Shavpe  (5),  and  Beasley  v.  Beasley  {e). 

My  conclusion  is,  that  the  creditor  is  entitled  to 
prove  for  his  full  claim,  and  that  my  duty  is  to  report 
the  circumstances  specially  to  the  Court,  that  they,  on 
further  directions,  may  impose  any  conditions  that  they 
think  advisable  upon  this  creditor,  in  view  of  his  proving 
on  the  Dawharn  estate  in  insolvency. 

As  to  the  mere  right  to  prove  without  being  obliged 
to  elect,  I  may  remark  that  even  in  Bankruptcy  it  is 
held  that  a  joint  and  separate  creditor  ought  to  prove 
against  both  estates,  but  elect  which  he  will  be  paid  out 
of  before  he  takes^'a  dividend :  Ex  jparte  Bentley  (d). 

Judgment.  ^asc  of  Hx  parte  Thornton  (e),  a  note  of  which 

Mr.  Snelling  very  properly  handed  me,  though  it 
makes  against  his  contention,  is  quite  in  point,  and 
confirms  the  view  I  have  taken,  as  it  establishes  the 
principle  that  the  doctrine  against  double  proof  applies 
only  when  both  estates  are  being  administered  in  Bank- 
ruptcy. I  also  refer  to  Ex  parte  Baureman  (/),  Ex 
parte  Stanhorough  {g). 


(a)  Page  70. 
(c)  1  Atk.  97. 
(0  3  DeG.  &  J.  454. 
{g)  5  Madd.  89. 


{b)  20  U.  C.  C.  P.  82. 
(d)  2  Cox.  218. 
(/)Mont.  &  Ch.  673. 
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PRINCIPAL  MATTERS. 


ABSTRACT  OF  TITLE. 
See  "  Orders,"  2. 

ACT  29  VIC,  CH.  28,  SEC.  33. 

See  "  Properly  and  Trusts  Act." 

ADMINISTRATION  AND  ADMINISTRATION  SUITS. 

1.  Where  an  order  for  administration  had  been  granted  to  a 
devisee  who  was  also  a  creditor  of  the  estate  to  a  large  amount, 
but  did  not  state  that  fact  when  applying  for  administration, 
his  silence  as  to  it  was  considered  a  ground  for  sustaining  an 
order  transferring  the  conduct  of  the  proceedings  under  the 
reference  to  another  party  interested  under  the  will. 

2.  No  oi\e  has  a  special  right  to  the  conduct  of  proceedings 
in  the  M-aster's  office  upon  a  reference  under  an  administration 
order,  but  ceteris  paribus  it  will  be  committed  to  those  who  have 
the  greatest  interest  in  conducting  them  properly  and  economi- 
cally. 

Perrin  v.  Perrin,  452. 

3.  fn  a  suit  by  a  creditor  for  the  administration  of  his  de- 
ceased debtor's  estate,  any  party  beneficially  interested  in  the 
estate  may  apply  to  stay  proceedings  on  payment  of  the 
creditor's  claim  and  costs,  The  right  to  do  so  is  not  confined 
to  the  personal  representative.  . 

Fitten  v.  Dawson^  461. 

4.  The  control  of  the  Court  ceases  witli  the  death  of  the 
lunatic,  and  an  order  for  the  distribution  of  a  lunatic's  estate 
will  not  be  made  under  proceedings  in  lunacy. 

Under  such  circumstances  the  committee  of  a  lunatic  took 
under  authority  of  the  Court  proceedings  for  the  administration 
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of  the  estate  of  a  deceased  lunatic,  by  applying  for  an  adminis- 
tration order,  which  was  granted  ;  the  proceedings  being 
directed  to  be  as  inexpensive  as  possible. 

Re  Brillinger,  290. 

5.  Held,  that  a  suit  against  an  administrator  by  a  person  en- 
titled to  a  legacy  or  distributive  share  of  the  estate  cannot  be 
brought  before  the  expiry  of  a  year  after  the  death  of  the 
intestate. 

Slater  v.  Slater,  1. 

6.  Under  an  administration  decree,  a  creditor  claimed  by 
virtue  of  a  partnership  with  the  testator.  It  was  objected  that 
the  establishment  of  his  claims  involved  taking  the  partnership 
accounts,  and  they  could  not  be  gone  into  under  the  decree. 
The  Master  held  that  the  claim  could  be  entertained,  and 
directed  that  a  third  parly  to  the  partnership  who  was  a 
stranger  to  the  suit  should  be  served  with  an  ofHce-copy  decree, 
and  notified  of  the  proceedings  to  take  the  partnership  accounts. 

Kline  v.  Kline,  187. 

7.  Where,  on  an  application  for  an  administration  order,  the 
fact  of  the  defendant  being  administrator  is  not  disputed,  and 
the  plaintiff  has  filed  an  affidavit  that  he  is  administrator,  it  is 
not  necessary  to  give  further  evidence  of  the  fact,  or  to  produce 
the  letters  of  administration,  or  a  copy  thereof. 

Re  Bell.— Bell  v.  Bell,  397. 

8.  Where  an  administrator  by  bis  accounts  admitted  in  his 
hands  $112,  the  Court  refused  a  motion  for  payment  of  that 
amount  into  Court  pending  the  reference. 

Collins  V.  Orme,  70. 

ADMINISTRATION  DECREE. 
See  "  Administration,"  6. 


ADMINISTRATION  ORDER. 

See  "  Administration,"  7 


AFFIDAVITS. 

1.  An  affidavit,  in  answer  to  affidavits  filed  in  reply,  filed 
after  an  enlargement  of  the  motion,  was  held  regularly  filed, 
and  allowed  to  be  read,  the  Court  ofliering  to  give  the  other 
party  time  to  reply  to  it,  if  he  required  to  do  so. 

Dewar  v.  Sparling,  224, 
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2.  On  an  application  for  leave  to  appeal  from  the  Court  of 
Chancpry  to  the  Court  of  Error  and  Appeal,  the  proceedings 
were  held  to  be  rightly  styled  as  in  the  Court  of  Chancery, 
although  security  for  appealing  had  been  perfected. 

Taylor  v.  Webb,  33. 

3.  An  affidavit  sworn  before  a  commissioner  for  taking  affi- 
davits in  the  English  Court  of  Chancery,  at  Glasgow,  was  held 
to  be  insufficiently  sworn, 

McEwan  v.  Boulton,  63. 

4.  The  affidavit  on  production  is  a  substitute  for  discovery 
on  interrogatories,  and  a  party  is  entitled  to  such  discovery  up 
to  the  latest  possible  date. 

Where  an  affidavit  had  been  sworn  before  the  service  of  an 
order  to  produce,  it  was  held  to  be  irregular  and  insufficient, 
and  a  new  and  better  affidavit  ordered  to  be  filed. 

Kennedy  v.  Royal  Insurance  Co.,  489. 


ALIMONY. 

1.  On  an  application  for  interim  alimony,  the  validity  of  the 
alleged  marriage  cannot  be  tried.  If  a  marriage  de  facto  is 
proved,  it  is  sufficient. 

But  to  obtain  an  order  for  interim  alimony,  the  plaintiff  must 
shew  she  is  in  want  of  means  of  support. 

When  the  parties  had  been  living  separate  for  four  years, 
and  the  wife  did  not  allege  she  was  in  want  of  means  of  sup- 
port, and  the  husband  swore  she  was  in  better  circumstances 
than  he  was,  an  order  was  refused. 

Bradley  v.  Bradley,  329. 

2.  Where  in  an  alimony  case,  no  one  appearing  for  the  de- 
fendant, an  order  had  been  made  for  interim  alimony  for  the 
amount  endorsed  on  the  bill,  which  the  defendant  considered 
excessive  ;  on  a  motion  by  him  to  set  the  order  aside,  a  refer- 
ence was  directed  on  payment  of  the  costs  (cZim  cosis)  of  the 
application. 

Hooper  v.  Hooper,  114. 

3.  Interim  alimony  runs  from  the  time-of  the  service  of  the 
bill,  if  there  has  been  no  want  of  diligence  on  the  plaintiff's 
part  in  making  the  application. 

Howe  V.  Howe,  494. 
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AMENDING. 
[amending  decree.] 

1.  A  motion  to  amend  a  decree  in  which  the  pleadings  and 
evidence  or  anything  beyond  the  judgment  and  decree  have  to 
be  looked  at,  must  be  presented  in  Court,  and  not  in  Chambers. 

Under  Order  562,  the  Referee  will  order  such  matters  only 
as  can  regularly  be  brought  on  .before  him  in  Chambers  to  be 
heard  before  a  Judge,  it  he  thinks  it  proper.  Where  on  a 
petition  to  amend  a  decree  the  petitioner  askod  in  the  alterna- 
tive for  a  rehearing  and  that  the  Referee  would  adjourn  that 
part  of  the  application  to  be  heard  before  a  Judge,  the  Referee 
held  it  to  be  beyond  his  jurisdiction,  and  dismissed  the  petition 
with  costs. 

Lapp  V.  Lapp,  234. 

'  A  consent  decree  may  be  amended  on  petition,  if  it  is  shewn 
that  it  contains  terms  which  were  not  consented  to. 

Merchants'  Bank  v.  Grant,  64. 

[amending  bill."] 

2.  An  order  to  amend  taken  out  pending  a  demurrer,  with- 
out providing  for  the  costs  of  the  demurrer,  was  held  to  be 
irregular. 

Lowe  V.  Campbell,  97. 

3.  Where  an  order  giving  leave  to  amend,  has  been  granted 
without  limiting  the  time  in  which  the  amendments  are  to  be 
made,  such  amendments  should  be  made  within  fourteen  days 
from  the  date  of  the  granting  of  the  order;  where  circum- 
stances prevented  this  being  done,  and  no  order  dismissing  the 
bill  in  the  alternative  of  it  not  being  done,  was  embodied  in 
the  other  granting  the  leave  to  amend,  the  Referee  held  it  to 
be  competent  to  the  Court  to  grant  further  time  for  amending, 
even  on  an  application  made  after  the  fourteen  days  have  ex- 
pired, if  a  proper  case  was  made  out  for  it. 

McMurray  v.  Grand  Trunk  Railway  Co.,  306. 

4.  Amending  a  bill  does  not  necessarily  give  a  defendant 
who  has  answered  the  original  bill,  fresh  time  to  answer. 

Where  amendments  had  been  made  by  adding  parties,  and 
not  affecting  the  original  defendant  who  had  answered  an  ap- 
plication by  such  defendant,  to  take  the  replication  ofi  the 
files  and  strike  the  cause  out  of  the  hearing  list,  because  he 
had  not  had  time  to  answer,  was  refused. 

Carter  v.  Adams,  57. 
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5.  Although  the  Court  may,  at  any  time,  under  proper 
circumstances,  permit  an  amendment  of  the  bill  in  furtherance 
of  justice,  and  upon  such  terms  as  it  may  think  fit  to  impose, 
nevertheless  to  obtain  such  indulgence,  the  plaintiff  must 
satisfy  the  Court  by  affidavit  of  the  cause  of  the  delay,  and 
that  due  diligence  has  been  used  in  the  prosecution  of  the  suit. 

Kerr  v.  Finlayson,  497. 

ANSWERING. 

[neglecting  to  give  notice  of.] 

1.  Where  a  defendant's  solicitor  files  an  answer  but  neglects 
to  give  notice  thereof,  the  Court  will  not  order  it  to  be  taken 
off  the  files,  but  will  extend  to  the  plaintiff  the  time  for  taking 
the  next  step  in  the  cause,  by  such  time  as  has  been  lost  by 
the  neglect  in  giving  notice. 

Parker  v.  Brown,  354.  ^ 

[filing  without  corporate  seal.] 

2.  There  is  no  authority  for  allowing  a  corporation  to  file  an 
answer  without  seal,  except  by  consent, 

Where  a  stay  of  proceedings  was  asked  to  enable  the  defen- 
dants to  apply  at  law  for  a  mandamus  to  compel  the  head  of 
the  corporation  to  affix  the  corporate  seal  to  the  answer,  but  it 
was  not  shewn  that  the  majority  of  the  shareholders  approved 
of  the  answer;  the  application  was  refused  with  costs. 

Gildersleeve  v.  Wolfe  Island  Railway  and  Canal 

Company,  358. 

[leave  to  answer  after  time  expired.] 

8.  The  Court  is  loath  to  debar  a  defendant  from  answering, 
when  he  shews  he  has  a  good  defence  on  the  merits,  and  that 
to  refuse  would  or  might  amount  to  a  denial  of  justice.  Leave 
was  granted  to  a  defendant  to  answer  under  such  circumstances 
even  after  considerable  delay  on  his  part,  he  being  put  on 
lerms  as  to  costs,  going  to  hearing,  and  otherwise. 

Ritchie  v.  Gilbert,  377. 


APPEALING. 

[from  the  referee.] 

i.  On  an  appeal  from  the  Referee  the  case  will  be  confined 
strictly  to  that  made  on  the  original  motion,  and  only  such 
pleadings  or  other  documents  as  were  then  read  will  be  allowed 
to  be  used. 
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The  Court  will  inform  itself  of  what  these  were,  and  take 
notice  of  its  own  records  and  proceedings  when  it  becomes 
necessary. 

When  a  question  arose  as  to  what  pleadings  had  been  read 
on  a  motion,  the  Court  sent  for  the  Referee's  notes,  and  was 
guided  by  them. 

Perrin  v.  Perrin,  452. 

2.  The  fourteen  days  in  which  a  party  must  bring  on  an 
appeal  from  an  order  made  in  Chambers,  count  from  the  enter- 
ing of  the  order,. not  from  its  date. 

Harvey  v.  Boomer,  11. 

[on  a  question  of  discretion.] 

3.  There  is  no  appeal  from  a  decision  on  a  question  which 
is  by  the  practice  purely  within  the  discretion  of  the  Judge. 

Chard  V.  Meyers,  120. 

[from  the  master.] 

4.  An  appeal  from  a  Master  was  allowed  after  an  interval 
of  six  months  (the  long  vacation  inter^^ening)  when  it  was  con- 
sidered that  the  interests  of  justice  warranted  it. 

lb.,  120. 

5.  Held,  overruling  McQueen  v.  McQueen,  ante  Vol.  11. ,  page 
471,  that  on  an  application  for  leave  to  appeal  from  the 
Master's  report,  besides  accounting  for  the  delay,  it  is  neces- 
sary that  the  party  appealing  should  make  out  a  pnmd  facie 
case  for  appeal. 

Dickson  v.  Avery,  222. 

6.  An  order  of  Court  dismissing  an  appeal  from  the  Master, 
was  held  to  be  an  interlocutory  order,  and  it  was  held  that  an 
appeal  against  the  same  should  have  been  brought  within  six 
months. 

Brigham  v.  Smith,  313. 

7.  The  present  practice  of  the  Court,  as  established  by 
decisions,  limits  the  time  for  appealing  to  a  year  from  the  date 
of  the  original  decree,  where  a  cause  has  been  re-heard  and 
afterwards  carried  to  the  Court  of  Appeal ;  but  the  fact  of  an 

•  application  to  extend  the  time  for  appealing  being  made  before 
the  expiry  of  a  year  from  the  decree  on  rehearing,  was  looked 
on  as  furnishing  cogent  reason  for  a  liberal  exercise  of  the 
discretion  vested  in  the  Court  to  extend  the  time,  and  the  time 
extended  accordingly. 

Tyler  v.  Webb,  33. 
See    Leave  to  Appeal." 
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ASSIGNMENT. 
See  ^«  Title." 

CERTIFICATE. 
See '^auieting  Titles." 

CHANGING  VENUE. 

1.  In  a  bill  relating  to  property  in  Toronto,  there  not  being 
sufficient  time  to  get  the  cause  down  for  hearing  at  the  next 
ensuing  Toronto  Sittings,  the  venue  was  laid  at  Whitby  with 
a  view  to  bringing  the  case  to  a  hearing  at  the  ensuing  sittings 
there  ;  after  answers  the  defendants  moved  to  change  ihe  venue 
to  Toronto,  and  filed  affidavits  stating  that  some  of  their  wit- 
nesses were  out  of  the  jurisdiction,  and  the  evidence  of  such 
witnesses  could  not  be  procured  in  time  :  that  others  were 
resident  in  Toronto  engaged  on  defendants'  railway  there,  and 
their  attendance  at  Whitby  would  interfere  with  the  working 
of  the  railway  at  Toronto.  The  court  granted  the  motion  on 
the  defendants'  undertaking  to  abide  by  such  order  as  the 
Court  might  make  as  to  any  damages  which  the  delay  caused 
by  change  of  venue  would  occasion. 

McMurray  v.  Grand  Trunk  Railway  Co.,  133. 

2.  Under  an  order  to  amend  obtained  on  praecipe,  a  change 
in  the  venue  laid  in  the  bill  cannot  be  made. 

A  cause  set  down  for  hearing  at  the  county  town  named  in 
the  amendments,  was  ordered  to  be  struck  out  of  the  list. 

Frietsch  v.  Winkler,  109. 

3.  The  court  will  not  change  the  venue  merely  to  enable  a 
plaintiff  to  speed  his  cause,  the  more  especially  if  the  plaintiff 
has  himself  been  guilty  of  delay  in  proceeding. 

James  v.  James,  58. 

4.  A  party  making  affidavit  for  the  purpose  of  moving  to 
change  the  venue,  and  stating  that  certain  parties  are  material 
and  necessary  witnesses,  is  not  bound  on  cross-examination  to 
state  what  evidence  he  expects  from  such  witnesses,  or  to  state 
facts  tending  to  test  the  materiality  of  the  proposed  evidence. 

Grombie  v.  Bell,  195. 

CHILD,  CUSTODY  OF. 

The  Court  has  an  absolute  right  in  its  discretion  to  give  t^ie 
custody  of  a  child  under  twelve  years  of  age  to  the  mother. 
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The  Court  exercised  this  right  where  the  only  evidence  that 
the  parents  were  living  apart  through  the  fault  of  the  husband, 
was  the  evidence  of  the  wife ;  holdings  that  the  Court  might, 
in  its  discretion,  in  the  interest  of  the  child,  direct  the  custody 
to  be  given  to  the  mother  in  cases  where  the  cause  of  her 
living  apart  is,  on  her  own  statement,  justifiable;  and  the 
Judge  is  not  prepared  to  say  that  he  disbelieves  such  state- 
ment. 

Re  Davis,  277. 

COMPENSATION. 

See  "Sale,"  5. 
CONTEMPT. 

When  a  party  has  been  committed  for  not  bringing  in 
accounts,  and  it  is  shewn  by  certificate  that  the  accounts  have 
since  been  brought  in,  it  cannot  be  urged  on  a  motion  for  his 
discharge  that  the  accounts  are  insufficient. 

Nor  will  the  payment  of  costs  be  made  a  condition  prece- 
dent to  his  discharge. 

Clark  V.  Clark,  67. 


COSTS. 

1.  Although  the  Court  will  interfere  and  order  a  retaxation 
of  costs,  even  after  a  judgment  has  been  obtained  for  them, 
when  the  overcharges  are  gross  and  excessive  ;  yet  a  client 
must  come  promptly,  more  especially  when  the  relationship  of 
solicitor  and  client  has  ceased  to  exist,  to  obtain  such  relief; 
and  it  will  not  be  granted  if  the  amount  overpaid  is  small. 

Re  Scott — Scott  V.  Burnham,  467. 

2.  Where  the  alleged  excess  overpaid  was  only  $15,  making 
about  one-twelftli  of  the  whole  bill,  and  the  application  was 
not  made  until  after  great  delay;  the  Referee  refused  an  order 
for  retaxation,  and  the  decision  was  upheld  on  appeal. 

467. 

3.  The  rule  of  this  Court,  that  when  the  subject  matter  of  a 
suit  is  settled  by  defendant  before  decree,  the  question  of  costs 
cannot  be  disposed  of  on  a  summary  application  by  plaintifl', 
unless  the  defendant  consents,  applies  to  mortgage  suits. 

4.  A  defendant  in  such  a  case  may  insist  on  the  suit  going 
to  hearing,  as  there  may  be  grounds  on  which  he  may  be 
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relieved  from  costs.  Where  under  such  circumstances  the 
Referee  refused  an  application  by  plaintiff  for  the  payment  by 
defendant  of  the  costs  of  the  suit,  an  appeal  from  such  order 
was  dismissed  with  costs. 

McLean  v.  Cross,  432. 

5.  Where  a  bill  had  been  filed  on  a  mortgage  on  which  only 
a  small  sum  for  interest  had  become  due  two  days  previously, 
and  the  defendant's  solicitor  had  called  at  the  plaintiff's 
solicitor's  office  and  left  word  that  he  was  ready  to  pay  the 
money;  the  Court  refused  the  plaintiff  his  costs,  and  held  the 
bill  was  unnecessarily  and  improperly  filed. 

Ih.  432. 

6.  Certain  funds  had  come  to  the  hands  of  an  official 
assignee,  but  were  payable  to  encumbrancers  under  claims 
arising  before  the  insolvency;  the  judge  in  insolvency  had 
ordered  certain  costs  of  the  insolvent  to  be  paid  thereout. 
On  appeal  such  order  was  reversed,  the  Court  holding  that  the 
11th  section  of  the  Insolvent  Act  of  1864  applies  only  to  assets 
which' belong  to  the  insolvent  beneficially. 

Re  Stewart,  95. 

7.  Where  on  an  application  by  a  solicitor  for  a  taxation  of 
his  bill  of  costs  the  client  disputed  the  retainer  as  to  the  whole 
bill  and  also  set  up  the  Statute  of  Frauds,  it  was  held  that  the 
Court  had  jurisdiction  to  refer  these  defences  to  the  Master. 

8.  An  order  of  course  for  the  taxation  of  costs  is  not  to  be 
discharged  for  the  omission  therefrom  of  any  reference  to 
defences  of  which  the  petitioners  had  no  previous  intimation. 

Re  Bacon,  79. 

9.  When  a  party  unnecessarily .  served  with  a  notice  of 
motion  appears  thereon,  he  will  be  allowed  his  costs. 

Robertson  v.  Grant,  831. 

Note. — This  was  decided  on  the  authority  of  Clark  v.  Simpson,  L,  R. 
6  Eq.  336,  which  has  since  been  overruled. 

10.  A  plaintiff  amending  his  bill  after  service  of  a  demurrer, 
and  before  the  same  has  been  set  down  for  argument,  although 
after  a  longer  period  than  eight  days  has  elapsed,  is  liable  for 
20s.  costs  only,  and  not  for  taxed  costs. 

Weiss  V.  Rankin,  190. 

11.  When  on  a  plaintiff's  motion  for  appointing  a  guardian 
to  an  infant  defendant,  the  person  appointed  is  nominated  by 

65 — VOL.  nr.  CHAMB.  R. 


514 


INDEX  TO  THE 


or  at  the  instance  of  the  infant ;  he  is  not  entitled  as  of  course 
to  his  costs  against  the  plaintiff. 

Clements  v.  Arnold,  75. 

12.  A  party  appearing  to  ask  costs  on  a  notice  irregularly 
served,  does  not  thereby  waive  the  irregularity. 

Fisken  v.  Smith,  74. 

13.  In  a  case  where  infants  were  interested,  and  it  was 
necessary  to  have  the  conveyance  settled  by  the  Master,  and 
one  of  the  parties  to  the  conveyance  being  out  of  the  jurisdic- 
tion it  also  became  necessary  to  obtain  a  vesting  order;  the 
Referee  allowed  the  purchaser  the  extra  costs  so  incurred. 

But  a  question  being  raised  as  to  the  executors,  and  it  being 
ihewn  that  they  disclaimed  all  interest  when  applied  to.  no 
costs  occasioned  by  such  question  were  allowed. 

Re  McMorris,  430. 

14.  A  plaintiff  suing  in  jorma  pauperis  is  not  liable  to  have 
his  suit  stayed  until  he  has  paid  the  costs  at  law,  or  of  a  former 
suit  in  this  Court,  touching  the  same  subject  matter,  unless  it 
can  be  shewn  that  the  proceedings  are  vexatious. 

Where  therefore  a  plaintiff  had  been  ordered  to  give  secu- 
rity for  prior  costs  at  law,  and  by  another  order  the  time  for 
giving  security  had  been  limited,  and  in  default  the  bill 
ordered  to  be  dismissed,  and  the  plaintiff  was  afterwards 
admitted  to  sue  in  jorma  pauperis^  the  two  orders  for  giving 
security  were  set  aside. 

Where  costs  are  given  to  a  plaintiff  suing  in  forma  pauperis, 
they  are  in  general,  and  unless  otherwise  ordered,  dives  costs. 

Casey  v.  McColl,  24. 

15.  The  first  part  of  General  Order  315  applies  to  cases  where 
several  persons  are  acting  in  the  same  interest,  and  where  costs 
are  to  be  apportioned  among  them.  It  does  not  empower  the 
Master  to  deprive  any  one  of  his  entire  costs  where  the  decree 
gives  costs  generally.  A  surviving  trustee,  and  the  represen- 
tatives of  a  deceased  trustee,  are  not  within  the  rule  which  pre- 
vents trustees  severing  in  their  defence  at  the  risk  of  having  but 
one  set  of  costs  between  them. 

Reid  V.  Stephens,  372. 

16.  Where  the  object  of  a  suit  has  been  attained,  the  proper 
course  is,  for  the  plaintiff,  if  he  seeks  costs,  to  apply  to  the  de- 
fendant to  have  the  question  of  costs  disposed  of  on  motion  ; 
unless  he  does  so,  he  will  not  be  given  the  extra  costs  occasioned 
by  going  on  t6  a  hearing. 
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Query  :  Will  such  a  motion  be  entertained  at  all,  except  by 
consent. 

Semhle,  if  the  defendant  refuses  consent  to  the  costs  being 
disposed  of  on  motion,  the  plaintiff  will  get  his  extra  costs  of 
going'to  hearing. 

Webb  V.  McArthur,  364. 

17.  Where  after  notice  of  motion  to  stay  proceedings  until  the 
costs  of  a  former  suit  for  the  same  cause  of  action  should  be 
paid,  such  costs  are  paid,  the  costs  of  the  motion  to  stay  pro- 
ceedings will  be  made  costs  in  the  cause. 

Little  V.  Hawkins,  78. 

18.  A  counsel  fee  on  hearing,  isn  ot  taxable  until  the  cause 
has  been  set  down  for  hearing,  and  notice  of  hearing  given. 

Dewar  v.  Orr,  141. 

19.  If  a  cause  irregularly  s^Jt  down  for  hearing  by  the  plaintiff 
is  struck  out  upon  defendant's  motion  in  Chambers  with  costs, 
this  entitles  the  defendant  to  tax  costs  of  the  application  only 
and  not  the  costs  of  preparing  for  hearing. 

Frietsch  v.  Winkler,  14 1. 

20.  An  order  will  not  be  granted  for  a  taxation  of  costs  before 
a  Master  in  an  outer  county  even  on  a  consent, 

Re  Solicitors,  90. 

21.  Costs  incurred  on  setting  down  a  cause,  and  afterwards 
countermanding  notice  of  setting  down,  were  granted  on  an  ex 
parte  application. 

Armour  v.  Noble,  99. 

22.  Where  in  a  suit  by  creditors  to  set  aside  a  settlement,  lands 
were  ordered  to  be  sold,  and  the  proceeds  paid  into  Court ;  a 
purchaser  after  confirmation  of  sale  paid  his  money  into  Court, 
and  had  his  conveyance  prepared  and  tendered  for  execution  to 
the  trustees,  who  were  absent  from  the  jurisdiction,  and  who 
refused  to  execute  it ;  a  vesting  order  was  granted,  and  the 
costs  of  the  motion  were  ordered  to  be  paid  out  of  the  fund  in 
Court. 

Lawrason  v.  Buckley,  270. 

23.  An  application  for  costs  of  not  proceeding  to  hearing  ac- 
cording to  notice,  will  not  be  granted  ex  parte.  The  practice 
discussed  Armour  v.  Nohle,  3  Cham.  R.  99,  considered. 

Jar  dine  v.  Hope,  197. 
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24.  Where  a  solicitor  has  funds  of  a  client  in  his  possession, 
or  has  papers  over  which  he  claims  a  lien,  he  is  subject  to  the 
summary  jurisdiction  of  this  Court,  which  will  order  delivery 
and  taxation  of  his  bills,  and  the  payment  over  of  any  balance, 
notwithstanding  that  the  services  for  which  he  claims  have 
been  wholly  in  County  Court  procedings. 

Ke  Prince,  282. 

See  Security  for  Costs" — "  Infants" — Next  Friend" — 
Master's  Office,  4— Solicitor." 

COUNSEL  FEE. 
See  ''Costs,"  18. 

'  COUNTY  COURT. 

See  *'  Costs,"  24. 

CREDITORS. 
See  "Notice." 


DECREE. 

1,  Where  in  a  mortgage  suit  a  defendant  by  answer  admitted 
the  making  of  the  mortgage,  but  denied  an  alleged  agreement 
to  pay  an  increased  rate  of  interest,  and  set  up  a  tender  of  the 
amount  he  contended  was  properly  due  on  the  mortgage,  and 
claimed  his  costs  it  was  held  not  to  be  a  case  where  the  plain- 
tiff was  entitled  to  a.  prcedpe  decree. 

The  plaintiff's  solicitor  asked  that  if  the  Referee  considered 
the  decree  erroneous,  it  might  be  amended  by  inserting  a 
direction  for  the  Master  to  enquire  as  to  the  alleged  tender. 
Held,  that  such  an  amendment  could  not  be  made»  the 
decree  being  one  which  could  not  be  issued  on  praecipe,  and 
that  a  decree  so  issued,  could  contain  no  special  direction 
or  provisions. 

Ross  V.  V'ader,  236. 

2.  A  motion  to  set  aside  a  decree  obtained  by  default,  and 
not  on  the  merits,  was  held  to  be  properly  made  in  Chambers. 

Kline  v.  Kline,  79. 


See     Amending,"  1. 
'*Sale,"^4. 
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DELAY. 

See  "  Sale,"  5. 

Registration,"  1. 


DELIVERY  OF  POSSESSION. 

An  application  for  an  order  for  possession  can  not  be  made 
the  means  of  trying  the  right  to  possession  between  a  landlord 
and  his  tenant  or  a  trespasser.  Where,  therefore,  a  mortgagor's 
tenant  had  attorned  to  the  mortgagee,  and  afterwards  such 
tenant  left  the  premises,  and  they  fell  into  the  hands  of 
another  party,  an  order  for  possession  against  such  party  was 
refused. 

Scott  V.  Black,  323. 


DEMURRING. 

See  «  Costs,"  10. 
Parties,"  3. 


DISCOVERY. 

See    Changing  Venue,"  4, 

DISMISSING  BILL. 

1.  The  pendency  of  another  suit  in  which  the  plaintiff  could 
obtain  the  relief  he  seeks  in  a  bill  was  considered  no  answer  to 
a  motion  to  dismiss. 

Guthrie  v.  Macdonald,  99. 

2.  A  bill  was  filed  by  churchwardens,  and  during  the  pro- 
gress of  the  suit  the  churchwardens  were  changed  at  the  vestry 
meeting  ;  the  new  churchwardens  were  not  made  parties.  The 
suit  not  being  brought  to  a  hearing  within  the  time  required  by 
the  practice  :  it  was  held  that  a  notice  to  dismiss  the  bill 
served  on  the  plaintiffs'  solicitor,  was  regular, 

Query,  whether  it  was  necessary  to  make  the  new  church- 
wardens parties. 

3.  On  a  motion  to  dismiss  it  appeared  that  the  case  had  not 
been  brought  to  a  hearing,  through  an  error  in  judgment  of  the 
plaintiffs'  solicitor  ;  held  that  it  was  proper  to  take  into  account 
such  error  in  considering  the  application  in  connection  with 
the  other  circumstances  of  the  case. 

McFeeters  v.  Dixon,  84. 
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4.  After  the  twelve  weeks  allowed  for  the  service  of  a  bill 
of  complaint,  if  the  same  has  not  been  served  the  defendant  is 
entitled  to  an  order  to  dismiss  unless  the  plaintiff  shews  such 
excuse  for  the  delay  in  effecting  service  as  would  justify  an 
order  allowing  service  notwithstanding  the  lapse  of  time. 

Harvey  v.  Davidson,  495. 

5.  The  Court  has  jurisdiction  to  relax  its  general  as  well  as 
its  special  orders  and  will  in  its  discretion  do  so  to  further  the 
ends  of  justice  so  as  to  relieve  a  suitor  against  difficulties  occa- 
sioned by  a  solicitor. 

Where  a  defendant,  moved  to  dismiss  the  plaintiff^'s  bill,  the 
plaintiff' having  failed  to  comply  with  an  undertaking,  such 
failure  having  arisen  through  a  slip  of  the  plaintiff's  solicitor, 
the  application  to  dismiss  was  refused. 

Devlin  v.  Devlin,  491. 

ENDORSING  PAPERS. 
See  ''Security  for  Costs."  5. 

EQUITABLE  ASSIGNMENT. 

Where  a  party  gave  a  draft  on  a  corporation  indebted  to  him, 
but  the  proper  stamps  were  not  on  the  draft  when  the  same 
was  discounted,  and  the  holder  neglected  to  put  on  double 
stamps  as  required  by  the  statute,  it  was  held  not  to  constitute 
an  equitable  assignment  of  the  fund  of  the  drawer  in  the  hands 
of  such  corporation.  But  the  drawer  having  written  to  the 
corporation  directing  them  to  pay  the  amount  of  such  draft 
from  the  funds  coming  to  him,  such  letter  was  held  to  con- 
stitute a  good  equitable  assignment. 

Robertson  v.  Grant,  331. 

EQUITY  OF  REDEMPTION.       '  ' 
See  "  Sale,"  1. 

ESTATES  TAIL. 

A  tenant  in  tail,  who  was  supposed  to  have  the  fee  simple, 
sold  the  property  a  few  weeks  before  the  passing  of  the  Act 
respecting  Assurance  of  Estates  Tail  ;  the  purchaser  accepted 
the  conveyance,  and  paid  the  purchase  money  without  seeing 
the  will,  or  having  the  title  investigated  ;  the  eldest  son  of  the 
vendor  was  not  quite  twenty-one  at  the  time ;  he  was  aware  of 
his  interest,  but  was  anxious  that  the  sale  should  be  effected, 
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urged  the  purchaser  to  buy,  and  was  privy  to  the  completion 

of  the  ))i]rchase,  without  giving  any  notice  of  his  title,  or  of 

the  defect  in  the  father's  right  to  convey  ;  the  purchaser  went 

into  possession,  and  improved  the  premises,  and  had  no  notice  «• 

of  the  defect  in  his  title  until  after  the  death  of  the  vendor: 

Held,  that  he  was  entitled   to  hold   the  property  in  equity 

against  the  issue  in  tail. 

Re  Shaver,  379. 

In  such  a  case,  constructive  notice  of  the  defect  in  the 
vendor's  title  is  no  bar  to  the  purchaser's  right  to  relief, 

Re  Shaver,  379. 

EVIDENCE. 
[of  lost  deed.] 
See     auieting  Titles,"  3,  4. 

EXAMINING  PARTIES. 

1.  The  Court  will  take  into  consideration  the  fact  that  i)arties 
can  be  more  efficiently  examined  in  Toronto  than  in  some  outer 
counties,  and  will  not  consider  alone  the  balance  of  convenience 
of  the  parties  or  solicitors  attending. 

An  application  to  change  the  examination  from  Stratford  to 
Toronto  was  granted,  although  no  great  difference  was  shewn 
as  to  the  convenience  of  the  parties  interested,  on  the  sugges- 
tion (without  affidavits)  that  the  examination  could  be  more 
efficiently  and  expeditiously  conducted  in  Toronto.* 

Kahn  v.  Redford,  56. 

2.  Plaintiff  filed  a  bill  for  specific  performance  of  a  contract, 
alleged  to  be  made  with  defendant  at  an  auction  sale  of  lands 
at  which  plaintiff  was  a  bidder,  the  defendant  set  up  that 
plaintiff  bought  as  his  agent,  that  plaintiff  was  a  puffer,  and 
the  sale  illegal.  Plaintiff  moved  to  strike  out  the  allegations 
as  to  the  sale  being  illegal  on  the  grounds  stated  as  scandal 
and  impertinence,  and  defendant  moved  that  plaintifl^  submit 
to  examination,  he  having  refused  to  answer  questions  relating 
to  the  alleged  fraudulent  features  of  the  transaction. 

Held,  that  the  matter  being  material  was  not  scandalous,  and 
that  plaintiff  must  answer  all  proper  questions. 

Jones  V.  Huntingdon,  117. 


This  case  is  misreported  ;  the  application  was,  under  the  circumstances, 
refused  ;  hut  the  fact  that  parties  can  be  more  efficiently  examined  at 
Toronto  than  in  some  outer  counties,  will,  it  is  understood,  have  weight 
with  the  Court  on  an  application  to  change  the  place  of  examination. — Rep, 
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EXAMINING  DE  BENE  ESSE. 

On  applying  for  an  order  lo  examine  a  witness  de  bene  esse, 
it  should  be  clearly  shewn  that  the  witness  is  the  only  witness 
as  to  the  fact  sought  to  be  proved  by  him.  An  application, 
supported  by  an  affidavit  of  the  solicitor  as  to  his  belief,  was 
refused. 

Jameson  v.  Jones,  98. 


EXECUTORS. 

1.  Where  an  executor  is  appointed  for  a  limited  period  or 
until  the  happening  of  some  event,  his  power  as  such  executor 
ceases  with  the  occurrence  of  such  contemplated  event. 

A  testator  by  his  will  appointed  his  wife  executrix,  and 
gave  her  certain  legacies,  provided  she  remained  single,  and 
in  the  event  of  her  marrying  again,  made  other  disposition  of 
his  estate,  and  appointed  another  person  his  executor.  An 
assignment  of  a  mortgage  made  by  her  and  her  husband  after 
her  second  marriage  was  held  to  pass  no  interest. 

Conron  v.  Clarkson,  368. 

2.  Where  an  executor  of  a  creditor  is  also  administrator  or 
executor  of  such  creditor's  debtor,  the  right  of  retainer  arises 
when  there  are  any  assets,  and  he  will  be  assumed  to  hove 
exercised  such  right  without  any  actual  act  of  appropriation 
being  established  ;  and  though  his  claim  would  otherwise  be 
barred  by  the  Statute  .of  Limitations. 

3.  The  right  of  retainer  out  of  legal  assets  applies  to 
equitable  as  well  as  to  7egal  debts,  especially  in  a  case  where 
there  is  no  competition  of  creditors. 

Kline  V.  Kline,  161. 


FORECLOSURE. 

See  "Parties." 
''Sale,"  2. 

EOREIGN  COMMISSION. 

The  Master  cannot  ea?  parte  issue  a  certificate  for  a  foreign 
commission. 

McLennan  v.  Helps,  193. 
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GARNISHEE  PROCEEDINGS. 

A  garnishee  order  granted  by  the  Court,  on  an  application  in 
Chambers,  is  regular. 

Robertson  v.  Grant,  331. 


INFANTS. 

See  ''Costs,"  10-18, 
"  Next  Friend." 
''Sale." 


INSOLVENCY. 
See  "  Partnership,"  1 


INSOLVENT  ACT. 

[double  proof.] 

The  doctrine  against  double  proof  applies  only  when  both 
estates  are  being  administered  in  insolvency.  A  creditor,  who 
has  proved  in  insolvency  upon  a  promis^sory  note  made  by  an 
insolvent  firm,  can  prove  as  a  creditor  in  an  administration 
suit  against  one  of  the  parties  deceased,  who  has  separately 
endorsed  the  note. 

Re  Baker,  Bray's  claim,  499. 
INTEREST. 

Interest  held  to  be  allowable,  on  a  preferred  debt  consisting 
of  drafts  and  promissory  notes  from  the  date  until  paid,  and 
pending  suit. 

,City  Bank  v.  Maulson,  334. 

INTERPLEADER. 

Two  writs  were  in  the  hands  of  the  sheriff,  and  while  an 
interpleader  order  was  pending  he  was  served  with  a  notice  to 
return  one  of  the  writs  ;  and  not  having  done  so  an  application 
was  made  to  compel  him  to  make  a  return.  Under  the  cir- 
cumstances the  Secretary  enlarged  the  time  for  making  the 
return,  and  made  no  order  for  costs. 

It  is  the  sheriff's  duty,  before  making  application  for  an  in- 
terpleader order,  to  make  some  inquiry  as  to  the  nature  of  the 
claim,  and  if  he  has  not  done  so,  he  will  be  ordered  to  pay 
costs, 

66 — VOL.  III.  CHAMB.  R. 
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Where  an  interpleader  order  is  pending,  the  Court  will  in 
its  discretion  enlarge  the  time  for  returning  writs  in  the 
sheriff's  hands. 

Walker  v.  Niles,  59. 
See  *'  Staying  Proceedings,"  2. 
ISSUE. 

[directing  ISSI3E.] 

See  ''Practice,"  1. 


JURISDICTION. 

1.  This  Court  has  no  jurisdiction  in  a  case  involving  a  less 
sum  than  £10. 

Where  the  Referee  dismissed  a  bill  on  the  ground  that  the 
amount  involved  was  only  $24,  his  order  was  sustained  by  the 
Court  in  rehearing  term 

Gilbert  v.  Braithwait,  413. 

2.  Where  the  amount  of  a  legacy  had  been' paid  into  Court, 
and  the  will  directed  that  the  l^acy,  together  with  a  house 
and  lot  also  devised  to  the  same  person,  should  be  held  for  the 
benefit  of  the  legatee  independently  of  her  husband,  she  re- 
ceiving the  rents,  interest,  and  profits:  on  a  motion  to  have 
the  money  paid  out,  cr  that  it  might  be  invested  in  the  pur- 
chase of  a  farm  for  the  legatee's  benefit :  the  Referee  held  it 
to  be  in  the  jurisdiction  of  the  Court  to  make  such  an  order, 
and  granted  the  application  as  to  the  purchase  of  the  farm, 
refusing  it  as  to  the  paying  the  money  to  her  absolutely. 

Re  Trusts  of  Turner's  Will,  Ex  parte  Seaton,  259. 

See  "  Solicitor,"  7. 


LEAVE  TO  APPEAL. 

1.  The  Court,  although  reluctant  to  shut  out  a  party  from  the 
privilege  of  appealing,  will  not  give  leave  to  appeal  after  a 
long  lapse  of  time,  and  where  numerous  sittings  of  the  Court 
of  Appeal  have  been  held  since  the  judgment. 

Davidson  v.  Boomer,  375. 

2.  To  obtain  leave  to  appeal  after  the  time  for  appealing 
has  elapsed,  the  party  applying  must  shew  *'  special  circum- 
stances." 
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Although  the  time  for  appealing  counts  from  the  date  of  the 
original  decree,  where  a  cause  has  been  reheard,  and  the  decree 
affirmed  ;  yet,  the  fact  that  a  cause  has  been  reheard,  will  be 
taken  into  consideration  on  an  application  for  leave  to  appeal 
after  the  time  has  expired. 

A  party's  poverty  is  not  of  itself  a  sufficient  excuse  for 
delay,  although  the  Court  will  not  exclude  it  from  considera- 
tion, but  it  will  receive  such  a  plea  with  caution. 

Dufr  V.  Barrett,  31S. 

3.  Where  a  defendant  intended  to  appeal  from  a  decision 
within  the  year  allowed  for  the  purpose;  but  deferred  appeal- 
ing at  once  in  order  to  ascertain  the  result  of  a  reference  :  and 
the  time  for  giving  notice  was  allowed  to  pass  by  a  mistake  of 
his  solicitor,  who  resided  in  Ottawa,  and  erroneously  supposed 
that  he  had  a  year  to  give  the  notice  ;  the  Court  gave  leave  on 
special  terms  to  appeal  for  the  following  Court. 

Butler  V.  Church,  91. 

LIEN. 

1.  In  a  suit  to  wind  up  a  partnership,  the  plaintiff's  solicitor 
carried  on  proceedings  till  a  decree  was  obtained  and  some 
progress  made  with  the  reference  thereby  directed.  The 
plaintiff  then  became  embarrassed,  proceedings  were  stayed 
for  a  few  months,  and  plaintiff  at  length  assigned  to  a  creditor 
in  whose  name  acting  by  another  solicitor,  the  suit  was  revived 
and  a  sum  was  ultimately  found  due  to  him.  Held,  that  the 
solicitor  of  the  original  plaintiff  had  not  lost  his  lien  for  costs, 
but  was  entitled  to  be  paid,  next  after  the  satisfaction  of  the 
costs  of  the  solicitor  of  the  plaintiff  who  had  conducted  the 
suit  to  its  conclusion  out  of  the  fund  realized. 

Clark  V.  Eccles,  324. 

2.  Under  what  circumstances  lien  held  not  to  exist. 

Brownscombe  v.  Tully,  Re  Fairbairn,  71. 

LOCAL  MASTERS  AND  REGISTRARS. 

\.  Local  Masters  and  Deputy  Registrars  of  the  Court  are 
not  at  liberty  to  practise  in  partnership  with  solicitors  prac- 
tising in  this  Court,  although  they  may  not  actually  share  in 
the  emolument  of  suits. 

McLean  v.  Cross,  432. 

2.  On  a  motion  to  appoint  a  guardian,  the  Master  should 
not  appoint  the  plaintiff's  nominee,  but  should  select  one  of  the 
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practitioners  in  the  County  Town,  the  one  who  seems  best 
fitted  on  the  whole  for  the  duty,  and  appoint  him.  in  all  cases 
in  which  he  is  not  concerned  for  any  of  the  parties,  if  no  nomi- 
nation is  made  on  the  part  of  the  infants,  and  if  no  special 
reason  exists  for  naming  in  preference  some  other  solicitor. 

Clements  v.  Arnold,  75. 


LOAN  OF  MONEY  IN  COURT. 

The  Court  will  not  grant  a  loan  of  money  except  to  persons 
of  undoubted  credit,  apart  from  the  question  of  value  of  security 
offered. 

Where  the  applicant  was  a  young  woman  residing  with  her 
father,  the  application  was  refused. 

Attorney-General  v.  Alexander,  101. 


LUNATIC. 

See  ''Administration,"  4. 

LUNATIC  ASYLUM  ACT. 

On  an  application  by  the  Bursar  of  the  Provincial  Lunatic 
Asylum  for  moneys  in  Court  belonging  to  a  lunatic  party  in  a 
suit,  in  which  his  property  had  been  sold,  Held,  that  such 
application  was  not  authorized  by  the  statute:  Con.  Stat,  U.C. 
cap.  — 

Mein  v.  Mein,  62. 


MARRIED  WOMAN. 
See  "Quieting  Titles,"  2. 


MASTER  AND  MASTER'S  OFFICE. 

1.  The  Court  will  not  interfere  with  the  discretion  of  the 
Master  in  deciding  on  the  relative  veracity  of  witnesses, 
where  evidence  has  been  taken  viva  voce  before  him. 

Where  the  Master  refused  to  open  a  case  where  the  evidence 
was  closed,  on  the  ground  that  the  applicant  had  not  made 
such  a  case  as  entitled  him  to  a  new  trial  at  law,  the  Court 
sustained  his  ruling. 

Waddell  V.  Smyth,  412. 


2.  Notwithstanding  that  a  decree  declares  that  the  defendant 
«'has  accepted  the  title  of  the  plaintiff,'*  the  defendant  has  a 
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right  to  object  to  a  conveyance  by  the  plaintiff  alone  if  it 
appears  that  the  legal  estate  is  partly  out  of  him. 

Where  it  had  been  referred  to  the  Master  "  to  settle  the  con- 
veyance or  conveyances  to  the  purchaser  or  purchasers,  and  all 
proper  parties  are  to  join  therein,  as  the  Master  shall  direct/' 
and  the  Master  did  not,  in  settling  the  conveyance,  direct  that 
an  infant,  whose  lands  had  been  sold,  should  be  made  a  party, 
but  merely  that  her  guardian  should  ;  and  subsequently,  after 
such  infant  had  married,  directed  that  she,  being  still  an 
infant,  and  her  husband  should  join  in  a  new  conveyance, 
which  was  done  ;  it  was  held  that  this  was  within  the  Master's 
po-vvers,  and  was  in  effect  as  if  the  Court  had  directed  the 
execution  of  the  conveyance  under  12  Vic.  ch.  72,  and  that 
the  deed  was  binding  and  passed  the  estate. 

Interest  on  purchase  money  runs  from  the  date  when,  after 
the  acceptance  of  the  title,  the  purchaser  could  have  safely 
taken  possession,  and  a  difficulty  respecting  the  conveyance 
may  justify  his  not  taking  possession. 

Rae  V.  Geddes,  404. 

3.  A  warrant  should  be  so  underwritten  as  to  explain  clearly 
what  proceedings  are  intended  to  be  taken  under  it ;  and  if 
proceedings  are  taken  of  which  the  warrant  gives  no  notice,  or 
which  are  inconsistent  with  the  underwriting,  in  the  absence 
of  parties  interested,  and  who  might  if  present  have  opposed 
them,  such  proceedings  will  be  set  aside  and  the  benefit  of 
them  refused  to  the  parties  so  irregularly  proceeding. 

Where  a  warrant  was  underwritten  "to  settle  advertisement 
for  sale  of  the  balance  of  the  unconverted  assets  of  the  estate," 
and  without  further  warrant  the  Accountant  directed  that  an 
offer  for  certain  bonds  of  the  estate  be  accepted,  and  the  pur- 
chaser, a  party  interested  under  the  will,  made  a  profit  on  such 
purchase,  the  Master,  upon  the  question  being  submitted  to 
him,  declared  such  profits  of  the  sale  to  belong  to  the  general 
estate. 

Denison  v.  Denison,  349. 

4.  Practice  defined  as  to  the  manner  in  which  the  Master 
will  tax  solicitor's  costs  for  professional  services  rendered  in 
the  sale  of  lands  and  collection  and  transmission  of  the  purchase 
money. 

In  Re  Richardson,  144. 


MORTGAGOR  AND  MORTGAGEE. 
See     Production  of  Document?." 
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NEGLIGENCE. 

See  "  Solicitor,"  5. 

NEXT  FRIEND. 

1.  The  test  of  the  solvency  of  ^  next  friend  is,  whether  he  is 
worth  £100  over  and  above  what  will  pay  his  just  debts.  If 
the  allegation  to  such  effect  is  uncontradicted,  or  the  fact  estab- 
lished by  evidence,  it  is  sufficient. 

When  on  a  motion  to  change  a  next  friend  on  the  grounds 
of  insolvency,  the  next  friend's  own  cross-examination  shewed 
him  worth  the  necessary  amount,  and  no  evidence  to  the  con- 
trary was  adduced,  the  motion  was  refused  with  costs. 

Stovel  V.  Coles,  421. 

2.  A  ^eme  covert  plaintiff  has  a  right  to  change  her  next 
friend  without  notice  to  the  former  next  friend,  and  without 
giving  him  security  for  the  costs  already  incurred.  But 
notice  to  the  opposite  party  is  necessary,  because  the  order  for 
security  is  only  given  on  condition  of  the  antecedent  costs  of 
the  opposite  party  being  secured,  if  such  a  condition  is  desired 
by  him. 

Harvey  v.  Boomer,  11. 

3.  Where  a  married  woman  is  a  co-plaintiff  with  her  hus- 
band who  has  a  substantial  interest  in  the  suit,  it  is  neverthe- 
less necessary  that  the  wife  should  sue  by  next  friend. 

Blackburn  v.  McKinlay,  65. 

4.  In  the  case  of  an  infant  plaintiff  the  Court  will  not 
require  security  for  costs,  or  remove  a  next  friend  because  he 
is  not  a  person  of  substance. 

A  motion  to  remove  a  next  friend  of  an  infant,  on  the  ground 
that,  during  the  progress  of  the  suit,  he  had  become  insolvent, 
was  refused  with  costs. 

Re  McConnell,  423. 


NOTICE. 

The  mere  fact  that  certain  creditors  had  notice  of  an  assign- 
ment, without  some  act  on  their  parts  equivalent  to  an  accession 
to  the  trusts  in  the  deed,  or  such  as  would  prejudice  their 
rights,  does  not  make  the  deed  irrevocable. 

Spooner  v.  Jones,  481. 

See  "Sale,"  6. 

"  Security  for  Costs,"  8. 
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ORDERS. 

[order  of  court,  decisions  under.] 

1.  Where  a.  subposna  had  been  sued  out  under  Order  266, 
and  an  appointment  thereunder  given  by  a  special  examiner  at 
a  time  when  no  motion  or  other  proceeding  was  pending:  It 
was  held  to  be  irregular,  and  that  the  depositions  taken  could 
not  1)6  read, 

Thefattending  under  such  a  subpoBna  was  held  not  to  be  a 
waiver'"of  the  irregularity,  the  objection  being  to  the  jurisdic- 
tion,*which  nonwaiver  could  confer. 

Stovel  V.  Coles,  362. 
[con.  orders  890,  391,  392,  393.] 

3.  On  receiving  an  abstract  of  title  the  purchaser  has  seven 
days  within  which  to  object  to  the  completeness  of  the 
abstract,  and  after  any  question  of  its  completeness  is  disposed 
of,  and  the  abstract  made  perfect  in  the  sense  of  being  com- 
plete, seven  days  to  object  to  the  title  ;  if,  however,  he  takes 
his  objection  to  the  lilly  in  the  first  instance,  the  Master  will  not 
go  into  the  question  of  the  perfectness  of  the  abstract,  but  will 
confine  the  purchaser  to  the  objections  he  has  made  to  the  title. 

3.  No  objections  other  than  those  specifically  taken,  will  be 
entertained  by  the  Master. 

4.  The  indorsed  receipts  for  consideration  money  should 
appear  in  a  perfect  abstract,  at  all  events  as  to  deeds  executed 
before  the  late  Registry  Act. 

McManus  v.  Little,  263. 
[order  560.] 

5.  A  motion  for  leave  to  appeal  from  a  Master's  report  after 
the  time  limited  has  expired,  need  not  be  made  before  a 
Judge. 

Russel  V.  Brucken,  488. 
[order  163.] 

6.  In  computing  the  time  for  setting  down  a  cause  the  day 
on  which  it  is  set  down,  and  the  first  day  of  hearing  are  both 
excluded.    There  should  fourteen  clear  days  intervene. 

Beard  v.  Gray,  104. 


PARTIES. 

1.  In  a  foreclosure  suit,  the  mortgagor  being  dead,  one  of 
his  heirs-at-law,  who  was  originally  a  defendant,  appeared  from. 
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the  affidavit  filed  to  obtain  service  by  publication  to  be  dead, 
and  the  bill  was  thereupon  amended  by  striking  him  out.  The 
foreclosure  was  completed  as  against  the  other  defendants,  and 
after  decree  (on  some  objection  to  the  title,  by  an  intended 
purchaser,  arising)  a  petition  was  filed  by  the  plaintiff  praying 
for  an  order  foreclosing  such  party,  and  another  party  to  whom 
one  of  the  female  defendants  had  been  married  and  parted 
from,  some  fifteen  years  previously,  and  who  had  not  since 
been  heard  of ;  the  Referee  refused  the  application. 

•  Street  v.  Dolan,  227. 

2.  Where  a  bill  had  been  filed  against  an  alleged  trustee  for 
breach  of  trust,  which  it  was  stated  in  the  bill  consisted  of  the 
sale,  and  receipt  by  him  of  the  proceeds  of  certain  real  estate, 
which  by  the  terms  of  the  trust  he  was  to  sell  absolutely,  and 
hold  the  proceeds  on  the  trusts  specified,  it  was  held,  that  such 
a  bill  could  only  be  sustained  by  the  personal  representative  of 
the  cestui  qui  trust. 

3.  A  demurrer  for  want  of  equity  to  a  bill  by  the  next  of 
kin  was,  in  such  a  case,  allowed  with  costs. 

Allan  V.  Gamble,  105. 


PARTNERSHIP, 

1.  This  Court  has  jurisdiction,  and  will  exercise  it,  to  pre- 
vent a  creditor  of  one  partner  obtaining  an  undue  preference 
over  the  creditors  of  a  firm  by  means  of  proceedings  in  this 
Court.  Where,  therefore,  a  purchaser  at  Sheriff's  sale  of  the 
interest  of  one  partner  filed  his  bill  for  an  account  and  a  re- 
ceiver, and  the  receiver  obtained  possession  of  the  stock-in- 
trade  ;  leave  was  granted  to  a  creditor  of  the  firm  to  take  pro- 
ceedings in  insolvency,  and  the  receiver  was  directed  to  hand 
over  the  assets  to  the  assignee  in  insolvency  when  he  should 
be  appointed. 

Felan  v.  McGill,  68. 

2.  Where  a  member  of  a  partnership  whose  accounts  the 
Master  was  directed  to  lake,  was  by  order  made  a  party  in  the 
Master's  office,  but  on  subsequent  enquiry  it  appeared  that  all 
liability  on  his  part  was  barred  by  the  Statute  of  Limitations, 
the  Master,  on  the  application  of  the  parly  added,  discharged 
his  former  order,  holding  that  he  was  not  a  necessary  or  proper 
parly,  and  that  all  partnership  accounts  required  to  be  taken 
could  be  taken  in  his  absence. 

Kline  v.  Kline,  161. 


See  "Solicitor,"  7. 
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PAYMENT  OF  MONEY  OUT  OF  COURT. 

Where  a  certain  sum  of  money  ordered  to  be  paid  to  the 
plaintiffs  under  a  decree  had,  pending  a  re-hearing  and  appeal, 
been  paid  into  Court  by  arrangement  between  the  parties,  to 
obtain  a  stay  of  proceedings,  in  lieu  of  the  security  required 
by  sub-sec.  4,  of  sec.  16,  of  the  act  relating  to  appeals:  and 
on  the  appeal  the  decree  was  affirmed  only  in  part,  that  part 
directing  the  payment  of  the  money,  being  in  part  reversed 
by  the  amount  being  reduced  to  a  comparatively  small  sum  ;  a 
motion  to  pay  out  the  money  to  the  party  who  had  paid  it  in 
was  granted  by  the  Secretary,  though  strenuously  opposed,  and 
his  order  was  confirmed  on  appeal  to  the  full  Court. 

Lindsey  Petroleum  Co.  v.  Hurd,  16. 


POSSESSION. 

See  *'  Delivery  of  Possession." 
*'  Q,uieting  Titles,"  5. 


PRACTICE. 

1.  A  Judge  of  the  Court  will,  when  it  appears  conducive  to 
the  interest  of  suitors,  and  a  saving  of  expense,  instead  of 
directing  an  issue,  himself  try  a  question  of  fact  arising  on  an 
application  before  him  in  Chambers. 

Robertson  v.  Grant,  331. 

2.  In  an  administration  suit,  after  delay  on  the  part  of  the 
plaintiff,  the  conduct  of  the  reference  was  given  to  a  solicitor 
representing  certain  creditors  of  the  estate.  The  plaintiff's 
solicitor,  with  the  consent  6t  the  defendant's  solicitor,  but  with- 
out notice  to  the  solicitor  of  the  creditors,  or  informing  the 
Court  that  such  solicitor  had  the  conduct  of  the  reference, 
applied  in  Chambers,  and  obtained  an  order  to  change  the 
venue  from  Goderich  to  Stratford.  Such  order  was  un  appli- 
cation set  aside  with  costs. 

McConnell  v.  McConnell,  122. 

3.  Where  a  party  seeks  to  set  aside  a  proceeding  on  technical 
grounds,  his  own  case  will  be  judged  strictissime  juris  ;  and  if 
he  moves  on  insufficient  materials,  he  does  so  at  his  own  risk, 
and  the  Court  will  not  aid  him. 

4.  The  Court  will  not  encourage  the  taking  advantage  of  an 
error  which  is  obviously  a  mere  slip  and  does  not  mislead,  and 
is  not  calculated  to  mislead. 

67 — VOL.  Ill  CHAMB.  Ji. 
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5.  Where  a  notice  of  hearing  had  been  given,  and  by  a 
mistake  of  the  month  it  was  for  a  day  past,  the  Court  allowed 
it  to  stand,  putting  the  parties  on  terms  as  to  costs,  and 
changing  the  venue  for  the  convenience  of  going  to  hearing. 

6.  Where  such  notice  had  been  moved  against  before  the 
Referee,  and  the  affidavits  failed  to  negative  the  receipt  of  any 
other  notice,  and  the  motion  consequently  was  refused,  but  leave 
was  given  to  renew  it  :  Held,  thai  the  giving  time  to  renew  the 
motion  was  an  unwise  exercise  of  discretion,  and  that  it  was 
open  to  the  Judge  on  appeal  to  ignore  or  reverse  it. 

Scott  V.  Burnham,  399. 

PRIORITY. 
See  '*Sale,"  3. 

PRO  CONFESSO,  NOTING. 

A  bill  was  filed  impeaching  a  patent  as  having  been  obtained 
wrongfully  ;  the  defendants  were  the  patentee  and  his  vendee, 
who  had  not  paid  all  his  purchase  money.  The  patentee 
answered  denying  the  equity  claimed  ;  his  vendee  allowed  the 
bill  to  be  noted  pro  conjesso  :  Held,  that  the  plaintiff  failing  to 
establish  his  case  against  the  patentee  the  bill  should  be  dis- 
missed against  both  defendants. 

McDermott  v.  McDermott,  38. 


PRODUCTION  OF  DOCUMENTS. 

A  mortgagee  is  not  bound  to  produce  his  mortgage  deed  for 
the  inspection  of  the  mortgagor,  when  there  is  no  question  of 
title  in  dispute. 

Bell  V.  Chamberlen,  429. 

Under  an  order  to  produce  taken  out  by  one  defendant,  other 
defendants  have  no  right  to  compel  production  or  inspection. 

A  motion  for  a  further  affidavit  under  such  circumstances 
was  refused  with  costs. 

Seymour  v.  Longworth,  112. 
See  "  Affidavit,"  4.. 


PROPERTY  AND  TRUSTS  ACT. 

Section  33  of  the  Act  to  amend  the  Law  of  Property  and 
Trusts,  29  Vic.  ch.  28,  which  enacts  that  any  person,  after  31st 
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necember/1865,  dying  seised  of  land  charged  with  the  pay- 
ment of  ahy  sum  of  money  by  way  or  mortgage,  the  heir  or 
devisee  shall  not  be  entitled  to  have  the  mortgaged  discharged 
out  of  the  personal  estate:  Held,  not  to  apply  to  cases  where 
the  land  is  charged  with  the  performance  of  an  obligation 
other  than  the  payment  of  money. 

In  a  case  such  as  suggested  where  the  statute  was  held  not 
to  apply  : — It  was  considered  no  bar  to  the  chargee's  right  to 
be  paid  out  of  the  personal  estate  of  the  intestate,  that  he  was 
himself  heir-at-law  of  the  intestate. 

Slater  V.  Slater,  1. 


PURCHASER. 
See  "  Sale,"  5. 

QUIETING  TITLES. 

1.  Where  a  Sheriff  certified  that  he  had  not  on  a  particular 
day  any  executions  against  the  lands  of  a  petitioner,  it  was 

insufficient,  and  (hat  he  should  have  certified  that  he  had 
not  had  any  for  the  thirty  days  previous,  and  that  the  lands  in 
question  had  not  been  sold  under  execution  for  the  preceding 
six  months. 

When  the  County  Treusurer  certified  that  "  there  is  no  tax 
charged  in  his  office  against  lot,  &c,"  held  insufficient,  and  that 
it  should  be  shewn  that  the  return  of  lands  in  arrear  for  taxes 
for  the  preceding  year  had  or  had  not  been  made  by  the  town- 
ship Treasurer;  also,  that  the  county  Treasurer's  certificate 
should  shew  that  the  land  had  not  been  sold  for  taxes  for 
eighteen  months  preceding  its  date. 

Re  Harding,  232. 

2.  A  devise  by  a  married  woman  of  property  which  was  her 
separate  estate,  but  of  which  her  husband  had  been  in  posses- 
sion before  4th  May,  1839,  was  held  to  be  good. 

Re  Hilliker,  72. 

;3.  In  seeking  to  prove  the  existence  and  contents  of  a  lost 
deed,  the  affidavit  of  the  petitioner  alone  as  to  searches  is  not 
sufficient  ;  the  particulars  as  to  searches,  by  whom  made, 
where,  and  why  there  made,  should  be  given,  and  such  a  case 
generally  as  would  before  a  Court  be  sufficient  to  let  in  second- 
ary evidence. 

4.  A  memorandum  made  in  a  book  by  a  party  through  whom 
the  petitioner  claimed,  was  held  not  to  be  evidence  in  favor  of 
petitioner. 
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5.  Where  the  petitioner  seeks  to  estabh'sh  title  by  possession 
the  possession  under  which  a  title  is  claimed,  must  be  unin- 
terrupted possession  and  one  of  the  land,  and  should  be  in  ac- 
cordance with  the  title  set  up. 

Proceedings  under  the  Quieting  Titles  Act  will  not  be  made 
a  substitute  for  an  action  of  ejectment,  and  a  petitioner  must 
therefore  have  substantially  an  estate  in  possession. 

Re  Bell,  239. 

6.  The  first  section  of  the  Act  for  Gtuieting  Titles  Act,  29 
Vic.  ch.  25,  does  not  apply  to  the  case  of  a  vendee  who  has 
contracted  to  purchase,  but  who  has  not  completed  his  contract. 

Where,  under  such  circumstances,  the  vendee  filed  a  petition 
without  first  obtaining  the  consent  of  the  vendor,  the  Court,  in 
the  exercise  of  its  discretion  under  the  2nd  section  of  the  Act 
refused  to  entertain  the  petition. 

Re  J.  G.  Brown,  158. 

7.  A  certificate  granted  ex  •parte  on  a  false  affidavit  was  set 
aside  with  costs,  notwithstanding  the  contention  that  the  no- 
tices as  to  the  service  of  which  the  false  allegation  was  made 
would  not  have  been  directed  had  the  full  facts  been  before  the 
Court ;  the  Court  declining  to  enter  into  any  question  of  merits. 

Re  Ashford,  77. 

8.  A  petitioner  claiming  title  by  lenirth  of  possession  against 
the  patentee  of  the  Crown,  failed  to  shew  that  the  patentee  or 
his  heir  had  any  knowledge  of  such  possession.  It  was  lield 
that  he  must  shew  a  forty  years  possession,  or  such  knowledge. 

Re  Linet,  230. 

9.  The  certificate  of  counsel  in  support  of  a  petition  under 
the  Quieting  Titles  Act  should  follow  the  language  of  the  8th 
section  of  the  Act,  and  state  to  the  effect  that  he  has  investi- 
gated the  title,  &c.  A  certificate  of  counsel  that  he  had  cor- 
responded with  the  agent  of  the  petitioner  on  the  subject  of  the 
various  matters  set  forth  in  the  petition,  and  believed  them  to 
be  true,        held  \o  be  insufficient. 

The  schedule  of  particulars  referred  to  in  the  petitioner's 
affidavit  should  be  identified  by  the  Commissioners  in  like 
manner  as  any  other  exhibit. 

Re  Dickson,  352. 

RECEIVER. 
See  *'  Partnership,"  1. 
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REFERENCE. 
See  "  Practice,"  2. 


REHEARING. 

1.  A  vacancy  occurring  on  the  Bench  was  deemed  a  suffi- 
cient reason  for  not  rehearing  at  the  first  rehearing  term  after 
the  decree  drawn  up  ;  and  the  time  was  on  application  ex- 
tended. 

Romanes  v.  Eraser,  53. 

2.  Where  it  was  shewn  that  a  decree  not  enrolled,  which  had 
been  pronounced  in  1855  was  clearly  erroneous,  an  order  was 
made  for  rehearing  the  cause  notwithstanding  the  lapse  of  time. 

Cameron  v.  Wolfe  Island  Canal  Company. 

8.  A  motion  for  leave  to  rehear,  notwithstanding  more  than 
six  months  will  have  elapsed  from  the  date  of  the  decree  before 
the  then  next  hearing  term,  was  granted,  where  it  appeared  that 
judgment  had  been  given  but  a  short  time  previous  to  the  last 
rehearing  term. 

Fleming  v.  Duncan,  53. 
See  "  Practice,"  6, 


REPLICATION. 

Where  a  replication  was  filed  several  years  after  the  filing 
of  the  answer  by  a  different  solicitor  from  the  one  who  had 
filed  the  bill,  but  no  order  changing  the  solicitor  had  been  taken 
out,  and  no  notice  of  filing  replication  given,  the  replication 
was  ordered  to  be  taken  off  the  files,  and  the  bill  dismissed. 

Ralhbun  v.  Hughes,  160. 


SALE. 

1.  Under  the  Statute  authorizing  the  sale  under  execution 
of  the  mortgagee's  equity  of  redemption,  Consol.  Stat,  chapter 
22,  the  sheriff  cannot  sell  or  convey  any  interest,  if  there  is 
a  second  mortgage  outstanding  in  the  hands  of  different  parties. 

Where  a  first  mortgagee  acquired,  as  he  contended,  a  title 
through  a  purchaser  at  sherifi's  sale  of  the  equity  of  redemption 
of  the  mortgaged  premises,  there  being  mesne  incumbrances  it 
was  held  that  he  did  not  acquire  the^fee  in  the  lands,  the  sheriff 
not  having  powder  to  sell. 

Re  Keenan,  285. 
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2.  After  a  decree  for  foreclosure,  the  defendant  applied  in 
Chambers  for  an  order  for  sale,  the  property  mortgaged  being 
worth  $1(100,  and  the  mortgage  being  for  $157;  and  that  the 
usual  deposit  might  be  dispensed  Wiiii  i  he  Secretary  consid- 
ered the  General  Order  imperative,  and  refused  ihe  application. 

Thompson  v.  Macauley,  111. 

S.  Where  a  party  purchased  lands  at  sheriff's  sale  under  a 
judgment  which  had  been  registered  before  the  registry  of 
certain  mortgages  on  the  lands,  although  the  mortgages  had 
been  made  before,  it  was  held  that  the  purchaser  took  priority 
and  anestate  in  fee. 

Montgomery  v.  Shortis,  69. 

4.  Under  a  decree  for  the  sale  of  land  or  a  competent  part 
thereof,  it  is  the  mortgagor's  duty  to  see  to  the  parcelling 
out  of  the  land  directed  to  be  sold,  and  if  the  mortgagor  con- 
siders that  too  much  is  offered  he  should  urge  the  objection  at 
the  time  of  settling  the  advertisement,  and  it  should  be  stated 
in  the  advertisement  that  the  unsold  lots  will  b*e  withdrawn 
from  sale  when  the  debt  is  realised,  if  that  course  is  intended 
to  be  taken. 

The  confirmation  of  a  sale  may  be  opposed  before  the  Mas- 
ter, and  the  sale  disallowed  on  grounds  w4iich  would  afford 
material  for  a  motion  to  set  aside  the  sale. 

Where  the  confirmation  of  a  sale  is  opposed  on  the  grounds 
of  there  having  been  an  unnecessary  number  of  lots  sold,  the 
purchaser  should  be  notified. 

ISemble,  the  objection  will  not  prevail  against  an  innocent 
purchaser,  when  urged  against  the  confirmation  of  the  report 
on  sale. 

Beaty  v.  Radenhurst,  344. 

5.  Where  on  a  reference  granted  at  the  instance  of  a  pur- 
chaser under  a  decree,  the  Master  had  found  him  entitled  to  a 
less  sum  byway  of  compensation  for  delay,  &c.,  than  the  evi- 
dence appeared  at  a  subsequent  stage  of  the  proceedings  to 
have  warranted,  and  he  applied  for  further  relief  after  an  inter- 
val of  eleven  months,  the  Court  refused  the  application  on  the 
ground  of  delay. 

Dudley  v.  Berczy,  81. 

6.  An  auctioneer,  acting  under  an  order  for  sale,  or  Master, 
or  other  officer  conducting  such  proceedings,  is  not  bound  by 
an  order  staying  the  sale,  of  which  he  has  not  notice. 

Where  an  order  staying  a  sale  for  three  weeks  was  granted 
on  the  day  the  sale  was  to  take  place,  and  the  Registrar  tele- 
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grapljed  to  the  Master  conducting-  the  sale  that  such  order  was 
granted,  and  the  message  reached  him  after  the  sale,  but  before 
paj^ment  of  the  purchase  money;  an  order  made  by  a 
Judge  in  Chambers,  refusing  an  application  to  set  aside  the 
sale  was  sustained  by  the  full  Court  on  rehearing. 

The  Freehold  Permanent  Building  Society  v.  Choate,  440. 

7.  A  petition  had  been  presented  for  the  sale  of  an  infant's 
estate,  fifty  acres  of  lands,  which  produced  1700  and  upwards. 
On  an  application  that  the  proceeds  might  be  invested  in  the 
purchase  of  a  farm,  with  the  sanction  of  the  Court,  on  which 
it  seemed  to  be  intended  the  father  of  the  infant — a  farm 
labourer — was  to  reside  with  the  infant;  the  Referee  refused 
to  sanction  the  sale. 

The  circumstances  under  which  such  sanction  would  be 
given,  considered. 

Re  Mason,  an  Infant,  426. 
SECURITY  FOR  COSTS. 

1.  Security  for  costs  will  not  be  ordered  to  be  given  where 
a  defendant  has  obtained  further  time  to  answer. 

Arthur  v.  Brown,  396. 

2.  An  order  directing  security  for  costs  to  be  given  should 
name  the  sum  for  which  the  bond  for  security  is  to  be  given.' 

3.  An  application  for  an  order  for  security  for  costs  may  be 
made  after  the  expiry  of  the  time  for  answering. 

4.  The  fact  that  the  defendant's  solicitor  knew  that  the 
plaintiffs  had  lands  in  the  Province  when  he  took  out  the 
order  for  security  for  costs ,  was  held  a  good  ground  of  objection 
to  the  order. 

5.  An  objection  that  the  copy-order  served,  was  not  endorsed 
with  the  name  and  place  of  business  of  the  solicitor  serving  it, 
was  overruled,  it  not  being  shewn  to  have  been  the  first  pro- 
ceeding taken  by  him. 

(3.  On  the  plaintiff's  shewingthat  he  had  lands  in  the  Province 
worth  $4,000,  an  order  for  security  for  costs  obtained  on  proecipe 
was  set  aside,  and  the  order  being  also  irregular  in  form,  it 
was  set  aside  with  costs. 

Ganson  v.  Fincli,  296. 

7.  The  practice  as  to  the  perfecting  of  security  to  stay  exe- 
cution on  appealing  from  this  Court  is  different  from  the 
practice  on  appeals  at  law.    No  motion  is  necessary  here  to 
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allow  the  security:  the  onus  of  moving  against  the  security 
being  on  the  party  objecting  to  it. 

Heenan  v.  Dewar,  199. 

8.  On  a  motion  for  a  stay  of  execution  pending  an  appeal  it 
is  not  necessary  to  give  fourteen  days'  notice.  The  ordinary 
notice  is  sufficient. 

,  Heenan  v.  Dewar,  199. 

9.  Held,  qualifying  McBean  v.  Lillei/,  2  Cham.  E.  247,  as  the 
decision  in  that  case  is  stated  in  the  head  note,  that  the  affi- 
davit of  a  next  friend  that  he  is  worth  $400  over  and  above  all 
his  debts,  is  ox\\y  prima  facie  proof  of  his  sufficiency  as  a  next 
friend,  and  that  evidence  as  to  his  circumstances  may  bo 
given. 

10.  Where  evidence  contradictory  to  the  affidavit  was  ad- 
duced, which  in  the  opinion  of  the  Court  outweighed  this 
statement,  security  or  a  new  next  friend  was  ordered. 

Walker  v.  Walker,  273. 

11.  Where  a  defendant  had  by  answering  waived  his  right 
to  security  for  costs,  and  the  plaintiff  assigned  his  interest  in 
the  mortgage,  the  subject  of  the  suit,  to  a  party  resident  out 
of  the  jurisdiction  ;  It  was  held^  that  the  defendant  was  en- 
titled to  security  for  costs  against  the  new  plaintiff. 

12.  The  fact  that  the  suit  was  a  foreclosure  suit,  was  held 
not  to  disentitle  the  defendant  to  the  order  for  security  against 
the  plaintiff,  although  a  mortgagor,  he  disputing  that  anything 
was  due,  and  the  master  being  directed  to  inquire  "  what,  if 
anything  was  due." 

Thompson  v.  Callagan,  15. 

13.  The  claimant,  under  an* interpleader  issue,  if  out  of  the 
jurisdiction,  is  bound  to  give  security  for  costs. 

Walker  v.  Niles,  108. 
SEQUESTRATION. 

1,  When  a  sequestration  had  issued  to  compel  payment 
under  a  decree,  and  there  appeared  to  have  been  considerable 
delay  in  enforcing  the  payment  of  rents,  during  which  period 
the  defendant  had  died,  and  one  of  his  heirs  had  received 
sundry  sums  for  rent,  a  motion  that  such  rents  be  paid  over 
again  to  the  sequestrators  by  the  tenants  was  refused,  and  the 
tenants  ordered  to  attorn  as  to  future  rents  only. 

Harris  v.  Meyers,  107. 
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2.  Held,  that  sequestrators  can  lease  for  any  period  during 
which  the  rents  would  be  less  in  the  aggregate  than  the 
amount  for  which  sequestration  issued.  * 

Harris  v.  Meyers,  89. 

3-  Where  a  sequestration  to  compel  the  performance  of  a 
decree  had  been  issued  against  a  person  who  subsequently 
died.    Held^  that  the  writ  could  be  revived  against  his  heirs. 

Semble^  That  sequestration  issued  on  mesne  process  cannot 
be  revived. 

Turley  v.  Meyers,  102. 
SERVICE, 

The  Court  will  not  order  service  by  publication  of  parties 
out  of  the  jurisdiction  who  cannot  be  found,  on  the  affidavit  of 
the  plaintiff  alone. 

—  V.  Corcoran,  398. 

SOLICITOR. 

1.  Where  an  order  for  the  delivery  and  taxation  of  bills  of 
costs  had  been  taken  out  on  -proecipe  on  the  application  of  the 
administrator  of  the  person  who  employed  the  solicitor,  and  the 
fact  that  the  solicitor  disputed  the  retainer  by  such  person, 
was  not  brought  to  the  notice  of  the  Court  on  the  issuing  of  the 
order,  but  it  was  established  that  the  administrator  did  not 
know  when  taking  out  the  order  that  the  retainer  was  disputed  : 
Held,  that  there  was  no  suppression  of  a  material  fact  on  the 
part  of  the  administrator,  and  that  the  order  was  regular. 

2.  The  Court  will  sua  sponte  where  the  circumstances  appear 
to  warrant  it,  take  notice  of  the  conduct  of  its  solicitors,  and 
investigate  matters  in  which  their  acts  seem  open  to  suspicion. 

8.  Where  witnesses  directly  contradict  each  other,  the  pre- 
sumption is,  not  that  one  speaks  falsely,  but  that  one  has  for- 
gotten the  circumstances,  unless  the  facts  distinctly  repel  such 
an  assumption.  In  investigating  a  charge  instituted  by  the 
Court  against  a  solicitor,  and  which  if  established  would  have 
proved  of  a  very  grave  nature,  the  Court  acted  on  the  above 
principle  and  accepted  the  solicitor's  explanation  of  the  facts, 
although  distinctly  contradicted  by  the  client. 

In  re  Toms,  a  Solicitor,  in  the  matter  of  M.  C.  Cameron,  204.  , 

4.  An  agreement  entered  into  by  a  solicitor  that  his  client's 
suit  should  abide  the  event  of  a  certain  other  suit  by  the  same 
plaintiff  against  another  party,  such  agreement  being  made 
68 — VOL.  III.  CHAMB.  R. 
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without  instructions  from  the  client,  who  afterwards  repudiated 
it,  held,  not  to  be  binding  on  the  client. 

•  Dewar  v.  Orr,  224. 

5.  Where  a  solicitor  incurs  useless  and  unnecessary  costs 
by  instituting  a  suit  in  the  Court  of  Chancery  in  respect  of  a 
subject  matter  within  the  jurisdiction  of  the  County  Court,  the 
surplus  of  the  costs  in  Chancery  over  the  Inferior  Court  tariff 
will  not  be  allowed  to  him  against  his  client. 

6*  Where  in  a  suit  brought  as  above  the  costs  in  Chancery 
had  been  disallowed  in  toto  between  the  parties,  the  Master 
allowed  the  plaintiff's  solicitor  County  Court  costs,  the  client 
having  through  the  exertions  of  his  solicitor  derived  some 
benefit  from  the  suit. 

Re  Hardy-— Poole  v.  Poole,  179. 

7.  Mortgages  were  delivered  to  a  solicitor  by  his  brother  for 
collection,  and  the  money  was  collected  thereon.  A  dispute 
arose  as  to  whether  such  solicitor  was  alone  responsible  to  his 
brother,  or  whether  the  solicitor's  partner  was  responsible  also 
for  the  moneys  collected.  On  petition  of  the  client  for  pay- 
ment of  the  money,  the  Court  refused  to  make  an  order  against  . 
the  partner,  holding  that  the  petitioner  should  be  left  to  bring  a 
suit  at  law  or  in  equity  as  he  might  be  advised. 

In  re  Toms  &  Moore,  Solicitors,  41. 

8.  Where  a  solicitor  had  been  appointed  by  the  Master  to 
represent  certain  creditors  as  a  class,  and  one  of  such  creditors, 
in  an  affidavit  filed  by  him,  repudiated  the  act  of  such  solici- 
tor :  Held,  he  was  bound  by  the  solicitor's  proceedings. 

Held,  further,  that  the  solicitor  was  not  only  authorized  to 
act  for  such  creditors  in  the  proceedings  in  the  Master's  office, 
but  also  in  proceedings  arising  out  of  or  connected  with  these, 
— such,  for  instance,  as  a  motion  in  Chambers  on  their  behalf. 

Re  McConnell,  423. 

See  "Lien." 

STATUTE  OF  LIMITATIONS. 

The  Court  will  not  relieve  a  party  against  the  effisct  of  one 
lapse  of  time  in  order  to  enable  him  to  set  up  another  lapse  of 
time  against  creditors  ;  where,  therefore,  a  party  applied  for 
leave  to  appeal  after  the  time  for  appealing,  [or  for  giving  no- 
tice thereof]  had  expired,  in  order  to  enable  him  to  set  up  the 
Statute  of  Limitations  against  certain  creditor's  claims,  the 
Court  refused  the  application. 

Brigham  v.  Smith,  313. 
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Before  the  passing  of  the  Act  respecting  the  assurance  of 
estates  tail,  a  tenant  in  tail  executed  a  deed  purporting  to  con- 
vey the  property  in  fee,  and  gave  up  possession  to  the  pur- 
chaser:  Held,  that  the  Statute  of  Limitations  did  not  begin  to 
run  until  the  death  of  the  grantor. 

Re  Shaver,  379. 

See  *♦  Parties." 


SUMMARY  JURISDICTION. 

See     Solicitor,"  7. 


STAYING  PROCEEDINGS. 

1.  The  Court  will  not,  as  a  matter  of  course,  stay  proceedings 
pending  a  rehearing.  It  is  in  the  discretion  of  the  Court  to 
stay,  or  refuse  to  stay,  proceedings;  and  the  Court  will  impose 
terms  according  to  the  circumstances  of  each  case,  granting  a 
stay  more- readily  than  formerly,  if  it  be  shewn  that  there  is  a 
danger  of  loss  unless  proceedings  be  stayed. 

2.  Where  in  an  interpleader  suit  a  large  sum  of  money  was 
ordered  to  be  paid  over  to  a  claimant  resident  in  the  United 
States,  and  the  plaintiff  who  proposed  to  rehear,  and  had  made 
his  deposit,  asked  to  have  proceedings  stayed  ;  the  claimant 
was  directed  lo  give  security  to  abide  by  any  order  the  Court 
might  make  upon  the  rehearing,  and  to  repay  the  money  if  so 
directed,  before  the  money  was  ordered  to  be  paid  to  him. 

Walker  v.  Niles,  418. 

3.  An  application  to  stay  proceedings  pending  an  appeal 
from  an  order  overruling  a  demurrer,  is  to  the  discretion  of  the 
Court. 

4.  Where  allowing  plaintiff  to  proceed  would  so  prejudice 
the  defendant  as  virtually  to  defeat  the  appeal,  proceedings 
will  be  stayed,  but  where  defendant  fails  to  shew  that  he  would 
be  prejudiced,  a  stay  will  be  refused. 

5.  In  a  case  where  the  stay  moved  for  was  refused,  the  Court 
ordered  that  any  answer  put  in  should  be  without  prejudice  to 
the  appeal  from  the  order  overruling  the  demurrer. 

McMurray  v.  Grand  Trunk  Railway  Company,  125. 

6.  A  motion  to  stay  proceedings  pending  an  appeal,  may 
properly  be  made,  although  no  petition  of  appeal  has  yet  been 
filed.  ' 
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But  the  party  applying  for  a  stay  must  be  in  a  position  to 
appeal.  Where,  therefore,  a  party  seeking  a  stay,  pending  an 
appeal  from  an  interlocutory  order,  applied  ;  when  it  had  be- 
come too  late  to  give  notice  and  get  in  his  appeal  within  six 
months,  the  application  was  refused. 

Brigham  v.  Smith,  313. 

7.  Where  a  former  action  of  ejectment  had  been  brought 
and  decided  on  the  merits,  and  no  real  or  probable  cause  of  suit 
was  sworn  to  in  the  suit  moved  in  ;  an  order  was  granted  to  stay 
proceedings  until  the  costs  of  the  action  of  ejectment  were 
paid. 

Ostrander  v.  Ostrander,  50. 
See  "  Security  for  Costs,"  7. 

STYLE  OF  PROCEEDINGS. 

The  proper  style  of  proceedings  in  a  matter  of  a  solicitor  is 
in  the  matter  of  the  solicitor  only,  without  the  style  of  any 
cause. 

Scott  V.  Burnham,  467. 
SUBPOENA. 

Before  a  subpoena  will  be  issued  to  the  Province  of  Quebec, 
it  is  necessary  to  shew  that  no  suit  is  pending  in  that  Province 
for  the  same  cause  of  action. 

McPherson  v.  McPherson,  58. 

To  compel  the  attendance  of  a  witness,  or  a  party  whom  it 
is  sought  to  examine,  he  must  be  duly  subpoenaed  or  served 
with  an  appointment  eight  days  previous  to  an  examination. 

A  subpcena  should  not  be  dated  prior  to  the  time  at  which 
the  party  taking  out  such  subpoena  is  entitled  to  examine  the 
party  or  witness  served  with  subpoena. 

Where  a  party  plaintiff  in  a  cause  had  been  served  with  a 
subpoena  dated  before  he  was  regularly  liable  to  examination — 
a  motion  to  commit  him  or  dismiss  his  bill,  was  refused,  but 
without  costs. 

McMurray  v.  Grand  Trunk  Railway  Company,  130. 
See  "  Orders." 

TAXATION. 

See  "  Costs." 

"  Master's  Office,"  4. 
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TECHNICAL  OBJECTION. 
See  "  Practice,"  3,  4. 


TIME. 

Motion  before  a  Judge  to  set  aside  an  order  to  revive  was 
held  to  be  too  late  after  the  lapse  of  fourteen  days. 

But  under  the  the  circumstances  the  Court  granted  an  en- 
largement of  the  time. 

Mcllroy  v.  Hawke,  66. 


TITLE. 

Where  a  deed  had  been  made  in  trust  for  creditors  to  a 
party  who  afterwards  reconveyed  to  the  grantor,  some  of  whose 
creditors  had  been  informed  of  such  assignment  having  been 
made,  but  had  done  no  act  to  alter  their  position  in  any  way, 
and  the  land  was  afterwards  sold  for  taxes  ;  it  was  held,  that 
the  deed  of  assignment  was  revoked  and  did  not  affect  the  title 

Spooner  v.  Jones,  481. 


TRUSTEES. 

A  trustee  is  bound  to  exercise  a  prudent  supervision  over 
the  acts  of  an  agent,  or  a  co-trustee  appointed  or  acting  as  agent 
or  manager,  for  his  co-trustee  ;  and  Avhere  he  neglects  this 
duty,  he  makes  himself  liable  for  losses  occurring  through  the 
acts  of  such  agent  or  manager. 

But  a  trustee  in  this  position  was  not  held  liable  for  moneys 
received  by  the  agent  or  co-trustee  acting  as  manager,  which 
were  not  entered  on  the  books  (to  which  the  trustee  charged 
had  access)  and  which  he  could  not  have  discovered  by  any 
vigilance  he  might  have  used. 

A  trustee  is  liable  for  the  acts  of  an  agent  in  whose  appoint- 
ment he  has  concurred,  and  whose  defalcations  would  have 
been  discovered  by  an  ordinary  inspection  of  the  books  kept 
by  him. 

City  Bank  v.  Maulson,  334. 

Where  compensation  was  given  to  trustees  by  the  trust 
deed,  not  in  a  lump  sum,  and  they  had  failed  in  some  points  of 
their  duty,  the  Master  did  not  consider  that  he  could  deprive 
them  of  compensation;  but  he  held  that  he  could  determine  on 
the  value  of  the  work  done,  and  make  a  corresponding  allow- 
ance.— /6. 


INDEX. 

VENUE. 

See  "[Changing  Venue. 


WAIVER. 

See  "  Security  for  costs,"  1. 


WARRANT,  PROCEEDINGS  ON. 

See  "  Master's  Office,"  3. 
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